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452 57 

478 809,  488,  668 

475  894,  654 

526a 183 

564 95,96,  453 

565 458,  454,  456,  457,  458 

581 140,  141 


590 
594 
682 
656 
657 
659 


70 
716 

70 
841 
716 
663 


668 840,  341,  875,  378 

663i  340 

667 48,  44,  45 


671 
681 
685 
803 
838 


129 
129 
129 
456 
778 


SBOnOH  FA«B 

845 769 

848 772,773 

859 770 

939 140,150,666 

941a 508 

941b 508 

951  128 

953a 96,  711 

953b 96,711 

953c 96,  711 

963 665,666 

974  47 

978  47 

978a 47,673 

1012 807 

1013  807 

1022 86,  259 

1025 86 

1027 726 

1049 150 

nil  285 

1117  285 

1183 848,849 

1190 349 

1192  848 

1227-1233 456 

1251  213 

1255a 213 

1661  264 

1828  274 

1881 274 

1888 274 

1854 786 

1870 278,  535 

1881 786 

1911 509 

1978  385 

1989 660 


CIVIL  CODE. 


BlCnOir  FAGI 

130 71,  77 

131 70,71,129,130 

132 129,  130 

172 67 


sionoN  FAn 

322  504 

400 454,  456,  457,  458 

818 200 

830 655,  557 
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ZZIZ 


CdYIL  GOBS— Oontinned. 


ncnon 

1016 656 

1841  263 

1440 663 

1512 885,  386 

1530 878 

1559 790 

1589  701 

1624 652,  656 

1642    816 

1668 268 

1698 816 

1721 54 

1766 489 

1771 490 


nonow 
2310 

860 

8812 

850 

2466 

475 

2468 

475 

2808 

165 

8049 

244 

8117 

681 

3300 

84,248,244,245 

3310 243,244 

3311    243,244,885 

3353 83,  34,  36,  885 

8399  310 

8442 108,  109 


PENAL  CODB. 


FAGS 

16 628 

189 4 

190 272 

192 17,565 

245 622 

269b 583 

270    460 

270a 193 

288 522,  523,  524,  601 

288a 522,523 

819 168 

435  268 

476 546 

492 168 

533 515,516 


548 
673 
758 
847 


606 
695 
777 
168 
688 


SBonov  FAa 

928 685,  686,  637,  689 

960   621 

995 629,  631 

997 629 

1008 629,630 

1105 8 

nil 611 

1150 440 

1152 440,  441 

1159   564 

1161 440,447 

1181 22 

1258  621 

1323 3,  610 

1324 181 

1882    631 

1404 621 

1466 670 

1468 670 


POLITICAL  CODB. 
nonon  faob      sbotion 

894  28,  29 

910 28 

2168 227,  230 

2169 227 


FA0I 

2170 227 

2174  237 

2185e 226, 

228,  230,  231,  232,  233,  287 
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POLITIGAL  CODE-Oontinn«4. 


ncFFioN  VAom 

2186c 280 

2849 555 

4024   27,  29 

4041 183,  MO 


wumom  Tjum 

4091 80,  086 

4290 188 

4800b 132 

4300e 182 


IOWA. 
OoBtt,  art.  I,  WMm.  9, 10.    InBaae  Perioiifl. 


NBWTOEK. 
Lain  1875,  «.  611,  Me.  81.    Officen 


TEXAS. 
BeT.  8tatt^  art  226.    Disbarment  of  Attomej. 


UNITED  STATBa 
Ber.  8Ut8.,  aee.  5209.    Oflleen ^ Itl 
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AEPOBTS  OF  CASES 

THE  DISTEICT  COUBTS    OP  APPEAL 

OV   VSM 

STATE  OF  CALIFORNIA. 


[Crim.  No.  427.    Seeond  Appellate  District. — Norember  17,  1916.] 

THE    PEOPLE,    Eespondent,    v.    JOSE    ANDRADE, 
Appellant. 

CftiicmAii  Law— MuBDZfr— Failttbx  or  DKrsNBANT  to  TssTirr— Ebb^^ 

NX0U8  iNSTBUOnON — ADMISSION  Or  KlLLlSQ  BUT  IN   SeLT-DBFENSSi 

In  a  proseeution  for  murder,  where  the  defendant  did  not  testify  in 
his  own  behalf,  but  stood  silent  under  his  plea  of  not  guilty,  an 
instruction  that  the  defendant  did  not  deny  the  killing  but  claimed 
that  it  was  done  in  self-defense,  is  prejudicially  erroneous,  in  the 
absence  of  direct  testimony  or  other  overwhelmingly  convincing 
evidence  connecting  the  defendant  with  the  homicide,  other  than 
the  alleged  confession  of  the  defendant. 

In. — Evidencb — Possession  or  Monet  bt  Deceased. — Evidence  with 
respect  to  the  amount  of  money  which  the  deceased  had  on  his 
person  two  days  previous  to  the  finding  of  his  body  is  admissible, 
where  it  is  shown  by  other  evidence  that  the  deceased  had  the  pos- 
session of  such  money  the  day  before  the  finding  of  his  body  and 
then  exhibited  it  in  the  presence  of  the  defendant. 

Id. — OoNYioTioN — Commission  or  Cbimb  With  Intent  to  Commit  Bob- 
beby — iNSTBUonoN  pROPERLY  Befused.— An  instruction  that  "be- 
fore you  can  convict  the  defendant  of  the  crime  charged,  you  must 
be  satisfied  beyond  a  reasonable  doubt  and  to  a  moral  certainty 
that  he  did  commit  such  a  crime  with  the  intent  and  motive  of 
robbery,  and  if  you  do  not  so  find  from  the  evidence  herein,  yoa 
must  acquit  him,"  ia  properly  refused. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tulare  County,  and  from  an  order  denying  a  new  triaL  J.  A. 
Allen,  Judge. 

29  CaL  App.— i  (1^ 
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The  facts  are  stated  in  the  opinion  of  the  court 

Edwards  &  Smith,  and  Balph  H.  Walker,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  Robert  M.  Clarke, 
Deputy  Attorney-Qeneral,  for  Respondent 

CONREY,  P.  J.— Defendant  was  convicted  of  the  crime 
of  murder  and  sentenced  to  imprisonment  for  life.  He  ap- 
peals from  the  judgment  and  from  an  order  denying  his 
motion  for  a  new  trial. 

On  the  morning  of  January  10,  1915,  the  dead  body  of  one 
Ina  P.  Cook  was  found  on  a  public  road  in  the  county  of 
Tulare,  and  from  the  evidence  it  clearly  appears  that  his 
death  had  been  caused  by  a  bullet  wound  in  tiie  head.  The 
evidence  further  shows  that  on  the  previous  afternoon  and 
evening  he  had  been  traveling  along  that  road  in  an  open 
buggy  and  in  company  with  the  defendant.  When  the  de- 
ceased was  last  seen  alive,  so  far  as  the  evidence  shows,  he 
was  in  company  with  the  defendant.  There  are  no  eye- 
witnesses to  the  attack  which  caused  the  death  of  deceased, 
and  in  that  respect  the  defendant  has  been  convicted  entirely 
upon  circumstantial  evidence,  with  the  single  exception  of 
an  alleged  confession  by  the  defendant.  The  sheriff  of  Tulare 
County  gave  testimony  concerning  an  interview  between  him- 
self and  the  defendant  after  defendant's  arrest  and  that  in 
that  interview  the  defendant  admitted  that  he  had  shot  Mr. 
Cook.  The  precise  words  covering  this  point,  as  stated  by 
the  sheriff,  were  that  defendant  ''said  that  he  did  not  remem- 
ber whether  he  shot  him  as  he  was  getting  up  or  after  he 
got  up.  After  he  shot  him  he  ran  away.  He  did  not  know 
where  he  throwed  the  gun." 

The  defendant  did  not  testify  in  his  own  behalf,  but  stood 
silent  under  his  plea  of  not  guilty.  On  this  state  of  the 
record  the  court  charged  the  jury  as  follows:  "Ton  are 
instructed  that  the  defendant  does  not  deny  that  he  killed 
one  Ina  P.  Cook  on  the  9th  day  of  January,  1915,  but  claims 
that  such  killing  was  done  in  self-defense.''  The  defendant 
claims  that  the  giving  of  this  instruction  constitutes  preju- 
dicial error;  and  with  this  contention  we  are  constrained 
to  agree.  "No  person  shall  ...  be  compelled,  in  any  crim- 
inal case,  to  be  a  witness  against  himself.  •  •  •  "     (Const 
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Cal.,  art.  I,  sec.  13.)  ''A  defendant  in  a  criminal  action  or 
proceeding  cannot  be  compelled  to  be  a  witness  against  him- 
self. .  .  .  His  neglect  or  refusal  to  be  a  witness  cannot  in 
any  manner  prejudice  him  nor  be  used  against  him  on  the 
trial  or  proceeding.*'  (Pen.  Code,  sec.  1323.)  ''Judges 
shall  not  charge  juries  with  respect  to  matters  of  fact,  but 
may  state  the  testimony  and  declare  the  law."  (Const  Cal., 
art.  VI,  sec.  19.) 

In  giving  the  foregoing  instruction  the  court  usurped  the 
functions  of  the  jury.  It  withdrew  from  the  jury  the  deter- 
mination  of  the  essential  question  whether  or  not  the  deceased 
came  to  his  death  at  the  hands  of  defendant  and,  without  a 
verdict  of  the  jury  upon  this  fact,  threw  upon  the  defendant 
the  burden  of  proving  circumstances  of  mitigation  or  of  jus- 
tification or  excuse.  (Pen.  Code,  sec.  1106.)  Thereby  the 
failure  of  the  defendant  to  give  testimony  in  his  own  behalf 
was  used  against  him  at  the  trial,  notwithstanding  his  plea 
of  not  guilty  addressed  to  the  entire  issues  of  the  case.  In 
the  absence  of  direct  testimony  or  other  overwhelmingly 
convincing  evidence  connecting  the  defendant  with  this  homi- 
cide, other  than  the  circumstances  of  the  alleged  confession, 
we  are  unable  to  say  that  the  giving  of  such  instruction  was 
nonprejudicial  error,  or  that  the  jury  necessarily  would  have 
convicted  the  defendant  if  such  instruction  had  not  been 
given.  The  substantial  effect  of  the  record  is  that  the  judge 
set  up  the  unsworn  statement  of  the  defendant  that  he  did 
kill  the  deceased  against  the  unsworn  statement  implied  in  his 
plea  of  not  guilty,  and  made  a  finding  of  fact  thereon  which 
could  lawfully  be  made  by  the  jury  only.  (People  v.  Strong, 
30  Cal.  151.) 

Appellant  claims  that  the  court  erred  in  permitting  the 
introduction  of  certain  testimony  of  the  witness  Jarrad  with 
respect  to  the  amount  of  money  which  deceased  had  on  his 
person  on  the  eighth  day  of  January,  and  as  to  the  custom  of 
the  deceased  as  to  carrying  considerable  sums  of  money  with 
him.  The  second  part  of  this  testimony,  that  relating  to  the 
deceased  being  accustomed  to  carry  money  with  him,  was 
afterward  stricken  out  by  the  court,  and  we  think  the  error 
was  thereby  sufficiently  corrected.  The  testimony  as  to  the 
specific  sum  was  received  upon  the  district  attorney's  assur- 
ance that  knowledge  of  the  fact  would  be  brought  home  to 
the  defendant    Other  evidence  was  introduced  showing  the 
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possession  of  money  by  the  deceased  on  the  ninth  day  of 
January  and  exhibited  by  him  in  the  presence  of  the  defend- 
ant. We  think  that  this  evidence  was  properly  received.  It 
is  true  that  the  evidence  further  showed  that  about  twenty 
dollars  was  found  in  the  pockets  of  the  deceased  after  his 
death,  but  this  circumstance,  so  far  favorable  to  the  defend- 
ant on  the  question  of  motive,  was  properly  subject  to  the 
consideration  of  the  jury. 

The  objection  that  the  alleged  confession  as  detailed  by  the 
sheriff  in  his  testimony  should  have  been  rejected  because 
not  proved  to  be  a  voluntary  statement  by  the  defendant,  can- 
not be  sustained.  It  was  su£9ciently  shown  and  the  court  was 
authorized  to  determine  that  the  statement  was  made  freely 
and  voluntarily  and  without  any  of  those  promises,  threats, 
or  other  means  of  coercion  which  would  require  exclusion  of 
a  so-called  confession.  (Peoph  v.  MiUer,  135  Cal.  69,  167 
Pac.  12].) 

The  other  contentions  made  in  the  brief  with  respect  to 
the  reception  of  evidence  are  of  minor  importance  and  do  not 
disclose  any  errors  requiring  discussion  here,  if  indeed  any 
there  were. 

It  is  further  claimed  that  the  court  erred  in  refusing  to 
give  to  the  jury  the  following  instruction:  "Before  you  can 
convict  the  defendant  of  the  crime  charged,  you  must  be  sat- 
isfied beyond  a  reasonable  doubt  and  to  a  moral  certainty 
that  he  did  commit  such  a  crime  with  the  intent  and  motive 
of  robbery,  and  if  you  do  not  so  find  from  the  evidence  herein, 
you  must  acquit  him."  The  fact  that  the  people  introduced 
testimony  for  the  purpose  of  showing  the  intent  and  motive 
of  robbery  did  not  have  the  effect  to  confine  the  charge  to 
one  of  murder  perpetrated  in  the  perpetration  or  attempt  to 
perpetrate  robbery.  The  information  charged  that  the  de- 
fendant committed  the  crime  of  murder  in  that  he  ''did  will- 
fully, unlawfully,  feloniously  and  with  malice  aforethought, 
kill  and  murder  one  Ina  P.  Cook,  a  human  being,"  etc  The 
particular  motive  above  mentioned  was  not  necessary  to  a 
successful  prosecution  in  this  case.  Any  kind  of  willful  and 
premeditated  killing  would  be  sufficient  to  constitute  the 
crime.    (Pen.  Code,  sec.  189.) 

The  judgment  and  the  order  denying  defendant's  motion 
for  a  new  trial  are  reversed. 

James,  J.,  and  Shaw,  J.,  oonoarred. 
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[Ghr.  No.  1767.    Seeond  Appellate  Distiiot.^November  17,  191S.] 

B.  K.  STEOUD,  AppeUant,  v.  H.  W.  FAIRBANKS, 
Bespondent 

Paetnxbship— Pttbchasb  and  Saub  or  Oil  Lands — Natubx  or  Tbahs* 

AOnON — CONIXIOT    OF     EVIDKNOE — ^FlNDINGS    CONCLUSIVE. — In    this 

action  to  recover  profits  alleged  to  have  accroed  on  acconnt  of  a 
joint  enterprise  entered  into  between  appellant  and  respondent 
with  respect  to  the  purchase  and  sale  of  certain  oil-prodncing  lands, 
it  is  held  that  the  record  presents  a  state  of  conflicting  evidence 
as  to  the  nature  of  the  agreement  between  the  parties  upon  which 
the  findings  against  the  daim  of  appellant  of  a  partnership  are 
conclusive. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Eem 
County,  and  from  an  order  denying  a  new  trial.  John  G. 
Covert,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  L.  Foster,  and  Frank  H.  Short,  for  Appellant 

George  E.  Whitaker,  and  Eemp,  Mitchell  &  Silberberg,  for 
Respondent 

JAMES,  J. — This  case  is  brought  into  this  court  on  an 
appeal  taken  by  the  plaintiff  from  an  adverse  judgment  and 
also  from  an  order  denying  his  motion  for  a  new  trial. 

Appellant  brought  this  action  to  recover  profits  alleged  to 
have  accrued  on  account  of  a  joint  enterprise  entered  into 
between  himself  and  the  respondent  with  respect  to  the  pur- 
chase and  sale  of  certain  oil-producing  lands  in  the  county  of 
Kern.  We  are  asked  only  to  consider  one  point,  to  wit:  As 
to  whether  the  evidence  sustains  the  findings  made  by  the 
trial  judge.  A  careful  examination  of  the  testimony  as  it 
is  set  out  in  the  bill  of  exceptions  leads  us  to  the  conclusion 
that  as  to  the  main  issues  in  controversy  there  was  testimony 
before  the  court  from  which  the  conclusions  of  fact  as  set 
forth  in  the  findings  might  naturally  and  legally  follow. 
From  this  testimony  it  appears  that  in  the  year  1908  appel- 
lant was  employed  by  the  Fairbanks  Oil  Company,  which  was 
operating  in  Eem    County,  as  superintendent  of   its  field 
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plant;  that  respondent  was  connected  with  that  corporation; 
that  upon  the  occasion  of  a  visit  made  by  respondent  to  the 
oil  fields  respondent  and  appellant  made  a  short  trip  for  the 
purpose  of  viewing  certain  undeveloped  land  lying  in  that 
neighborhood  of  which  a  certain  section  14  was  a  part;  that 
as  to  the  north  half  of  this  section  14  some  conversation  took 
place  between  the  two;  that  this  ground  was  held  by  several 
individuals  under  placer  locations;  that  appellant  and  re- 
spondent had  some  talk  with  one  McReynolds,  who  repre- 
sented himself  and  other  of  the  locators  on  section  14. 
Following  this  a  contract  was  made  by  respondent  and  Mc- 
Reynolds which  provi^d  for  the  acquiring  by  respondent  of 
a  certain  interest  in  the  north  half  of  section  14  upon  consid- 
eration that  Fairbanks  should  develop  the  property  within  a 
certain  period  pf  time  in  that  contract  mentioned.  The 
terms  of  this  agreement  were  not  complied  with  on  the  part 
of  respondent,  and  shortly  after  default  had  been  made  of 
some  of  the  conditions  therein  set  forth,  respondent  and  asso- 
ciates other  than  appellant  entered  into  a  contract  with  Mc- 
Reynolds and  others  whereby  a  large  body  of  land,  including 
several  sections  and  including  the  north  half  of  section  14, 
which  was  the  subject  of  the  first  contract,  was  provided  to 
be  taken  over  by  respondent  and  his  associates  and  devel- 
oped. Later  the  contract  rights  so  acquired  were  negotiated 
to  other  interests  and  respondent  received  a  considerable 
sum  of  money  in  exchange  for  his  interest.  It  was  the  claim 
of  appellant  that  respondent  and  he  held  a  partnership  in- 
terest as  to  the  rights  acquired  by  the  first  contract  affecting 
the  north  half  of  section  14,  and  that  when  the  sale  was  made 
of  the  total  interests  involved  in  the  second  contract  some 
accounting  should  have  been  made  to  him  for  his  interest  in 
the  first  contract.  Respondent  denied  positively  that  there 
was  any  partnership  interest  agreed  to  be  given  to  the  appel- 
lant under  the  first  agreement ;  his  statement  as  shown  in  his 
testimony  was  that  the  understanding  expressed  between  him- 
self and  appellant  was  that  if  a  corporation  could  be  organ- 
ized to  handle  the  placer  rights  on  the  north  half  of  section 
14,  and  if  the  appellant  would  assist  in  the  forming  thereof, 
that  he  (respondent)  would  see  that  appellant  was  given 
employment  as  superintendent  of  the  proposed  company  and 
receive  some  shares  of  stock  therein  as  additional  compen- 
sation.   So  it  first  appears  that  there  was  a  conflict  in  the 
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testimony  as  to  what  the  agreement  between  the  parties  really 
amounted  to.  The  further  fact  appears  without  dispute  that 
appellant  did  nothing  at  all  in  the  direction  of  assisting  in 
the  organization  of  a  company  to  promote  and  develop  the 
north  half  of  section  14.  It  is  also  dear  that  the  rights  of 
respondent  in  the  first  contract  made  with  McBeynolds  had 
become  subject  to  forfeiture  at  the  time  the  second  contract 
was  made  which  included  many  times  the  acreage  of  ground 
described  in  the  first  contract.  McBeynolds  testified  as  to  the 
termination  of  the  first  contract  as  follows:  ''After  the  con- 
tract was  signed  Dr.  Fairbanks  arranged  for  some  material 
and,  as  I  recollect  it,  arranged  to  have  it  hauled  to  the 
ground,  and  about  the  15th  of  December  advised  me  that  he 
was  unable  to  go  ahead  with  the  contract;  unable  to  fulfill  its 
terms.  Nothing  was  done  after  that;  no  other  development 
or  work  was  done  under  the  conditions  and  terms  of  that 
contract.  Dr.  Fairbanks  and  I  agreed  that  the  contract  was 
at  an  end.  This  contract  of  November  30th  was  not  per- 
formed." Appellant  admits  that  there  was  testimony  in  con- 
tradiction of  his  own  as  to  the  principal  circumstances  relied 
upon  as  tending  to  establish  his  case.  He  claims,  however, 
that  certain  letters  written  by  respondent  constitute  admis- 
sions conclusive  in  their  nature  against  the  respondent  and 
which  statements  were  not  refuted.  In  view  of  the  testimony 
introduced  on  behalf  of  the  respondent  and  denial  of  the 
principal  occurrences  as  testified  to  by  appellant,  we  do  not 
think  that  the  letters  constitute  admissions  conclusive  in  their 
nature  as  to  appellant  being  possessed  of  any  legal  claim  for 
the  compensation  asserted  by  his  complaint.  Without  recit- 
ing in  detail  the  contents  of  these  letters,  it  is  enough  to  say 
that  such  contents  may  properly  be  resolved  in  accordance 
with  the  oral  testimony  of  the  respondent  and  against  the 
contention  of  appellant.  In  one  of  the  letters  respondent 
refers  to  arranging  to  give  the  appellant  something  on  account 
of  that  first  contract,  but  expresses  it  as  being  such  ''an 
amount  which  might  be  held  as  morally  due  you  for  your 
interest."  Resolving  the  case  briefly,  the  record  presents  a 
state  of  conflicting  evidence  upon  which  the  flndings  of  fact 
as  made  by  the  trial  court  cannot  be  questioned  on  appeaL 
The  judgment  and  order  are  affirmed. 

Conregr,  P.  J^  and  Shaw,  J.,  concurred. 
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[Cir.  No.  1848.    Second  Appellate  District.— November  17,  1915.] 

AMERICAN  EXCHANGE  NATIONAL  BANK  OP 
DULUTH  (a  Corporation),  Petitioner,  ▼.  SUPERIOR 
COURT  OP  THE  COUNTY  OP  LOS  ANGELES, 
JOHN  W.  SHENK,  Judge,  Respondents. 

AonoM  UPON  Check — Garnishment  ov  Defendant  in  Another  Ao- 
noN — ^Ebboneous  Stat  ov  Proceedings. — ^An  order  ttajing  pro* 
eeedingB  in  an  action  brought  by  the  aasignee  of  a  dishonored 
check  against  the  maker  thereof  nntil  another  action  pending  ia 
the  same  court  against  the  payee  of  the  cheek  was  ilnallj  deter- 
mined, is  erroneous,  where  such  order  was  based  upon  a  notioe  of 
garnishment  in  the  latter  action  served  upon  the  defendant  in  the 
former  action,  which  did  not  in  anj  way  pretend  to  describe  or 
identify  such  check,  but  only  gave  notice  of  attachment  of  all 
moneys,  goods,  credits,  effects,  debts  due  or  owing,  or  any  other 
personal  property  belonging  to  the  defendant  in  the  latter  action  im 
the  possession  or  under  the  control  of  the  defendant  la  the  former 
action. 

Id.— Garnishment  or  Drawee  in  Different  AonoN— 49tat  of  Pro- 
CEEDiNOS  Unwarranted. — Such  an  order  cannot  be  supported  for 
the  reason  that  it  is  shown  by  the  answer  that  another  attachment 
in  a  different  ease  against  such  payee  was  issued  and  garnishment 
notice  therein  served  on  the  defendant  herein  and  also  on  the  drawee 
of  the  check,  and  that  the  refusal  of  the  latter  to  honor  and  pay 
the  check  was  solely  on  account  of  such  notice  of  garnishment. 

Id. — Garnishment  of  Check  After  Delivery. — By  agreement  a  check 
may  be  taken  as  absolute  payment,  and  the  drawer  will  then  be 
liable  only  as  an  indorser,  and  not  on  the  original  debt;  and  a 
check  is  always  so  far  payment  until  dishonored  that,  after  its 
delivery,  the  drawer  cannot  be  garnished  as  debtor  of  the  payee  in 
respect  to  the  debt  for  which  the  check  is  given. 

Id.— Limitation  of  Garnishee's  LiARiLFFr^— A  garnishee's  liability  in 
the  case  of  a  debt  due  from  him  is  grounded  upon  and  is  limited 
by  his  liability  to  the  defendant  in  the  principal  action  whereby 
the  latter  has  at  the  time  of  the  garnishment  a  cause  of  aetion, 
present  or  future,  against  him. 

APPLICATION  for  a  Writ  of  Mandate  originally  made  in 
the  District  Conrt  of  Appeal  for  the  Second  Appellate  Dis- 
trict directed  to  the  Superior  Court  of  Los  Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Davis,  Kemp  &  Post,  for  Petitioner. 

C.  H.  Brock,  and  M.  P.  Frasier,  for  Bespondenti. 

CONBET,  P.  J.— On  petition  for  writ  of  mandate.  An 
action  numbered  B-16,362  and  entitled  American  Exchange 
National  Bank  of  Dulnth,  Plaintiff,  t;.  Title  Insurance  &  Trust 
Company,  Defendant,  was  filed  in  the  superior  court  of  Los 
Angeles  County  on  September  11,  1914,  and  is  now  pending. 
In  that  action  the  plaintiff  seeks  to  recover  a  sum  of  money 
due  upon  a  check  assigned  to  it  by  one  J.  H.  Constantino. 
This  check  was  issued  by  the  Title  Insurance  &  Trust  Com- 
pany to  Constantino  on  May  12,  1914,  and  was  thereafter 
indorsed  and  transferred  by  Constantino  to  the  plaintiff. 
The  action  was  brought  against  the  defendant  company  after 
presentation  of  the  check  by  the  plaintiff  to  the  bank  against 
which  it  was  drawn  and  refusal  of  payment  by  that  bank. 
The  action  of  plaintiff  against  the  Title  Insurance  &  Trust 
Company  came  on  regularly  for  trial  on  June  3,  1915,  counsel 
for  the  respective  parties  being  present  in  court  Thereupon 
the  defendant  moved  the  court  for  a  stay  of  proceedings  in 
the  action  until  final  determination  of  another  action  pending 
in  that  court,  numbered  B-25,383  and  entitled  Herbert  Pres- 
ton, Plaintiff,  v.  J.  H.  Constantino,  Defendant.  An  order 
was  made  granting  said  motion  and  in  accordance  therewith 
the  superior  court  refused  to  proceed  with  the  trial  of  the 
case.  The  petitioner  alleges  that  by  reason  of  said  order 
and  action  on  the  part  of  the  respondent,  petitioner  is  unable 
to  proceed  with  its  said  action  and  unless  relief  be  granted 
in  this  proceeding  the  action  cannot  be  tried  until  final  judg- 
ment shaU  have  been  rendered  in  the  Freston  case. 

The  motion  of  the  defendant  Title  Insurance  &  Trust  Com- 
pany for  stay  of  proceedings  in  the  action  against  it  was  made 
''on  the  grounds  that  the  defendant  in  this  action  has  been 
served  with  notice  of  garnishment  in  said  case  of  Herbert 
Freston,  plaintiff,  against  J.  H.  Constantino,  defendant,  as 
aforesaid,  as  will  more  fully  appear  by  the  affidavit  marked 
'Exhibit  A'  attached  hereto  and  made  a  part  hereof.''  The 
affidavit  shows  that  the  action  of  Freston  v.  Constantine  was 
commenced  on  June  2,  1915;  that  a  writ  of  attachment  was 
iflBued  in  that  action  against  the  property  of  the  defendant 
ConsUmtiae;  that  the  writ,  with  notice  of  garnishment  of 
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the  funds  and  property  of  Constantino  and  of  any  indebt^ 
edness  due  to  Gonstantine  from  the  Title  Insurance  &  Trust 
Gompany,  was  served  on  the  company  on  June  2,  1915 ;  and 
that  the  Preston  action  is  still  pending.  The  aflWavit,  which 
is  by  the  secretary  of  defendant  company,  closes  by  saying, 
''that  it  was  sought  by  said  writ  of  attachment  and  notice  of 
garnishment  to  attach  all  indebtedness,  if  any,  of  the  defend- 
ant, Title  Insurance  and  Trust  Gompany,  to  J.  H.  Gonstan- 
tine, under  and  by  virtue  of  the  identical  check  sued  upon  in 
this  action.''  The  notice  of  garnishment  as  served  by  the 
sheriff  upon  the  defendant  company  is  attached  to  the  answer 
of  respondent  herein  and  does  not  in  any  way  pretend  to 
describe  or  identify  said  check.  It  purports  only  to  give 
notice  of  attachment  of  all  moneys,  goods,  credits,  effects, 
debts  due  or  owing,  or  any  other  personal  property  belong- 
ing to  defendant  Gonstantine  in  the  possession  or  under  the 
control  of  the  Title  Insurance  &  Trust  Gompany.  If  the 
obligation  sued  upon  by  the  plaintiff  in  action  No.  B-16,352 
is  not  a  debt  owing  by  the  defendant  company  to  Gonstantine, 
the  garnishment  proceeding  can  furnish  no  reason  for  post- 
poning the  plaintiff  bank  in  the  enforcement  of  its  demand. 
The  subject  matter  of  the  complaint  in  the  Freston  case  has 
no  relation  whatever  to  the  check  sued  on  in  action  No. 
B-16,3&2.  A  judgment  in  favor  of  plaintiff  bank  in  its 
action  against  the  Title  Insurance  &  Trust  Gompany  cannot 
possibly  be  rendered,  except  upon  a  finding  that  the  plaintiff 
bank  is  the  legal  owner  of  the  obligation,  to  wit,  the  check 
indorsed  to  it  by  Gonstantine.  If  it  is  such  legal  owner,  we 
can  find  no  reason  or  rule  of  law  under  which  it  should  be 
compelled  to  postpone  realization  upon  its  demand  until  the 
settlement  of  a  controversy  between  its  assignor  and  some 
one  claiming  to  be  his  creditor. 

It  is  claimed  by  respondent  that  progress  in  the  action 
against  the  Title  Insurance  &  Trust  Gompany  should  be 
stayed  for  the  further  reason  that,  as  shown  by  the  answer 
in  that  action,  another  attachment  in  the  case  of  one  LoveU 
against  J.  H.  Gonstantine  (No.  B-12,286  of  said  superior 
court)  was  issued  and  garnishment  notice  therein  served  on 
the  Title  Insurance  &  Trust  Gompany  and  also  on  the  Farm- 
ers &  Merchants'  National  Bank,  drawee  of  the  check  so 
assigned  by  Gonstantine  to  the  petitioner  herein,  plaintiff  in 
action  No.  B-16,352;  that  the  refusal  of  the  bank  to  honor 
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and  pay  the  check  was  solely  on  account  of  said  notice  of 
garnishment  served  on  it.  This  matter  is  probably  extraneous 
to  the  case  presented  for  our  decision,  since  the  motion  for 
stay  of  proceedings  in  action  No.  B-16,352  referred  only  to 
the  attachment  proceedings  in  the  Freston  case.  But  even 
conceding  that  the  garnishment  in  the  Lovell  case  is  a  proper 
subject  for  consideration  here,  we  do  not  think  that  the  re- 
spondent is  in  any  better  position  on  that  account.  We 
apprehend  that  the  reason  given  by  the  Farmers  &  Merchants' 
National  Bank  for  not  honoring  the  check  and  the  notice  of 
garnishment  served  upon  that  bank  are  not  available  to  the 
defendant  Title  Insurance  &  Trust  Company  as  a  ground  for 
abatement  of  proceedings  in  the  action  against  it.  So  far 
as  the  notice  of  garnishment  is  concerned  in  the  action  of 
Lovell  against  Constantine,  it  is  of  no  more  importance  with 
respect  to  the  matters  involved  herein  than  is  the  garnishment 
notice  in  the  Freston  case.  ''By  agreement  a  check  may  be 
taken  as  absolute  payment,  and  the  drawer  will  then  be 
liable  only  as  an  indorser,  and  not  on  the  original  debt.  And 
a  check  is  always  so  far  payment  until  dishonored,  that,  after 
its  delivery,  the  drawer  cannot  be  gamisheed  as  debtor  of 
the  payee  in  respect  to  the  debt  for  which  the  check  is  given." 
(Morse  on  Banks  and  Banking,  4th  ed.,  sec.  543.)  ''A  check 
given  by  a  debtor  in  settlement  of  an  account  is  so  far  pay- 
ment as  to  discharge  the  drawer  as  trustee  of  the  payee,  ser- 
vice being  made  on  him  after  giving  the  check  but  before 
presentment;  the  check  is  payment  unless  dishonored."  (Id., 
sec.  545;  OetcheU  v.  Chase,  124  Mass.  366.)  A  garnishee's 
liability  in  the  case  of  a  debt  due  from  him  is  grounded  upon 
and  is  limited  by  his  liability  to  the  defendant  in  the  prin- 
cipal action  whereby  the  latter  has  at  the  time  of  the  gar- 
nishment a  cause  of  action,  present  or  future,  against  him. 
(Drake  on  Attachment,  7th  ed.,  sec.  463.)  But  Constantine 
had  no  right  of  action  against  the  Title  Insurance  &  Trust 
Company,  for  its  check  issued  in  his  favor,  either  in  pay- 
ment or  in  conditional  payment  of  its  obligation  to  him,  was 
not  dishonored  while  in  his  hands. 

Being  of  the  opinion  that  the  notices  of  garnishment  relied 
upon  by  the  respondent  herein  were  not  sufficient  to  impose 
upon  the  Title  Insurance  &  Trust  Company  any  liability 
affecting  the  cheek  issued  by  it  to  Constantino,  we  think  that 
the  court  erred  in  granting  the  motion  for  stay  of  proceed- 
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ings  in  said  action  No.  B-16,352,  and  that  the  plaintiff  therein 
is  entitled  to  have  the  case  proceed  to  trial  and  judgment 
the  same  as  if  neither  of  said  garnishments  had  been  issued. 
Let  peremptory  writ  issue. 

James,  J.,  and  Shaw,  J.,  concurred. 


[Orim.  No.  816.    Third  Appellate  Dbtrlet.— Norember  18,  1915.) 
THE  PEOPLE,  Respondent,  ▼.  W.  P.  SIDWBLL,  Appellant 

Geiminal  Law — lNVoi*nNTAKT  MANSLAuoHTift— Diatb  noM  Gaoss 
Negtjqencb  —  Deokde  07  TuRPiTXTDE.  —  While  involuntarj  man- 
slaughter may  be  eoxnmitted  in  two  different  ways,  the  legislature 
has  not  recognized,  as  between  those  ways,  any  distinction  in  the 
degree  of  turpitude  characterising  that  crime;  in  other  words,  the 
erime  is  that  of  involuntary  manslaughter  whether  the  hUling  be 
eommitted  in  the  execution  of  an  unlawful  act,  etc.,  or  in  the  ex- 
ecution of  a  lawful  act,  etc.,  or  where  death,  not  willfully  or  inten- 
tionally produced,  is,  nevertheless,  caused  by  the  gross  or  culpable 
negligence  of  the  defendant — negligence  which,  In  degree,  goes  so 
far  beyond  that  negligence  merely  which  suffices  to  impose  a  civil 
liability  for  damages  as  to  constitute  it  criminal  negligence,  for 
which  the  party  guilty  of  it  may  be  held  criminally  liable. 

Id. — Neolioencb  ov  Special  OmcBB— Bseakino  into  Boom  With 
Loaded  Pistol  in  Hand — ^Dischaboe  ibom  Unknown  Causb— Ye&- 
DiCT  07  Manslauohtbb. — In  the  prosecution  of  a  deputy  sheriff  and 
special  police  officer  for  the  crime  of  murder,  it  cannot  be  said,  as 
a  matter  of  law,  that  the  jury  were  not  justified  in  returning  a 
verdict  of  involuntary  manslaughter,  where  the  evidence  shows  that 
the  crime  was  committed  by  the  discharge  of  a  loaded  revolver 
through  some  unknown  cause,  while  in  the  hand  of  the  defendant  and 
while  he  was  engaged  in  forcibly  effecting  an  entrance  into  a  room 
where  gambling  was  going  on,  and  where  there  was  gathered  a 
number  of  persons  sitting  about  a  table  in  close  proximity  to  the 
door  broken  open  by  the  defendant,  and  it  appearing  that  he  was 
aware  of  their  presence  therein. 

Id.— Verdict  or  Involuntakt  Manslaughtee — Gboss  Neougencb  ov 
Defendant — Rejection  or  Evidencs — Betusal  ov  Insteuotions — 
Lack  or  Peejudice. — Where  in  a  prosecution  for  murder  one  of 
the  issues  involved  in  the  charge  was  whether,  in  the  handling  of 
the  weapon,  at  the  time  of  the  fatal  shooting,  the  defendant  was 
culpably  negligent,  and  if  so,  whether  such  negligence  was  the  cause 
of  the  death  of  the  deceased,  and  the  jury  returned  a  verdict  of 
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involuntary  manalaughter,  which  crime  involTca  no  element  of  £&•> 
tent,  but  proceeds  tolelj  from  a  degpree  of  negligence  which  makes 
the  act  of  hilling  nnlawfnl,  the  defendant  waa  not  prejudiced  by 
alleged  erroneous  rulings  in  the  exclusion  of  evidence  and  in  the 
disallowance  of  instructions  justifying  his  conduct  in  breaking  into 
the  room  of  the  deceased,  and  his  right  to  carry  such  weapon  in  his 
hand  at  the  time  of  the  breaking. 
Id.— New  Tbial — Misconduct  of  Jurt— Affidavits  of  Juaoas— Mis- 
taken Opinion  as  to  Natube  of  GktiicB. — A  motion  for  a  new  trial 
upon  the  ground  of  the  misconduct  of  the  jury  is  properly  denied 
where  the  same  is  based  upon  affidavits  of  two  of  the  jurors,  in 
which  they  alleged  that  they  were  at  all  times  during  the  deUbera- 
tions  of  the  jury  of  the  opinion  that  the  defendant  was  entitled 
to  an  acquittal  at  their  hands,  and  so  voted  up  to  the  time  that  they 
were  led  to  believe  that  the  crime  of  involuntary  manslaughter  was 
not  a  felony  under  the  laws  of  the  state  of  California,  and  that 
had  they  known  or  believed  that  it  was  a  felony,  they  never  would 
have  agreed  to  a  verdict  of  guilty  of  such  erime. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lassen 
County,  and  from  an  order  denying  a  new  triaL  H.  D.  Bur- 
roughs, Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Pardee  &  Pardee,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent. 

HART,  J. — The  defendant  was  charged,  by  information 
duly  filed  in  the  superior  court  of  Lassen  County,  with  the 
crime  of  murder,  and,  upon  his  trial  on  said  charge,  was  con- 
victed of  the  crime  of  involuntary  manslaughter  and  there- 
after sentenced  by  the  court  to  serve  a  period  of  one  year  in 
the  state  penitentiary. 

He  appeals  from  the  judgment  of  conviction  and  the  order 
denying  his  motion  for  a  new  trial. 

The  homicide  occurred  at  the  town  of  Westwood,  in  said 
county  of  Lassen,  on  the  fourteenth  day  of  March,  1915. 

It  appears  to  be  conceded,  although  we  have  been  unable  to 
find  the  facts  to  have  been  shown  by  the  evidence,  that  the 
town  of  Westwood  has  been  brought  into  existence  within 
the  last  three  years  by  the  Red  River  Lumber  Company,  a 
corporation,  maintaining  an  extensive  lumber  manufacturing 
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plant  there ;  tliat  said  company  owns  all  fhe  real  estate  within 
said  town  or  upon  which  it  stands,  and  that  the  town  has  a 
population  of  approximately  two  thousand  five  hundred,  all 
of  whom  are  employees,  or  members  of  the  families  of  em- 
ployees, of  said  company. 

It  appears  from  the  record  that  the  company  maintains  a 
number  of  boarding,  lodging  and  bunk  houses,  in  which  many 
of  its  employees  are  housed  and  boarded,  and  also  a  number 
of  private  residences  for  use  by  employees  having  families. 
One  of  the  places  so  established  and  maintained  by  the  com- 
pany is  the  ** Hotel  Seville/'  in  which  a  number  of  employees, 
principally  those  of  the  Spanish  and  Mexican  races,  occupied 
apartments. 

It  seems  that  the  company,  from  the  beginning  of  the  time 
at  which  it  established  its  enterprise  at  Westwood,  laudably 
attempted  to  maintain  the  town  as  a  peaceful  and  law-abiding 
community  and  to  encourage  and  promote  habits  of  sobriety 
and  industry  among  its  employees,  and  to  that  end  adopted 
and  promulgated  a  rule  prohibiting  gambling  and  the  use  of 
intoxicating  liquors  within  the  town  limits  among  and  by 
such  employees.  To  enforce  said  rule,  it  was,  quite  naturally, 
deemed  essential  to  police  the  town,  and  to  some  extent  this 
was  done,  and  thus  a  necessary  and  reasonable  surveillance 
over  the  employees  maintained. 

The  defendant  had  been  commissioned  by  the  company  to 
discharge  the  duties  of  a  special  police  officer,  and,  to  vest 
him  with  authority  to  make  arrests  and  otherwise  enforce  the 
law  and  the  rules  and  regulations  of  the  company  within  the 
limits  of  the  town  of  Westwood,  he  was  appointed  a  deputy 
sherifiF  by  the  sheriff  of  Lassen  County.  He  had  been  given 
instructions  by  the  officers  of  the  lumber  company  to  report 
to  them  any  gambling  among  the  employees  of  the  company 
within  the  town  which  he  might  discover,  and,  furthermore, 
was  instructed  that,  in  the  event  he  had  reason  to  believe  that 
gambling  was  being  carried  on  in  any  room  of  any  of  the 
lodging  and  bunk  houses,  to  break  open  the  door  of  such  room, 
if  necessary,  so  that  he  might  be  able  to  identify  and  report 
to  the  company  the  names  of  the  employees  thus  engaged  in 
violating  the  rule  against  that  practice. 

The  immediate  facts  and  circumstances  of  the  shooting  are 
correctly  told  in  the  brief  of  counsel  for  the  defendant  as 
followa: 
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''About  midnight,  between  the  13th  and  14th  of  March, 
1915,  defendant,  being  on  duty,  took  with  him  one  Robert 
Weber,  who  was  in  the  employ  of  the  company  and  acting 
as  night  watch  at  the  time,  and  started  out  to  see  if  any  of 
the  men  were  gambling  in  any  of  the  company's  lodging  or 
bunk  houses.  At  about  half  an  hour  after  midnight,  in  the 
morning  of  March  14th,  they  came  to  a  lodging-house  known 
as  the  Hotel  Seville,  and  seeing  from  the  outside  that  there 
was  light  in  one  of  the  rooms  on  the  first  floor  of  the  build- 
ing, they  went  inside,  and  by  listening  at  the  door  of  room 
No.  8,  they  heard  what  they  believed  to  be  the  noise  of  gam- 
bling from  within,  and,  finding  the  door  locked,  defendant 
determined  to  break  it  open.  With  this  in  view,  according 
to  his  statement,  he  took  his  pistol — a  Colt  army  special, 
double  action  revolver  of  38-caliber — from  his  hip  pocket  and 
placed  it  in  his  left  hand,  so  that  he  might  take  the  door  knob 
in  his  right  hand  and  put  his  right  shoulder  against  the  door. 
The  gun  was  not  cocked — of  this  he  is  very  positive — ^but  the 
very  instant  the  door  was  broken  open  the  gun  was  discharged. 
This  is  shown  by  the  evidence  of  five  witnesses  for  the  prose- 
cution who  were  in  the  room  at  the  time. 

''By  the  evidence  of  the  prosecution  it  is  shown  that  there 
were,  at  the  time,  in  the  room,  nine  persons,  all  of  them  be- 
ing Spaniards.  They  were  sitting  around  a  table,  gambling. 
One  sat  in  a  chair  behind  the  table  facing  the  door ;  three  sat 
on  a  bed  on  the  left-hand  side  of  the  room  and  two  on  a  chair, 
which  was  turned  down,  between  the  table  and  the  door,  so 
that  the  one  man  could  sit  on  the  legs  of  the  chair,  and  the 
other  on  the  back  of  the  chair — ^the  top  of  the  chair  back  rest- 
ing on  the  bed,  which  was  on  the  right-hand  side  of  the  room 
as  you  go  in. 

"The  man  sitting  on  the  legs  of  the  chair,  with  his  back 
to  the  door,  was  Francisco  Escrivano,  the  one  who  was  killed. 
The  evidence  shows  that  he  was  shot  through  the  body — ^the 
bullet  having  entered  a  few  inches  above  the  crest  of  the  hip 
and  about  half  an  inch  to  the  left  of  the  spine;  the  point  of 
exit  being  about  one  and  one-half  inches  above  the  navel  and 
half  an  inch  to  the  left  of  the  middle  line  of  the  front  of  the 
body ;  the  bullet  having  taken  a  horizontal  course  through  the 
body,  perforating  the  stomach  and  the  bowels  in  several 
places. 
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''Defendant  testified  that  lie  first  thought,  when  he  heard 
the  discharge  of  the  gun,  that  someone  in  the  room  had  shot 
him,  but  he  soon  realized  that  he  was  not  hit  and  that  Escri- 
vano  was  wounded.  In  any  ease,  it  is  clear  from  the  evi- 
dence that  Escrivano  immediately  made  an  outcry  in  Spanish, 
and  got  up  and  moved  about  in  such  a  way  as  to  lead  the 
witnesses  to  think  at  first  that  he  was  wounded  in  his  leg. 
Almost  immediately  upon  discovering  that  the  man  was 
wounded,  and  believing  the  wound  to  be  in  the  leg,  and  there- 
fore not  necessarily  serious,  Sidwell  gave  his  gun  to  Weber, 
told  him  to  keep  all  the  men  in  the  room,  and  ran  upstairs  in 
the  building  to  the  derk's  room,  where  there  was  a  telephonCp 
and  called  up  a  nurse  at  the  hospital,  to  have  the  doctor  come 
at  once  to  the  Seville,  that  a  man  was  shot  in  the  leg.  He 
then  went  back  downstairs,  by  which  time  the  man's  friends 
had  opened  his  clothing  and  discovered  that  he  was  shot 
through  the  body.  When  the  defendant  returned  to  the  room 
and  found  this  state  of  facts  and  found  the  man  on,  or  partly 
on,  his  feet,  he  told  the  men  to  lay  him  on  one  of  the  beds; 
that  he  was  too  badly  hurt  to  be  allowed  to  stand  up  and 
walk  around^  and  then  immediately  ran  upstairs  again  and 
called  up  the  stable  to  have  a  conveyance  sent  at  once,  to  use 
as  an  ambulance,  to  take  the  man  to  the  hospital.  After  com- 
ing downstairs  the  second  time  Sidwell  became  impatient  be- 
cause the  doctor  did  not  arrive  promptly  and,  after  a  few 
minutes,  started  to  the  hospital  to  see  what  was  delaying  hint 
He  met  the  doctor  near  the  hospital  and  returned  with  him 
to  the  Seville.  Escrivano  was  placed  in  a  wagon— on  a  cot— 
but,  the  road  being  rough  and  causing  him  much  pain,  the 
cot  was  taken  from  the  wagon  and  he  was  carried  to  the  hoe- 
pital  by  hand,  the  defendant  assisting  him.  The  doctor  gave 
such  attention  to  the  case  as  was  possible,  but  Escrivano  died 
about  8  o'clock  on  Monday  evening,  March  15th." 

The  above  embraces  a  synoptical  statement  of  all  the  f aeti 
brought  to  the  attention  of  the  jury. 

The  defendant  complains:  1.  That  the  evidence  is  insolB- 
cient  to  support  the  verdict;  2.  That  the  court  erred  to  hie 
prejudice  by  its  rulings  excluding  certain  testimony;  3.  That 
it  likewise  erred  in  its  refusal  to  adopt  and  read  to  the  jury 
certain  instructions  proposed  by  him;  4.  That  prejudicial 
error  was  committed  in  the  order  denying  him  a  new  trial  on 
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the  ground  of  the  alleged  misconduct  of  the  jury,  wherel^  a 
fair  and  due  consideration  of  the  case  was  prevented. 

While  it  instructed  the  jury  that  the  Red  River  Lumber 
Company,  being  the  owner  of  the  Hotel  Seville,  had  the  right 
to  make  a  rule  that  no  gambling  would  be  permitted  in  any 
room  or  part  of  said  hotel,  and  the  further  right  to  ''direct 
and  instruct  the  defendant  to  use  all  lawful  means  for  the 
purpose  of  detecting  persons  engaged  in  gambling"  in  any 
of  the  rooms  of  said  hotel,  the  court  refused  to  instruct,  as 
requested  by  the  defendant,  that  the  said  company  had  the 
right  to  direct  and  authorize  the  accused  to  break  into  such 
rooms  or  houses,  if  necessary,  for  the  purpose  of  ascertaining 
whether  the  rule  of  the  company  against  gambling  was  being 
violated,  and  that  the  defendant,  when  breaking  into  the  room 
of  the  deceased  on  the  occasion  of  the  shooting,  ''was  actually 
within  his  legal  rights."  To  the  contrary,  the  court  told  the 
jury  that  the  breaking  into  the  room  of  the  deceased  by  the 
defendant  "was  a  wrong," 

The  court  refused  to  permit  the  defendant  to  show  that  the 
penalty  of  violating  the  rule  against  gambling  would  be  the 
discharge  of  those  found  engaged  therein  from  the  employ- 
ment of  the  company,  and,  furthermore,  disallowed  testimony 
offered  by  the  defense  which  would  have  shown  or  tended  to 
show  that  the  employees  of  the  company  expressed  dissatis- 
faction with  the  company's  inhibition  against  gambling,  and 
that  certain  of  them,  not  named  and  perhaps  not  individually 
known,  had  threatened  to  resist  by  violent  means  any  attempt 
of  the  defendant  or  any  special  ofiScer  of  the  company  to  enter 
their  rooms  for  the  purpose  of  detecting  them  in  the  act  of 
violating  said  rule. 

"Manslaughter  is  the  unlawful  killing  of  a  human  being; 
without  malice.  It  is  of  two  kinds:  1.  Voluntary — ^upon  a 
sudden  quarrel  or  heat  of  passion.  2.  Involuntary — ^in  the 
commission  of  an  unlawful  act,  not  amounting  to  felony;  or 
in  the  commission  of  a  lawful  act  which  might  produce  death, 
in  an  unlawful  manner,  or  without  due  caution  and  circum- 
spection."    (Pen.  Code,  sec.  192.) 

Thus  it  will  be  observed  that,  while  involuntary  manslaugh- 
tcr  may  be  committed  in  two  different  ways,  the  legislature 
has  not  recognized,  as  between  those  two  ways,  any  distinc- 
tion in  the  degree  of  turpitude  characterizing  that  crime.  In 
other  words,  the  crime  is  that  of  involuntary  manslaughter^ 
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whether  the  killing  be  committed  in  the  execution  of  an  un- 
lawful act,  etc.,  or  in  the  execution  of  a  lawful  act,  etc.,  or 
where  death,  not  willfully  or  intentionally  produced,  is,  never- 
theless, caused  by  the  gross  or  culpable  negligence  of  the  de- 
fendant— ^negligence  which,  in  degree,  goes  so  far  beyond  that 
negligence  merely  which  suffices  to  impose  a  civil  liability  for 
damages  as  to  constitute  it  criminal  negligence  for  which  the 
party  guilty  of  it  may  be  held  criminally  liable. 

Now,  conceding  that  the  court  erred  in  instructing  the  jury 
that  the  defendant  committed  a  wrong  by  breaking  open  the 
door  of  the  room  in  which  the  deceased  and  others  were  sap- 
posed  to  be  gambling,  or,  in  other  words,  that  the  defendant 
had  no  legal  right  to  break  into  a  room  or  house  of  the  com- 
pany for  the  purpose  of  apprehending  its  employees  in  the 
act  of  violating  the  rule  against  gambling;  conceding,  fur- 
ther, that  the  court  should  have  allowed  the  defendant  to 
prove  that  the  employees  were  dissatisfied  with  said  rule  and 
had  threatened  to  do  violent  injury  to  the  defendant  or  any 
other  employee  who  might  undertake  to  detect  them  in  the 
act  of  gambling  in  the  houses  or  rooms  of  the  company,  and, 
further,  assuming  that  the  court  erred  in  not  permitting  the 
defendant  to  show  what  would  be  the  result  to  the  employees 
if  found  in  the  act  of  gambling  contrary  to  said  rule;  con- 
ceding, furthermore,  what  is  true  as  a  legal  proposition,  that 
the  defendant  had  the  right  to  carry  a  deadly  weapon  upon 
his  person  and  the  right,  in  view  of  the  threats  above  referred 
to  and  which  had  previously  been  communicated  to  him,  to 
carry  such  weapon  in  his  hand  at  the  time  he  attempted  to  as- 
certain whether  gambling  was  going  on  in  the  room  in  which 
the  fatal  shooting  occurred— conceding,  we  say,  the  legal  in- 
tegrity of  all  the  foregoing  propositions,  still  one  of  the  issues 
involved  in  the  charge  against  the  defendant  was  whether,  in 
the  handling  of  the  weapon,  at  ihe  time  of  the  fatal  shooting, 
he  was  culpably  negligent,  and,  if  so,  whether  such  negligence 
was  the  cause  of  the  death  of  the  deceased,  and,  in  view  of  the 
conclusion  of  the  jury  that  the  accused  was  guilty  of  invol- 
untary manslaughter,  which  crime  involves  no  element  of  in- 
tent, but  proceeds  solely  from  a  degree  of  negligence  which 
makes  the  act  of  killing  unlawful,  it  cannot  be  conceived  or 
justly  be  declared  that  he  suffered  any  prejudice  by  reason  of 
the  alleged  errors  complained  of;  for,  by  the  verdict,  he  was 
given  the  full  benefit  of  whatever  force  there  might  have  been 
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in  the  excluded  testimony  and  the  instructions  proposed  by 
him  but  disallowed  by  the  court  Whether  the  killing  was  the 
result  of  'Hhe  commission  of  an  unlawful  act,  not  amounting 
to  a  felony/'  or  occurred  ''in  the  commission  of  a  lawful  act 
which  might  produce  death,  in  an  unlawful  manner,  or  with- 
out due  caution  and  circumspection,"  the  defendant  could  ob- 
viously have  been  convicted  of  no  less  a  crime  than  that  of 
which  he  was  found  £ruilty,  even  if  the  testimony  and  the  in- 
structions whose  disallowance  by  the  court  constitutes  the 
ground  of  the  objections  under  consideration  had  been  ad- 
mitted and  given.  In  other  words,  it  being  true,  as  the  code 
section  declares,  that  involuntary  manslaughter  may  be  com- 
mitted while  the  party  responsible  for  the  killing  is  doing  a 
lawful  act,  and,  assuming  that  the  rejected  testimony  and 
instructions  would  have  conveyed  to  the  jury  certain  facts  and 
principles  of  law  in  all  respects  sound  and  pertinent  to  the 
charge  as  laid  in  the  information,  yet,  if  the  evidence  was  suffi- 
cient to  convince  the  jury  that  the  discharge  of  the  weapon 
was  directly  due  to  the  gross  or  culpable  negligence  of  the 
defendant  in  the  handling  of  the  weapon  at  the  time  of  its  dis- 
charge, and  that  such  negligence  was  the  cause  of  the  death  of 
Escrivano,  then,  since  he  was  found  guilty  of  the  lowest  crime 
of  which  he  could  be  convicted  under  the  information,  the  rul- 
ings excluding  the  proffered  testimony  and  disallowing  the 
proposed  instructions  could  not  have  had  a  harmful  or  pro- 
judicial  effect  upon  the  substantial  rights  of  the  accused. 

As  we  conceive  it,  the  principle  thus  applied  is  the  same  as 
where  an  erroneous  instruction  peculiarly  applicable  to  a 
charge  of  murder  of  the  first  degree  has  been  given  and  the 
verdict  is  one  of  guilty  of  murder  of  the  second  degree  or  of 
manslaughter.  Repeatedly  it  has  been  held  that  in  such  case, 
even  though  the  instruction  might  be  prejudicially  erroneous 
where  the  verdict  was  of  the  first  degree,  a  verdict  of  guilty 
of  the  lesser  degree  of  murder  or  of  manslaughter  would  ren- 
der the  instruction  innocuous  in  its  effect  upon  the  rights  of 
the  accused. 

We  now  come  to  a  consideration  of  the  proposition,  urged 
with  much  vigor  by  the  defendant,  that  the  jury  were  not 
justified  by  the  evidence  in  finding  him  g^uilty  of  any  crime  or 
degree  thereof  embraced  within  the  crime  chained. 

The  question,  however,  with  respect  to  the  evidence  which 
this  eourt  is  alone  authorized  to  determine  is  whether  we  can 
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6ay,  from  the  record,  as  a  matter  of  law,  that  the  jury  were  not 
justified  in  finding  the  verdict  they  returned;  and  it  may  just 
as  well  here  be  stated  that,  after  a  careful  review  of  the  whole 
record,  we  are  constrained  to  the  conclusion  that  we  would  not 
be  justified  in  so  declaring.  In  other  words,  the  evidence  as  it 
is  brought  before  us  is  such  that  whether  the  defendant  was 
culpably  negligent  in  the  handling  of  the  weapon  at  the  time 
the  fatal  shot  was  discharged  therefrom  and,  if  so,  whether 
such  negligence  was  the  cause  of  the  death  of  Escrivano,  are 
questions  which  it  was  for  the  jury  to  determine,  and  not 
within  the  legal  competence  of  this  court  to  review. 

The  general  facts  of  this  most  unfortunate  affair  are  given 
above.  But  precisely  how  or  in  what  manner  the  pistol  was 
discharged,  the  evidence  does  not  disclose,  nor,  indeed,  under 
the  circumstances,  is  it  to  be  supposed  that  anyone  would 
know,  unless  it  was  the  defendant  himself.  He,  however,  de- 
clared that  he  could  not,  except  by  mere  conjecture,  explain 
the  direct  cause  of  the  discharge  of  the  weapon,  although  the 
theory  advanced  by  the  defense  is  that  he  must  have  had  his 
finger  upon  the  trigger  of  the  weapon  when  he  was  in  the  act 
of  forcing  the  door  open  and  have  unconsciously  pulled  the 
trigger  as  the  door  gave  way  under  the  force  he  put  upon  it 

The  weapon,  according  to  the  evidence  and  the  testimony  of 
the  defendant  himself,  was  what  is  known  as  a  '* self-cocker/' 
and  operates  automatically — that  is,  it  is  one  of  those  revolvers 
that  are  discharged  by  means  of  pressure  upon  or  the  pulling 
of  the  trigger.  As  seen,  at  the  time  the  defendant  attempted 
to  and  did  shove  the  door  in  he  held  the  weapon  uncocked  in 
his  left  hand,  using  his  right  hand  and  shoulder  to  break  open 
the  door.  The  instant  the  door  gave  in  from  the  force  applied 
to  it  by  the  defendant,  the  weapon  exploded.  In  other  wordSr 
the  giving  way  of  the  door  and  the  discharge  of  the  pistol  were 
approximately  simultaneous.  The  only  plausible  explanation 
of  the  cause  of  the  discharge  is  that  either  the  trigger  came  in 
contact  with  some  part  of  the  door  when  it  was  forced  open 
in  such  manner  as  to  throw  the  lock  back  or,  as  the  defense 
suggest,  the  defendant  had  his  finger  upon  the  trigger  at  the 
moment  he  exerted  the  force  necessary  to  shove  the  door  in 
and  at  the  same  instant  of  time  involuntarily  pulled  the  trig- 
ger— a  movement  which  could  be  influenced  or  caused  by  the 
exertion  employed  in  breaking  open  the  door  by  means  of  the 
force  required  to  be  exerted  for  that  purpose.     This  latter 


Digitized  byLjOOQlC 


Nov.  1915.]  PsoPLB  t;.  Sidwsll.  21 

theory  is  the  more  plausible  of  the  two  and,  as  seen,  coincides 
with  the  view  of  the  defendant  as  to  the  cause  of  the  discharge 
of  the  weapon.  It,  however,  only  emphasizes  the  fact  of  the 
recklessness  in  handling  a  loaded  firearm  near  the  presence  of 
others  when  the  party  handling  it  is  at  the  same  time  attempt- 
ing some  other  act  which  must  necessarily  distract  his  at- 
tention from  the  weapon.  But  whatever  might  have  been  the 
direct  cause  of  the  discharge  of  the  weapon,  the  fact  remains 
that  it  was  discharged  through  some  cause  while  in  the  hand  of 
the  defendant,  and  while  he  was  engaged  in  forcibly  effecting 
an  entrance  into  a  room  where  there  was  gathered  a  number 
of  persons  sitting  about  a  table  in  close  proximity  to  the  door 
broken  open  by  him  and  of  whose  presence  there  he  was  aware. 

The  handling  of  a  loaded  firearm  in  a  public  street  or  in  a 
building  or  other  place  where  a  number  of  people  are  as* 
sembled  or  are  passing  to  and  fro  is  always  attended  with  more 
or  less  danger,  even  where  some  degree  of  care  is  exercised  in 
the  handling  of  such  weapon ;  but  how  much  more  danger  must 
there  be  in  the  handling  of  such  weapon  by  a  person  at  a  time 
when  his  mind  is  occupied  by  another  matter  of  paramount 
concern  to  him.  His  mind  could  not  at  that  time  be  upon  the 
weapon  to  such  a  degree  as  to  enable  him  to  handle  it  with  the 
care  and  caution  with  which  ordinarily  he  would  probably 
handle  it.  That  the  defendant's  mind  was  not  upon  his 
weapon  as  he  was  forcing  the  door  open,  is  very  clear  from  the 
fact  that  he  did  not  know  precisely  how  it  came  to  be  dis- 
charged. It  would  seem  to  be  true  that  the  act  of  the  defend- 
ant in  holding  in  his  hand  a  loaded  weapon  at  the  time  he  was 
engaged  in  forcing  an  entrance  into  the  room,  thus  bringing 
into  play  much,  if  not  all,  of  his  physical  power,  and  with  his 
mind  centered  upon  getting  into  the  room,  itself  constituted 
gross  or  culpable  negligence.  At  all  events,  the  jury  could 
reasonably  have  so  viewed  that  act,  and  their  verdict  implies 
that  they  did  thus  view  it,  and,  as  before  stated,  we  are  un- 
prepared to  say,  as  a  matter  of  law,  that  they  reached  an 
erroneous  conclusion  or  that  the  result  of  their  consideration 
of  the  evidence  is  not  justified. 

The  next  and  last  point  to  be  considered  involves  the  ques- 
tion of  the  alleged  misconduct  of  the  jury. 

It  appears  that  after  the  case  had  been  submitted  to  the 
jury  and  the  latter  had  retired  to  the  jury-room  for  delibera- 
tion and  had  thus  been  out  for  some  time,  they  caused  to  be 
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conveyed  to  the  judge  information  that  they  desired  further 
instruction  as  to  the  amount  of  punishment  to  which  the  de- 
fendant would  be  amenable  in  the  event  of  the  return  of  a 
certain  verdict.  The  court  thereupon  ordered  the  jury  to  be 
brought  before  it  and,  this  being  done,  the  foreman,  after  stat- 
ing that  they  had  not  agreed  upon  a  verdict,  remarked:  **The 
jury  would  like  to  ascertain  the  degree  of  punishment  that 
would  follow  conviction  of  either  one  of  the  degrees  of  murder 
charged  in  the  complaint."  To  which  the  court  replied  that, 
except  as  to  the  crime  of  murder  of  the  first  degree,  the  matter 
of  punishment  was  wholly  a  province  of  the  court,  and,  conse- 
quently, one  with  which  the  jury  had  no  concern,  and  declined 
to  give  them  any  information  upon  the  subject.  The  jury 
were  thereupon  returned  to  the  jury-room  for  further  con- 
sideration of  the  case. 

In  support  of  his  motion  for  a  new  trial  upon  the  ground  of 
the  asserted  **  misconduct  of  the  jury  by  which  a  fair  and  due 
consideration  of  the  case  has  been  prevented'*  (Pen.  Code, 
sec.  1181,  subd.  3),  the  defendant  filed  and  introduced  affi- 
davits by  two  of  the  jurymen  in  which  they  alleged  that  they 
were  at  all  times  during  the  deliberations  of  the  jury  of  the 
opinion  that  the  defendant  was  entitled  to  an  acquittal  at 
their  hands,  and  so  voted  up  to  the  time  that  they  were  led  to 
believe  that  the  crime  of  involuntary  manslaughter  **was  and 
is  not  a  felony  under  the  laws  of  the  state  of  California ;  and 
afiiants  further  say  that  to  the  best  of  their  knowledge  and 
recollection  each  and  every  member  of  said  jury,  while  de- 
liberating upon  said  case,  expressed  himself  as  believing  that 
the  crime  of  involuntary  manslaughter  is  and  was  not  a  felony 
under  the  laws  of  the  state  of  California";  that  had  they 
known  or  believed  that  the  crime  of  involuntary  manslaughter 
was  a  felony  under  the  laws  of  the  state  of  California,  they 
**  never  would  have  consented  or  agreed  to  a  verdict  of  guilty 
of  such  crime  in  said  action." 

The  reply  to  the  contention  that  the  showing  thus  made  en- 
titled the  defendant  to  a  new  trial  is  that  the  affidavits  of 
jurors  cannot  be  received  or  considered  for  the  purpose  of 
impeaching  their  verdict.  (People  v.  Azo/f,  105  Cal.  632,  [39 
Pac.  59] ;  People  ▼.  Soap,  127  Cal.  408,  411,  [59  Pac.  771] ; 
People  V.  Emmons,  7  Cal.  App.  685,  [95  Pac.  1032].)  In  the 
Soap  case,  siipra,  the  ground  of  the  alleged  misconduct  of  the 
jury  was  precisely  the  same  as  that  upon  which  the  defendant 
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in  the  case  at  bar  based  his  affidavits  alleging  misconduct. 
The  court  in  that  case  said:  ^'It  has  been  definitely  settled 
that  the  affidavit  of  a  juror  cannot  be  received  to  impeach 
the  verdict  except  where  it  is  the  result  of  a  resort  to  the 
determination  of  chance.'* 

We  have  now  considered  and  disposed  of  aU  the  points 
urged  for  a  reversaL 

The  judgment  and  the  order  appealed  from  are  afSrmed. 

Chipman,  P.  J.,  concurred. 

BURNETT,  J.,  Concurring. — ^I  concur  In  the  judgment  and 
the  foregoing  opinion,  but  I  desire  to  add  that,  in  my  judg- 
ment, if  the  defendant  had  shown  the  facts  that  he  sought  in 
vain  to  introduce  in  evidence,  it  would  have  afforded  no  justi- 
fication nor  excuse  for  his  conduct  in  needlessly  imperiling 
the  lives  of  the  men  in  the  room.  The  mere  circumstance  that 
gambling  was  being  carried  on  was  not  sufficient,  as  I  view  it, 
to  warrant  the  defendant  in  breaking  down  the  door,  with  a 
loaded  pistol  in  his  hand.  Especially  would  this  be  true  when 
he  had  reason  to  believe  that  a  fatal  affray  might  ensue.  His 
desire  and  that  of  the  company  to  suppress  gambling  was,  of 
course,  commendable,  but  the  method  resorted  to  was  too 
drastic.  Human  life  is  too  precious  to  be  jeopardized  for  the 
purpose  of  ascertaining  whether  parties  are  engaged  in  a 
peaceful  game  of  poker.  Defendant  should  have  directed  the 
inmates  to  open  the  door  before  resorting  to  such  violence, 
and  I  think  he  should  have  gone  away  rather  than  plunge  into 
the  room  with  his  loaded  revolver  in  his  hand.  Our  aversion 
to  vice  should  not  blind  us  to  the  more  vital  consideration  of 
life  itself. 
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[Chr.  No.  1780.    Second  Appellate  DiBtriet.— NoTember  20,  1015.> 

Mm.  P.  T.  ANDERSON,  Respondent,  v.  WALTER  A. 
LEWIS,  Auditor  of  the  County  of  Los  Angeles,  Ap- 
pellant 

FaOBATION     OFnCEBS— POWIS    07    APPOINTMSMT— ComiTT    CHiLBTBEi— 

Where  a  eounty  charter  adopted  pnrsaant  to  the  amendment  of 
1011  to  section  7%  of  article  XI  of  the  eonstitution  authorizes 
the  board  of  superrieora  of  the  county  to  make  provision  for  the 
appointment  of  probation  officers,  and  provision  is  so  made,  the 
general  laws  of  the  state  are  superseded. 

Id^— Obdinangx  Cbeating  Probation  OmcBs— Silinob  as  to  Manmxb 
07  Appointmxnt— General  Law  Appuoabls. — Where,  however,  the 
board  of  supervisors,  in  enacting  an  ordinance  providing  for  pro- 
bation offices  and  fixing  the  compensation  of  the  officers,  makes  no 
mention  of  the  manner  in  which  the  appointments  shall  be  made, 
the  general  laws  of  the  state  govern  the  matter. 

In. — Assistant  Probation  Officer — Invalid  AppoiNTicsNTd — An  as- 
sistant county  probation  officer  appointed  by  the  judge  of  the  juvenile 
eourt  instead  of  by  the  chief  probation  officer  of  the  county  is  not 
a  legally  appointed  officer,  where  such  eounty  had  adopted  a  free- 
holders' charter  and  provided  therein  that  its  board  of  supervisors 
might  make  provision  for  the  appointment  of  such  officers,  not- 
withstanding that  such  board,  in  enacting  an  ordinance  providing 
for  such  officers,  failed  to  make  any  mention  of  the  manner  of  their 
appointment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lot 
Angeles  County.    Lewis  B.  Works,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  J.  Hill,  County  Counsel,  and  Boy  V.  Beppy,  Assistant 
County  Counsel,  for  Appellant 

Ford  ft  Hammon,  and  Tyrrell,  Abrahams  ft  Brown,  for  Be- 
spondent 

JAMES,  J. — ^Bespondent  herein  petitioned  the  superior 
court  to  issue  a  writ  of  mandate  compelling  appellant,  as  the 
auditor  of  the  county  of  Los  Angeles,  to  issue  to  her  a  warrant 
on  the  county  treasurer  for  the  sum  of  one  hundred  dollars 
as  salary  to  which  she  claimed  to  be  entitled.    It  was  alleged 
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that  during  the  month  of  December,  1914,  respondent  occupied 
the  position  of  assistant  probation  officer  of  the  county  of  Loa 
Angeles.    The  writ  was  issued  and  the  auditor  appealed. 

It  is  urged  that  the  judgment  was  unwarranted  because  of 
the  insufficiency  of  the  evidence  as  to  several  material  matters 
embraced  within  the  findings  of  the  court  The  trial  judge,  in 
brief,  determined  the  facts  to  be  that:  Petitioner,  on  the 
twelfth  day  of  December,  1913,  was  on  the  civil  service  list 
as  an  eligible  for  appointment  as  assistant  probation  officer, 
and  that  on  or  about  said  twelfth  day  of  December,  1913,  she 
was  nominated  and  appointed  to  the  position  by  the  chief 
probation  officer  and  assigned  to  duty,  and  that  she  entered 
upon  her  duties  as  such  officer,  and  ever  since  that  time,  to 
and  including  the  month  of  December,  1914,  continued  to  so 
act  under  the  direction  of  the  chief  probation  officer;  that  the 
salary  attached  to  the  position  had  been  duly  fixed  by  ordi- 
nance of  the  board  of  supervisors  of  Los  Angeles  County  at 
the  sum  of  one  hundred  dollars  per  month;  that  petitioner 
had  presented  her  demand  to  appellant  auditor,  which  he  had 
refused  to  comply  with,  and  that  there  was  sufficient  funds  in 
the  treasury  of  the  county  of  Los  Angeles  available  to  pay  the 
claim.  The  facts  as  they  were  presented  to  the  trial  judge  are 
set  out  in  abstract  in  a  bill  of  exceptions.  It  appears  that 
Hugh  C.  Oibson,  the  probation  officer,  testified  that  on  the 
twelfth  day  of  December,  1913,  there  were  vacancies  in  several 
of  the  positions  designated  as  assistant  probation  officer,  and 
that  the  petitioner  was  at  that  time  nominated  by  the  proba- 
tion committee  of  the  juvenile  court  as  a  candidate  to  fill  one 
of  such  positions,  and  that  thereafter  she  was  ''appointed  to 
said  vacant  position  by  Fred  H.  Taft,  judge  of  the  juvenile 
court  of  said  county."  Further,  that  the  appointment  was 
made  in  writing,  filed  in  the  office  of  the  county  clerk,  and  that 
petitioner  thereupon  took  the  oath  of  office.  This  witness 
further  testified  that  on  the  fifteenth  day  of  December,  1913, 
he  assigned  petitioner  to  duty  in  her  ofKce  and  that  she  had 
since  that  time  continued  to  act.  Further,  the  bill  of  excep- 
tions also  contains  this  clause:  ''The  witness  testified  further 
that  on  the  twelfth  day  of  December,  1913,  he  consented  to 
and  was  willing  that  said  Mrs.  P.  T.  Anderson  be  appointed  to 
the  said  position,  and  that  he  did  not  at  any  time  discharge 
her."  Gibson  testified  that  he  had  recognized  and  considered 
petitioner  as  the  duly  qualified  and  appointed  assistant  pro- 
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bation  officer  of  Los  Angeles  County  during  all  the  times 
material  to  the  controversy.  Three  letters  were  introduced  in 
evidence,  the  first  of  which  was  written  to  Oibson  as  chief 
probation  officer  by  the  county  civil  service  commission,  re- 
questing Gibson  to  give  the  names  of  persons  added  to  his 
department.  This  letter  bore  date  the  nineteenth  day  of 
December,  1913.  The  second  letter  was  one  written  by  Oibson 
in  answer  to  the  letter  just  referred  to,  wherein  he  (Oibson) 
stated  the  names  of  persons  added  to  his  department,  which 
included  the  name  of  this  petitioner  as  assistant  probation 
officer.  The  third  letter  was  written  later  by  Oibson  to  the 
probation  committee  of  the  county,  wherein  again  was  given  a 
list  of  all  employees  in  the  probation  office,  which  list  included 
the  name  of  petitioner  as  assistant  probation  officer.  An  ordi- 
nance of  the  board  of  supervisors  was  introduced  in  evidence, 
which  provided  for  officers  in  the  probation  department  as 
follows:  "Section  28.  Probation  officer,  one  hundred  and 
fifty  dollars  per  month;  provided  it  shall  be  and  there  is 
hereby  allowed  to  the  probation  officer  the  following  assistants, 
clerks,  deputies  and  employees,  wTio  shall  be  appointed  by  the 
probation  officer  from  the  eligible  civU  service  list,  and  shall 
be  paid  as  follows :  .  .  .  sixteen  assistant  probation  officers  at 
a  salary  of  one  hundred  dollars  per  month."  This  ordinance 
was  shown  to  have  been  adopted  in  June,  prior  to  the  date  of 
the  alleged  appointment  of  petitioner.  It  will  be  noted  that 
the  evidence  showed  that  the  formal  appointment  of  petitioner 
as  assistant  probation  officer  was  attempted  to  be  made  by  the 
judge  of  the  superior  court.  This  procedure,  no  doubt,  was 
adopted  because  of  the  view  held  by  the  judge  of  the  juvenile 
department,  that  under  the  state  juvenile  law  the  power  to 
appoint  the  probation  officers  rested  with  him.  In  the  case  of 
Gibson  v.  CivU  Service  Commission  of  County  of  Los  Angeles, 
27  Cal.  App.  396,  [150  Pac.  78],  this  court  decided  that,  under 
the  provisions  of  the  county  charter,  the  board  of  supervisors 
was  authorized  to  make  provision  for  the  appointment  of  these 
officers,  and  that  where  such  appointment  had  been  so  pro- 
vided for,  the  state  law  ceased  to  operate  as  to  that  matter. 

Appellant's  claim  is  that  the  petitioner  herein  was  not 
shown  to  ever  have  been  legally  appointed,  and  that  because 
of  such  fact  she  was  not  entitled  to  collect  salary.  It  is  ad- 
mitted that  at  all  times  material  to  matters  in  issue  she  was  at 
least  a  de  facto  officer.    The  acts  of  a  person  performing  as- 
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cnimed  duties  as  an  ofScer  de  facto  ordinarily  are  regular  and 
valid.  However,  it  does  not  follow  that  such  de  facto  officer 
may  daim  the  compensation  attached  to  the  office  for  the  per- 
formance of  such  duties.  It  is  held  that  the  collection  of  the 
salary  or  compensation  is  an  incident  to  the  title  to  the  office, 
and  not  to  its  occupation  and  exercise.  {Burhe  ▼.  Edgar,  67 
Cal.  182,  [7  Pac.  488] .)  There  is  then  squarely  presented  the 
question  as  to  whether  petitioner  herein,  during  the  time  cov- 
ered by  her  claim  for  compensation,  was  acting  under  a  valid 
appointment  The  amendment  to  the  state  constitution 
adopted  in  October,  1911,  authorized  for  the  first  time  the 
framing  of  freeholders'  charters  for  counties.  (Const.,  art. 
XI,  sec  7^.)  By  the  terms  of  this  amendment  the  several 
things  which  it  is  competent  for  such  charters  to  provide  for 
are  set  forth  in  a  number  of  paragraphs.  It  is  therein  stated 
to  be  competent  for  charters  to  provide,  and  the  phrase  is 
used,  ''and  the  same  shall  provide,"  among  other  things: 
"5.  For  the  fixing  and  regulation  by  boards  of  supervisors,  by 
ordinance,  of  the  appointment  and  number  of  assistants, 
deputies,  clerks,  attaches  and  other  persons  to  be  employed, 
from  time  to  time,  in  the  several  offices  of  the  county,  and  for 
the  prescribing  and  regulating  by  such  boards  of  the  powers, 
duties,  qualifications  and  compensation  of  such  persons,  the 
times  at  which,  and  terms  for  which  they  shall  be  appointed, 
and  the  manner  of  their  appointment  and  removal;  .  •  •  '' 
The  italics  have  been  indicated  by  us  to  give  emphasis  to  the 
clause  to  be  particularly  considered  in  determining  the  ques- 
tion stated.  The  ordinance  passed  by  the  board  of  supervisors 
in  June,  1913,  which  has  been  referred  to  and  wherein  the 
offices  of  probation  officer  and  assistant  probation  officer  were 
provided  for,  makes  no  mention  of  the  manner  in  which  said 
appointments  shall  be  made.  It  is  respondent's  argument 
that,  as  the  question  of  the  ''particular  manner  of  the  appoint- 
ment" was  left  to  the  board  of  supervisors,  in  the  absence  of 
any  action  by  ordinance  taken  to  that  end,  no  particular  form 
of  appointment  was  requisite  and  that  such  appointment 
might  be  made  orally.  This  argument  assumes  also  that  be- 
cause of  the  charter  provisions  and  the  constitutional  per- 
mission authorizing  the  adoption  of  charters,  the  effect  of  all 
general  laws  touching  the  matter  of  the  appointment  of 
deputies  or  assistants  is  completely  nullified.  It  is  admitted 
that  by  section  4024,  Political  Code,  appointments  of  depaties 
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are  required  to  be  in  writing  and  filed  with  the  oonnty  elerk. 
Our  opinion  is  that,  where  the  board  of  supervisors  has  failed 
or  declined  to  exercise  a  right  to  legislate  as  to  the  manner  of 
appointment  of  subordinate  ofScers,  the  general  laws  of  the 
state  touching  such  matters  should  govern.  The  constitutional 
amendment  referred  to  seems  not  to  restrict  the  operation  of 
general  laws  in  that  regard  by  any  express  terms  or  definite 
suggestion.  There  are  other  sections  of  the  Political  Code  than 
the  one  cited  which  declare  that  appointments  of  deputies 
must  be  in  writing,  and  that  an  oath  of  office  must  be  taken 
by  the  persons  appointed.  We  may  refer  to  Political  Code, 
sections  894  and  910.  Section  910  particularly  refers  to  the 
matter  of  the  oath,  and  provides  that  deputies,  clerks,  and 
subordinate  officers  must,  '^within  ten  days  after  receiving 
notice  of  their  appointment,  take  and  file  an  oath  in  the 
manner  required  of  their  principals."  The  position  of  re- 
spondent that  no  written  appointment  was  required  to  be 
made  would  have  found  some  authority  in  precedent  were 
there  an  entire  absence  of  statutory  law  upon  the  subject. 
{Bonds  V.  State,  8  Tenn.  143,  [17  Am.  Dec.  795].)  Re- 
spondent urges,  nevertheless,  as  further  ground  for  sustaining 
the  regularity  of  petitioner's  appointment,  that  the  letters 
introduced  in  evidence  expressed  sufficient  to  show  an  appoint- 
ment in  writing  made  by  the  probation  officer.  The  case 
of  People  V.  Fitzsimmons,  68  N.  Y.  514,  is  cited  as  an  author- 
ity. In  that  case  the  mayor,  who  legally  had  the  right  to 
appoint  certain  excise  commissioners,  but  thinking  that  he 
only  had  the  right  to  recommend  to  a  city  council  for  con- 
firmation such  appointments,  did  transmit  to  the  latter  body 
in  writing  his  recommendation  containing  the  names  of  three 
persons  whom  he  designated  as  nominees.  It  was  held  that 
such  a  writing  constituted  a  sufficient  appointment.  It  is  well 
to  note  that  in  the  opinion  the  court  there  says  that  the  mayor 
"selected  the  men;  he  appointed  them,  and  they  were  no  less 
bis  appointments  after  confirmation  by  the  common  counciL'' 
It  was  clear  enough  in  that  case  that  the  persons  who  assumed 
office  were  persons  actually  selected  and  nominated  in  writing 
by  the  mayor.  But  the  same  court  in  a  later  decision,  entitled 
Bdbcock  V.  Murray,  70  N.  Y.  521,  declared  that  the  decision  in 
the  Fitzsimmons  case  {supra)  had  been  made  with  '^  consider- 
able hesitation  and  not  without  great  doubts.''  As  we  under- 
stand the  attitude  of  counsel,  as  impressed  in  the  argument  in 
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briefs,  it  is  not  contended  that  if  section  4024  of  the  Political 
Code  is  of  effect  as  governing  the  manner  of  appointment  of 
assistant  probation  officers,  the  letters  would  be  sufficient  evi- 
dence  of  compliance  with  the  requisite  formalities.  That  sec* 
tion  provides  as  follows:  ''Every  county,  township,  or  district 
officer,  except  a  supervisor  or  judicial  officer,  may  appoint  as 
many  deputies  as  may  be  necessary  for  the  prompt  and  faith- 
ful discharge  of  the  duties  of  his  office.  Such  appointment 
must  be  made  in  writing,  and  filed  in  the  office  of  the  county 
derk;  and  until  such  appointment  is  so  made  and  filed,  and 
until  such  deputy  shall  have  taken  the  oath  of  office,  no  one 
shall  be  or  act  as  such  deputy."  While  it  is  not  argued,  we 
have  taken  notice  of  the  fact  that  the  provisions  of  section 
4024  might  be  construed  as  applicable  only  to  deputies  or 
assistants  appointed  in  excess  of  those  specifically  provided 
for  by  law.  In  that  event  the  section  would  not  apply  to  the 
assistant  probation  officers.  For  that  reason  we  have  called 
attention  to  section  894  of  the  Political  Code,  which  provides : 
''The  appointment  of  deputies,  clerks,  and  subordinate  officers, 
when  not  otherwise  provided  for,  must  be  made  in  writing, 
filed  in  the  office  of  the  appointing  power  or  the  office  of  its 
clerk."  If  we  are  to  say  that  the  last  provision  was  the  one 
under  which  the  appointment  should  have  been  made,  then  it 
would  have  been  the  duty  of  the  chief  probation  officer  to  make 
a  record  of  the  appointment  in  his  office  in  some  substantial 
form  and  for  the  person  so  appointed  to  take  the  oath  of  office. 
The  question  is  not  raised,  but,  parenthetically,  we  may  sug- 
gest that  nowhere  in  the  findings  of  fact  does  it  appear  to 
have  been  determined  that  the  petitioner  ever  took  an  oath  of 
office.  That  point,  however,  not  having  been  suggested,  rea- 
son for  this  decision  is  not  in  any  particular  to  be  ascribed 
to  the  lack  of  such  finding.  The  evidence,  to  our  minds,  in  no 
wise  shows  that  Gibson,  the  probation  officer,  ever  selected  as 
his  appointee,  directly  or  impliedly,  this  petitioner.  It  ap- 
pears expressly  by  the  evidence  that  such  selection  was  made 
by  the  judge  of  the  juvenile  court  who,  as  we  have  heretofore 
determined,  had  no  power  to  appoint.  By  every  reasonable 
inference  to  be  drawn  from  the  testimony,  it  seems  clear  be* 
yond  any  doubt  whatsoever  that  the  chief  probation  officer 
assumed  that  the  judge  had  the  right  to  make  the  appoint- 
ment, and  accepted  the  appointment  of  the  petitioner  because 
of  that  fact  and  that  fact  alone.    We  attach  no  weight  as 
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determinatiye  of  this  matter  to  the  statement  contained  in  the 
evidence  that  the  probation  officer  consented  to  and  was  will- 
ing that  the  petitioner  be  appointed  to  the  position.  He  did 
not  so  appoint  her,  and  the  letters  written  by  him  were  ap- 
parently merely  by  way  of  compliance  with  the  regulations 
of  the  civil  service  commission,  under  the  control  of  whom,  as 
to  the  making  of  the  reports  of  his  office,  he  seemed  to  be. 

Having  reached  the  conclusion  that  the  evidence  was  in- 
sufficient to  justify  the  material  finding  made  by  the  court  that 
petitioner  was  regularly  appointed  to  her  position,  we  do  not 
think  it  necessary  to  pass  upon  the  question  suggested  in  con- 
clusion by  the  appellant.  In  the  petitioner's  complaint  it  did 
not  appear  that  the  auditor,  before  demand  for  the  salary 
warrant  was  made  upon  him,  had  received  a  certificate  from 
the  civil  service  commission  certifying  to  the  correctness  of 
the  demand,  as  section  38  of  the  Los  Angeles  County  charter 
provides.  Appellant  has  contended  that  the  auditor  could  not 
be  compelled  by  mandate  to  act  until  such  certificate  had  been 
furnished  him.  In  answer  to  this  proposition,  respondent  con- 
tends that  the  general  duties  of  the  auditor,  as  set  forth  in 
section  4091  of  the  Political  Code,  do  not  admit  of  this  certifi- 
cate being  insisted  upon  as  a  prerequisite  to  the  issuance  of  a 
warrant  for  a  salary  amount  which  is  fixed  by  law.  There  is 
no  doubt  at  all  but  that  in  defining  the  duties  of  the  civil 
service  commission  it  was  competent  for  the  charter  to  provide 
that  such  commission  should  furnish  to  the  auditor  evidence 
that  the  officers  had  performed  their  duties.  As  to  whether, 
however,  the  presence  of  this  certificate  was  a  necessary  pre- 
requisite to  the  issuing  of  the  warrant  to  an  officer  whose 
salary  is  fixed  by  law,  we  do  not  decide. 

Under  the  conclusions  expressed  it  must  follow  that  th« 
petitioner  is  not  entitled  to  the  relief. 

The  judgment  is  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[ClT.  Ko.  1562.    First  Appellate  District.— November  20,  1915.) 

HENBY  LUND  et  al.,  Copartners,  etc.,  Appellants,  ▼• 
ARTHUE  LACHMAN,  Respondent 

SaijBs — AonoN  bt  Skller— Bbxach  of  Conhuot  to  Pxtrohasx  Bottles 
— ^MxAsuBx  07  Damagxs— Section  3353,  Civil  Code.— In  an  action 
hy  a  seller  for  breach  of  a  contract  to  purchase  a  certain  specified 
quantity  of  qnart  bottles,  the  measure  of  damages  is  that  fixed  hj 
section  3353  of  the  Civil  Code,  which  provides  that  in  estimatins 
damages  the  valne  of  property  to  a  seller  thereof  is  deemed  to  be 
the  price  which  he  eonld  have  obtained  therefor  in  the  market  nearest 
the  place  at  which  it  should  have  been  accepted  bj  the  buyer,  and 
at  such  time  after  the  breach  of  the  contract  as  would  have  sufficed 
with  reasonable  diligence  for  the  seller  to  efPect  a  resale. 

Id.— Evidence— Lack  of  Diligence  in  Making  Sales — Nominal  Dam- 
ages.— Where,  in  such  an  action,  it  is  shown  that  the  seller,  upon 
the  refusal  of  the  buyer  to  accept  the  goods,  removed  the  same  to 
a  warehouse,  where  they  were  stored  and  insured,  and  from  time  to 
time  sold  at  private  sale  at  varying  prices  for  an  aggregate  sum 
less  than  the  sum  total  of  the  contract  price,  instead  of  being  taken 
to  the  nearest  market,  where  they  could  have  been  sold  at  an  advance 
of  the  contract  price,  the  seller  is  entitled  at  most  to  but  nominal 
damages. 

Id.— Duty  of  Sbllebt-Pjiooubing  of  Highest  Market  Pbigb— Con* 
ST&uoTiON  OF  Section  3353,  Civil  Code. — ^Under  the  provisions  of 
section  3353  of  the  Civil  Code,  it  is  the  duty  of  the  seller,  regardless 
of  his  business  capacity  or  ability  along  the  particular  line  of  goods 
forming  the  subject  matter  of  the  broken  contract,  to  go  Into  the 
open  market  and  obtain  for  the  rejeeted  goods  the  highest  obtain- 
able market  price  therefor. 

Id. — ^Market  Value — Meaning  of. — ^The  market  value  of  a  commodity 
is  the  highest  price  in  the  market  where  it  is  offered  for  sale  whieh 
those  having  the  means  and  inclination  to  buy  are  willing  to  paj 
for  it 

Id. — Evidence — Prevailing  Market  Price. — In  such  an  action  H  is 
not  error  to  permit  evidence  of  the  prevailing  market  price  during 
the  period  following  the  tender  and  rejection  of  the  bottles. 

Id. — Failure  to  Allow  Nominal  Damages — Insxtfficient  Ground  foi 
Reversal. — In  such  an  action,  the  refusal  to  allow  the  plaintiff  at 
least  nominal  damages  will  not  warrant  the  reversal  of  the  judgment 
or  the  granting  of  a  new  trial,  as  such  a  judgment  would  not  carry 
costs. 

Id, — Nominal  Damages — Costs. — Nominal  damages  have  been  defined 
to  mean  merely  an  inconsiderable,  trifling  sum,  such  as  a  penny, 
one  cent,  six  cents,  and  to  carry  costs  a  judgment  of  the  superior 
sourt  must  amount  to  the  sum  of  three  hundred  dollars. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny* 
ing  a  new  trial.    B.  V.  Sargent,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  eourt. 

H.  W.  Glensor,  for  Appellants. 

Jesse  H.  Steinhart,  for  Respondent. 

LENNON,  P.  J.— This  is  an  action  for  damages  for  the 
alleged  breach  of  a  contract  to  purchase  personal  property. 
The  appeal  is  from  the  judgment  in  favor  of  the  defendant 
and  from  the  order  denying  a  new  trial. 

The  facts  of  the  case  as  revealed  by  the  pleadings  and  proof 
are  substantially  these:  On  November  30  and  December  1, 
1910,  the  defendant  entered  into  two  contracts  with  the  plain- 
tiffs for  the  purchase  of  certain  specified  quantities  of  daret 
quart  bottles,  to  be  shipped  from  Sweden  during  the  months 
of  February  or  March,  1911.  The  contract  price  was  $5.85 
per  gross,  and  delivery  was  to  be  made  from  the  ship's  side  at 
San  Francisco.  The  bottles  arrived  at  San  Francisco  on  the 
steamship  "Strathbeg'*  on  June  15,  1911.  They  were 
tendered  to  the  defendant  on  June  16,  1911,  and  refused  by 
him.  The  bottles  were  thereupon  removed  to  a  warehouse  by 
the  plaintiffs,  where  they  were  stored  and  insured,  and  from 
time  to  time  sold  at  private  sale  at  var3ring  prices  for  the 
aggregate  sum  of  $2,912.85,  which  was  $12.15  less  than  the 
sum  total  of  the  purchase  price  specified  in  both  contracts. 

The  trial  court  in  its  findings  of  fact  found  that  the  plain* 
tiffs  did  not  use  due  or  any  diligence  in  making  sales  of  the 
bottles ;  that  the  several  sums  obtained  therefor  at  the  several 
sales  were  not  separately  or  in  toto  the  highest  obtainable 
market  price ;  and  that  plaintiffs  were  not  compelled  to  have 
such  bottles  removed  to  a  warehouse  because  of  the  defend- 
ant's breach  of  the  contracts. 

The  bottles  having  been  sold  at  private  sale,  and  it  being  an 
admitted  fact  in  the  case  that  title  to  the  bottles  had  not  passed 
from  the  plaintiffs,  it  is  conceded,  as  it  must  be,  that  plain- 
tiffs* only  remedy  was  damages  for  the  breach  of  the  contracts 
(Cuthai  V.  Peabody,  19  Cal.  App.  304,  [125  Pac  926] ) ;  and 
that  the  measure  of  the  damages  alleged  to  have  been  thereby 
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sustained  is  to  be  found  in  section  3353  of  the  Civil  Code, 
which  provides  that  ''In  estimating  damages,  the  value  of 
property  to  a  seller  thereof  is  deemed  to  be  liie  price  which  he 
could  have  obtained  therefor  in  the  market  nearest  to  the  place 
at  which  it  should  have  been  accepted  by  the  buyer,  and  at 
such  time  after  the  breach  of  the  contract  as  would  have 
sufSced,  with  reasonable  diligence,  for  the  seller  to  effect  a  re- 
sale/' 

In  addition  to  claiming  that  the  findings  are  contrary  to 
the  evidence  concerning  the  market  value  of  the  bottles  and 
the  necessity  for  their  removal  to  a  warehouse  as  a  result  of 
the  defendant's  breach  of  the  contracts,  it  is  insisted  that  the 
plaintiffs  should  have  been  allowed  five  per  cent  commission 
as  compensation  for  the  cost  of  making  the  several  resales  of 
the  bottles. 

The  evidence  adduced  on  behalf  of  the  plaintiffs  shows  that 
the  bottles  were  sold  at  a  series  of  sales  made  during  a  period 
of  time  extending  from  July  6,  1911,  to  March  20,  1912,  at 
approximately  $5.75  per  gross,  and  there  was  some  evidence, 
competent  and  uncontradicted,  adduced  upon  behalf  of  the 
defendant,  to  the  effect  that  during  the  month  of  June,  1911, 
there  was  in  the  city  and  county  of  San  Francisco,  the  place 
where  the  bottles  should  have  been  accepted  by  the  defendant, 
a  well-established  and  active  market  price  for  bottles  similar 
to  those  contracted  for  by  the  defendant,  which  ranged  from 
$6.25  to  $7.25  per  gross.  The  evidence  also  shows  that  the 
business  of  the  plaintiffs  was  that  of  steamship  freighters, 
importers,  and  exporters,  and  that  the  sale  of  the  bottles  in 
question  was  intrusted  to  a  salesman  of  the  plaintiffs,  whose 
specialty  was  that  of  selling  iron,  coke,  and  pig  iron ;  and  Carl 
Bundschu,  manager  of  the  Oundlach-Bundschu  Wine  Com- 
pany, as  a  witness  for  the  defendant,  testified  that  ''About 
the  month  of  July,  1911,  there  was  sold  to  us  by  Henry  Lund 
&  Co.  a  gross  of  daret  bottles  at  $5.85  a  bale.  That  was  below 
the  market  price,  cheaper  than  I  could  buy  elsewhere."  The 
salesman  of  the  plaintiffs,  in  explanation  and  justification  of 
the  price  procured  for  387  bales  of  the  bottles  in  question, 
which  he  had  sold  in  or  about  the  month  of  March,  1912,  to  one 
Bosenberg,  testified  that  at  that  time  he  was  unaware  of  the 
fact  that  there  was  a  scarcity  of  bottles  in  the  local  market 
resulting  from  a  scarcity  of  bottles  in  Germany  and  Sweden, 
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and  that  it  was  this  fact  known  to  Rosenberg  at  the  time  of  the 
sale  which  prompted  the  latter  to  make  the  purchase. 

Counsel  for  the  plaintiffs  in  effect  concede  that  such  evi- 
dence was  sufficient  to  warrant  and  support  the  finding  of  the 
trial  court  that  the  plaintiffs  had  failed  and  neglected  to  pro- 
cure the  highest  obtainable  market  price  for  the  bottles,  if 
section  3353  of  the  Ciyil  Code  is  to  be  construed  ''as  requiring 
the  seller,  regardless  of  his  business  capacity  or  ability  along 
the  particular  line  of  goods  forming  the  subject  matter  of  the 
broken  contracts,  to  go  into  the  open  market  and  obtain  for 
the  rejected  goods  a  price  as  high  or  higher  than  any  other 
firm  or  individual  is  getting.  ..."  In  other  words,  it  is  the 
contention  of  the  counsel  for  the  plaintiffs  that  it  was  the 
intent  and  purpose  of  section  3353  of  the  Civil  Code  to  pro- 
vide that  the  value  of  the  property  to  the  seller  is  the  price 
which  he  personally  could  obtain  for  it,  regardless  of  what  the 
market  price  thereof  may  have  been.  That  this  contention  is 
utterly  without  merit  is,  we  think,  manifest  upon  a  casual 
consideration  of  the  language  employed  in  the  code  section 
under  discussion;  but  even  if  that  were  not  so,  the  section  has 
in  effect  been  held  to  mean  that  the  seller  of  rejected  prop- 
erty who  seeks  to  recoup  his  loss,  if  any,  by  a  private  sale, 
must  resort  to  such  resale  in  the  open  market  and  at  market 
values,  (nm  V.  McKay,  94  Cal.  5,  [29  Pac.  406]  ;Willson  v. 
Gregory,  2  Cal.  App.  312,  [84  Pac.  356] ;  Welch  v.  NicTiols, 
41  Mont.  435,  [110  Pac.  89] .)  Obviously,  the  market  value  of 
a  commodity  is  the  highest  price  in  the  market  where  it  is 
offered  for  sale  which  those  having  the  means  and  inclination 
to  buy  are  willing  to  pay  for  it;  and  it  is  equally  obvious,  we 
think,  that  market  values  are  created  and  controlled  by  the 
condition  of  the  market  with  reference  to  supply  and  demand 
rather  than  by  the  particular  or  peculiar  selling  ability  of  the 
seller. 

This  view  of  the  law  compels  the  conclusion  that  the  evi- 
dence sustains  the  finding  of  the  trial  court  concerning  the 
failure  of  the  plaintiffs  to  procure  the  highest  market  price 
obtainable  for  the  bottles  in  question ;  and  inasmuch  as  there 
is  some  evidence  tending  to  show  that  at  the  very  time  the 
contract  was  breached,  and  subsequently,  there  was  at  San 
Francisco  an  active  market  for  bottles  of  the  character  and 
quantity  called  for  in  the  contracts  in  controversy,  with  a 
market  price  therefor  ranging  from  $6.25  to  $7.50  per  gross. 
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which  was  far  in  excess  of  the  contract  price,  it  cannot  be  said 
that  the  evidence  does  not  support  the  finding  of  the  trial 
court  to  the  effect  that  the  plaintiffs  were  not  compelled  to 
store  the  bottles  because  of  the  defendant's  failure  to  accept 
them.  While  it  was  not  incumbent  upon  the  plaintiffs  to  make 
the  resale  immediately  after  the  repudiation  of  the  contract 
by  the  defendant,  nevertheless  the  plaintiffs  were  required  to 
exercise  reasonable  diligence  in  locating  the  nearest  market, 
and  ascertaining  the  prevailing  market  price  for  the  rejected 
bottles;  and  there  can  be  no  doubt  that  there  was  sufficient 
evidence  to  justify  the  trial  court  in  finding  that  if  the  plain- 
tiffs had  seen  fit  to  seek  and  take  the  market  price  for  the 
bottles  which  prevailed  on  the  day  and  for  many  days  follow- 
ing their  arrival  and  tender  and  rejection  at  San  Francisco, 
they  could  have  sold  them  at  a  substantial  advance  over  the 
contract  price  which  would  have  more  than  covered  the  ex- 
pense of  drayage,  storage,  and  insurance  for  a  reasonable  time 
had  such  expense  been  found  to  be  necessary,  and  therefore  in 
no  event  would  the  plaintiffs  have  been  entitled  to  recover 
such  expense  from  the  defendant. 

What  we  have  said  thus  far  in  effect  disposes  of  the  point 
that  the  plaintiffs  were  entitled  to  interest  upon  the  amount 
of  damage  accruing  from  the  defendant's  breach  of  the  con- 
tracts, and  to  compensation  for  making  the  resale,  in  the 
form  of  a  commission  upon  the  price  obtained.  Assuming 
that  the  plaintiffs  ordinarily  would  have  been  entitled  to 
recover  such  items  as  a  part  of  their  damage,  nevertheless 
it  is  obvious  that  if  the  plaintiffs  failed — as  the  court  upon 
sufficient  evidence  found — ^to  take  advantage  of  prevailing 
market  prices  which  would  have  more  than  made  them  whole, 
they  cannot  now  predicate  a  claim  for  damage  upon  such 
items  any  more  than  upon  the  other  elements  of  damage 
already  considered. 

The  view  which  we  have  taken  of  the  meaning  and  intent 
of  section  3353  of  the  Civil  Code  compels  the  conclusion  that 
the  trial  court  did  not  err  in  its  rulings  permitting  evidence 
of  the  prevailing  market  value  during  the  period  following 
the  tender  and  rejection  of  the  bottles. 

The  judgment  and  order  are  affirmed. 

Eerrigan,  J.,  and  Richards,  J.,  concurred. 
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A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  December  20,  1915,  and  the  fol- 
lowing opinion  then  rendered  thereon: 

THE  COURT.— On  petition  for  rehearing  the  only  point 
urged  is  that  the  original  opinion  failed  to  take  cognizance 
of  the  point  presented  and  discussed  in  the  briefs  of  counsel 
for  the  plaintiffs,  that  the  judgment  should  be  reversed  be- 
cause the  trial  court  refused  to  allow  the  plaintiffs  at  least 
nominal  damages.  While  this  point  did  not  escape  the  atten- 
tion of  this  court  upon  the  original  consideration  of  this  ease, 
a  discussion  of  it  was  inadvertently  omitted  from  the  opinion. 
It  will  sufiBce  to  say  at  this  time  that  it  is  the  settled  rule 
that  where  a  judgment  is  erroneous  only  in  the  particular 
that  it  did  not  include  nominal  damages,  it  will  not  be  re- 
versed nor  a  new  trial  granted  unless  it  be  made  to  appear 
that  such  damages,  if  they  had  been  allowed,  would  have 
carried  costs.  (Sutherland  on  Damages,  sec.  11;  Kenyon  v. 
Western  Union  etc.  Co.,  100  Cal.  454,  [35  Pac.  75].)  Nom- 
inal damages  have  been  defined  to  mean  merely  an  incon- 
siderable, trifling  sum ;  such  as  ''a  penny,  one  cent,  six  cents" 
(Davidson  v.  Devine,  70  Cal.  519,  [11  Pac.  664] ;  Maker  v. 
WUson,  139  Cal.  514,  [73  Pac.  418] ) ;  and  to  carry  costs,  a 
judgment  of  the  superior  court  must  amount  to  the  sum  of 
three  hundred  dollars.  (Code  Civ.  Proc,  sees.  1022,  1025.) 
Such  a  judgment  obviously  could  not  be  considered  to  be  one 
for  nominal  damages  as  above  defined  {Broads  v.  Mead,  159 
Cal.  765,  [Ann.  Cas.  1912C,  1125,  116  Pac.  46]) ;  and  as  the 
judgment  in  the  present  case  would  have  to  amount  to  three 
hundred  dollars  before  it  could  carry  costs,  it  follows  that 
a  judgment  for  nominal  damages  would  not  carry  costs.  We 
are  satisfied  that  in  no  event  could  the  plaintiffs,  under  the 
pleaded  and  proven  facts  of  the  present  case,  have  been 
allowed  more  than  nominal  damages ;  consequently  the  error, 
if  any,  in  the  particular  stated  will  not  suffice  under  the  au- 
thorities above  cited  to  warrant  the  reversal  of  the  judgment 
or  the  granting  of  a  new  trial. 

The  petition  for  a  rehearing  is  denied. 
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[Otv.  No.  1429.    Third  iLppellate  IMstriet.— November  SO,  1915.) 

CARL   BENSON,    AppeUant,   v.    GEEDA   BENSON. 

Respondent. 

DivoRCB — Subsequent  Action — ^Res  Aiktudigata. — In  an  action  for  dl- 
▼oree,  wherein  the  decree  was  granted  to  the  wife  npon  her  croea- 
eomplaint  alleging  extreme  cruelty,  the  plaintiff  cannot  contend  that 
the  matters  set  up  in  such  cross-complaint  were  made  issues  bj  the 
respective  pleadings  in  a  former  divorce  action  denying  the  parties 
a  divorce,  where  the  plaintiff  in  his  answer  to  such  cross-complaint 
failed  to  plead  to  such  judgment,  and  there  is  nothing  in  the  record 
relating  to  such  judgment,  other  than  the  mere  pleading  of  the  same 
in  the  answer  to  the  original  complaint. 

Id. — EnsEMB  Crueltt— Acts  Subseqxtent  to  Formes  Judoickn^' 
Plea  of  Res  Adjudicate  not  Maintainable.— A  plea  of  res  adjudi" 
eata  cannot  be  maintained  against  an  action  for  divorce  on  tha 
ground  of  extreme  cruelty,  where  the  acts  charged  occurred  after 
the  judgment  in  the  former  action  was  rendered. 

Id. — ^Evidence — ^WiiiUNGNEss  to  Return  to  Husband^Exclusion  ov 
TxsTiMONT— Lack  of  Prejudice. — In  an  action  for  divorce  wherein 
a  decree  was  granted  to  the  wife  upon  her  cross-complaint  alleging 
extreme  cruelty,  it  is  not  prejudicial  error  to  refuse  to  permit  her  on 
eross-examination  to  state  whether  or  not  she  was  willing  to  go 
back  to  her  husband,  and  live  with  him,  where  it  appears  from  the 
evidence  that  such  question  would  have  been  answered  in  the  nega- 
tive if  allowed,  and  that  both  parties  had  been  persistently  engaged 
in  an  effort  to  get  rid  of  each  other  upon  what  appears  to  be  sufficient 
reason. 

Id.— Support  and  Maintenance  of  Minor  CHiii>REN— Reasonable  Ah- 
LOWANCE. — An  allowance  of  fifteen  dollars  per  month  to  each  of 
the  three  minor  children  of  the  marriage  for  their  support  and 
maintenance  is  not  unreasonable  as  against  the  father,  where  he  is 
shown  to  be  a  carpenter  and  building  eontraetor,  earning  good  wages, 
and  usually  employed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County.    George  H.  Buck,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Austin  Lewis,  and  B.  M.  Boyce,  for  Appellant. 

John  D.  Willard,  and  Gilbert  D.  Ferrell,  for  Respondent. 


Digitized  byLjOOQlC 


38  Benson  v.  Benson.  [29  Cal.  App. 

HABTy  J. — ^The  court  bdow  rendered  and  entered  its  in- 
terlocutory  decree,  adjudging  the  defendant  to  be  entitled 
to  a  divorce  upon  her  cross-complaint,  and  awarding  her  a 
one-half  interest  in  the  community  property  and  the  custody 
of  three  minor  children,  issue  of  the  marriage  of  the  parties, 
and  making  an  allowance  of  $15  per  month  to  each  of  said 
children  for  their  support  and  maintenance. 

This  appeal  is  by  the  plaintiff  from  the  judgment  so  ren- 
dered and  entered. 

The  complaint  is  in  two  counts,  the  one  in  due  form  char- 
ging the  defendant  with  willfully  deserting  the  plaintiff  in 
the  month  of  October,  1908,  and  the  second  alleging  extreme 
cruelty  on  the  part  of  the  defendant  toward  the  plaintiff. 
Certain  specific  acts  of  cruelty  are  set  forth  in  the  latter 
count,  and  in  substance  they  are:  That  the  defendant  had 
been  in  the  habit  of  bestowing  unbecoming  attention  on  men 
other  than  her  husband,  and  that,  in  the  month  of  July,  1908, 
the  plaintiff  discovered  ''that  she  had  a  man  other  than  her 
husband  in  her  bedroom**;  that  defendant  on  numerous  occa- 
sions expressed  to  the  plaintiff  a  preference  for  other  men 
over  him ;  that  the  defendant  abused  their  children,  being  in 
the  habit  of  addressing  them  in  harsh  and  abusive  language, 
and  had  threatened  to  kill  said  children  on  many  occasions; 
that  she  refused  to  prepare  meals  for  said  children,  and 
refused  to  *' dress  them"  or  give  them  other  necessary  atten- 
tions due  from  a  mother  to  her  minor  children,  with  the 
result  that  the  plaintiff  was  required  to  prepare  their  meals 
for  them  and  otherwise  minister  to  the  necessities  of  said 
minors ;  that,  on  the  eighth  day  of  December,  1912,  the  defend- 
ant said  to  the  plaintiff  that  she  desired  to  have  nothing  more 
to  do  with  either  their  minor  children  or  him,  and  that  she 
*' refuses  to  have  anything  to  do  with  the  said  children,  and 
that  plaintiff  provides  for  them  in  every  respect,''  etc. 

The  defendant  answered  the  complaint  by  specific  denials 
of  the  allegations  of  each  of  the  counts  thereof,  and,  further- 
more, pleaded  in  bar  of  the  plaintiff's  action,  a  former  judg- 
ment in  an  action  for  a  divorce,  wherein  the  defendant  here 
was  plaintiff  and  cross-defendant  and  the  plaintiff  here  de- 
fendant and  cross-complainant.  The  defendant  also  filed  a 
cross-complaint  herein,  in  which  she  charges,  separately  and 
in  different  counts,  that  the  plaintiff  had  willfully  deserted 
her,  had  neglected  and  failed  to  provide  for  her  the  common 
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necessaries  of  life  for  and  during  the  year  immediately  pre- 
ceding the  filing  herein  of  her  cross-complaint,  and  that  the 
plaintiff  had  been  guilty  of  extreme  cruelty  toward  her  in 
divers  ways  and  on  numerous  occasions,  such  acts  of  cruelty 
being  specifically  set  out. 

The  plaintiff  made  answer  to  the  cross-complaint 

No  evidence  was  offered  in  support  of  the  defendant's  plea 
of  res  adjudicat(u 

The  court  made  no  findings  upon  the  causes  of  action  for 
desertion  and  failure  to  provide  set  up  in  the  defendant's 
cross-complaint.  It  did,  however,  in  substance  find  as  to  the 
cause  of  action  therein  stated  involving  the  charge  of  extreme 
cruelty,  that  the  plaintiff  for  and  during  the  course  of  .a 
number  of  years  prior  to  the  date  of  the  institution  of  this 
action  by  the  plaintiff  and  cross-defendant,  on  numerous  occa- 
sions, and  often  in  the  presence  of  other  persons,  had  called 
the  defendant  and  cross-complainant  vile  and,  indeed,  un- 
printable names ;  that  he,  during  that  time,  told  other  people, 
in  her  absence,  that  she  was  an  immoral  woman,  and  that 
the  persons  to  whom  he  so  spoke  of  her  had  communicated 
to  her  the  fact  of  his  denunciation  of  her  in  the  manner 
indicated;  that,  without  cause  or  provocation  therefor,  he 
attempted  to  strike  her  on  one  occasion,  and  but  for  the 
interference  and  protection  she  received  at  the  hands  of  a 
Mr.  Ellis,  who  was  then  present,  he  would  have  struck  and 
infiicted  upon  her  serious  bodily  injury;  that  on  said  occasion 
he,  in  the  presence  of  strangers,  called  her  a  liar,  a  thief,  and 
a  fool,  and  said  she  was  not  a  moral  or  respectable  or  virtuous 
woman,  and  asseverated  ''that  he  would  not  live  with  said 
Qerda  Benson  again,  even  if  she  begged  him  to  allow  her 
to  live  with  him";  that  for  many  years  he  had  kept  up  a 
continuous  abuse  of  the  defendant  and  cross-complainant  of 
a  character  which  made  it  impossible  for  her  to  live  in  peace 
or  happiness  with  him. 

There  is  no  claim  here  that  the  evidence  does  not  support 
the  allegations  of  cruelty  of  the  cross-complaint  or  the  find- 
ings upon  which  the  judgment  is  planted.  It  is  contendedi 
however:  1.  That  each  and  all  of  the  matters  set  up  by  the 
defendant  in  the  several  counts  of  her  cross-complaint  were 
made  issues  by  the  respective  pleadings  in  the  former  divorce 
action  between  the  parties,  and  were  adjudicated  by  the 
judgment  therein,  whereby  the  .court  denied  to  both  of  the 
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parties  the  relief  prayed  for  in  their  complaint  and  eross- 
complaint,  respectively,  filed  in  said  action,  and  dismissed 
the  said  action  and  all  the  proceedings  therein.  2.  That  the 
court  erred  to  the  serious  detriment  of  the  rights  of  the  plain- 
tiff by  refusing  to  allow  certain  testimony  to  be  received. 
3.  That  the  allowance  for  the  support  of  the  minor  children 
is  too  large,  and  not  justified. 

There  are  two  conclusive  answers  to  the  first  of  the  prop- 
ositions above  stated :  1.  That  the  plaintiff,  in  his  answer  to 
the  cross-complaint  of  the  defendant,  did  not  plead  the  former 
judgment,  nor  was  there  proof  thereof  offered  or  received 
under  the  plea  of  estoppel  based  upon  said  judgment  set  np 
by  the  defendant  in  her  answer  to  the  complaint.  The  jndg- 
ment-roU  in  said  former  action  was  not  introduced  in  evi- 
dence by  either  party,  and  the  defendant  having  merely 
pleaded  in  her  answer  the  cross-complaint  of  the  plaintiff 
here  (defendant  there)  and  the  judgment  in  said  action,  there 
is  nothing  in  the  record  disclosing  the  grounds  upon  which 
the  defendant  here  as  plaintiff  in  the  former  action  relied 
for  a  divorce.  2.  It  appears  that  the  acts  of  cruelty  charged 
in  the  cross-complaint  of  the  defendant  in  the  present  action 
occurred  after  the  judgment  in  the  former  action  was  ren- 
dered and  entered,  and  in  such  case,  of  course,  the  plea  of 
res  adjudicaia  cannot  be  maintained.  There  is  nothing  said 
in  CiviUe  v.  CiinKe,  22  Cal.  App.  707,  [136  Pac  503],  cited 
by  appellant,  in  conflict  with  thia  declaration. 

Counsel  for  the  plaintiff  asked  the  defendant  on  cross- 
examination  the  following  question,  to  which  objection  was 
made  by  the  defendant  and  sustained  by  the  court:  ''Are  you 
willing  to  go  back  to  Mr.  Benson  and  live  with  himf  It  is 
here  urged  that  the  ruling  was  error  and  prejudicial.  Of 
course,  if  a  reply  to  the  question  had  been  allowed,  and  the 
defendant  had  answered  in  the  affirmative,  it  might  have  had 
some  tendency  to  weaken  her  testimony  as  to  the  nature  and 
extent  of  the  acts  of  cruelty  of  which  she  said  her  husband 
had  been  guilty.  But,  having  given  testimony  in  the  most 
emphatic  manner  of  outrageous  acts  of  cruelty  habitually 
inflicted  upon  her  by  the  plaintiff  for  many  years  prior  to 
the  filing  of  her  cross-complaint  in  this  action,  it  is  more  than 
probable  that  the  defendant  would  not  have  answered  the 
question  in  the  affirmative,  as  evidently  counsel  desired 
might  be  the  answer.    But,  however  that  may  be,  we  do  not 
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think  that  the  ruling^  even  if  not  strictly  correct,  should  be 
held  to  afford  a  sufficient  reason  for  sending  the  cause  back 
for  retrial,  particularly  since  it  appears  to  be  true  that  both 
parties  have  persistently  been  engaged  in  an  effort  to  get 
rid  of  each  other  as  husband  and  wife  upon  what  appears  to 
be  sufficient  reason. 

As  to  the  last  of  the  propositions  above  stated,  it  is  said 
that  ''the  allowance  to  the  wife  is  out  of  all  proportion  to  the 
financial  status  of  the. parties/' 

The  allowance  was  not  made  to  the  wife,  but  solely  to  and 
for  the  support  and  maintenance  of  the  minor  children  of  the 
parties.  The  amount  allowed  for  that  purpose  to  each  of  said 
children  is  fifteen  dollars  or  a  total  of  forty-five  dollars  per 
month.  The  evidence  showed  that  the  plaintiff  is  a  carpenter 
and  building  contractor,  earns  good  wages,  and  is  usually 
employed.  We  cannot  say  that  the  allowance  is  unreason- 
able as  to  the  plaintiff  or  beyond  what  may  be  reasonably 
required  to  support  and  maintain  the  children  in  a  manner 
consistent  with  the  plaintiff's  circumstances  and  earning 
p>'^'ty. 

No  other  points  are  raised. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  eononrxed. 


[dr.  No.  ISSO.    Seeond  Appellata  IMstriet.— Norember  22,  1915.) 

8.  W.   EEISEB^   Respondent,  ▼•  J.   H.   LEVERINO, 
Appellant. 

Claxu  and  Dxlivkbt— Plsadino— Yalus  of  PBorasTT. — A  eomplaint  in 
an  action  to  reeoTor  the  possession  of  mortgaged  personal  property, 
which  contains  no  allegation  showing  the  value  of  the  demanded 
property  other  than  that  contained  in  a  copj  of  the  mortgage  at- 
tached to  the  complaint,  which  purports  to  give  the  value  of  some  of 
the  mortgaged  articles,  is  insufficient,  as  an  allegation  of  value  at 
the  time  of  filing  the  complaint. 

I»r— BioiVALs  m  CoMTBAor— iMSumGiXKT  PxAADiNO. — Becitals  in  a 
eontraet  incorporated  in  a  complaint  will  not  supply  the  want  of 
Sisentisl  averments  in  the  pleading. 
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Id. — Judgment  tor  Yalux  or  Propebtt— Excess  or  Indebtednrss. — 
In  such  an  action  a  judgment  for  the  possession  of  all  the  mortgaged 
property  or  for  its  value  in  case  delivery  thereof  cannot  be  had  ii 
excessive,  where  the  indebtedness  for  securitj  of  which  the  property 
was  mortgaged  does  not  amount  to  one-half  of  such  value. 

Id. — Judgment — Alternative  Form. — In  an  action  to  recover  the  pot- 
session  of  personal  property,  while  the  judgment  must  ordinarily 
be  in  the  alternativei  yet  a  judgment  that  is  not  in  that  form  i» 
not  void,  and  whether  or  not  it  is  even  erroneouB  must  depend  upon 
the  facts  of  the  particular  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
John  M.  Yorky  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Harry  L.  Dearing,  and  T.  C.  Gould,  for  Appellant. 

A.  C.  Galloway,  Wm.  L.  Jarrotty  and  James  S.  Jarrott,  for 

Respondent 

CONBBY,  P.  J. — This  is  an  action  to  recover  possession 
of  personal  property.  From  a  judgment  in  favor  of  the 
plaintiff,  and  from  an  order  denying  defendant's  motion  for 
a  new  trial,  the  defendant  appeals. 

By  the  first  count  of  the  complaint  it  appears  that  the  de- 
fendant made  to  the  plaintiff  a  chattel  mortgage  securing  a 
note  on  which  there  was  due  at  the  time  of  filing  the  com- 
plaint the  sum  of  $835.  The  mortgage  contained  the  usual 
provision  entitling  plaintiff  to  possession  of  the  property,  with 
right  of  sale  to  satisfy  his  claim  whenever  default  should  be 
made  on  the  defendant's  obligation.  The  facts  of  such  de- 
fault and  of  demand  for  possession  and  of  refusal  by  the 
defendant  are  alleged,  which  the  plaintiff  averred  are  to  his 
damage  in  the  sum  of  $835.  Defendant  demurred  separately 
to  each  count  of  the  complaint  on  the  general  ground  as  to 
each  count  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  also  on  special  grounds  which  we  need 
not  discuss.  The  demurrer  was  overruled,  and  answer  filed. 
In  support  of  the  general  demurrer,  defendant  contends  that 
the  first  count  does  not  contain  any  allegations  showing  the 
value  of  the  demanded  property,  and  claims  that  an  allega- 
tion of  such  value  is  essential  to  the  cause  of  action.    The 


Digitized  byLjOOQlC 


Nov.  1915.]  EmSEB  v.  Leverino.  43 

plaintiff  in  this  first  count  alleges  the  execution  of  the  mort- 
gage, a  copy  of  which  is  attached  to  the  complaint,  ''and 
made  a  part  hereof  to  all  intents  and  purposes  the  same  as  if 
recited  at  length  herein.*'  The  schedule  of  mortgaged  arti- 
cles as  set  forth  in  the  mortgage  purports  to  give  the  value 
of  some  of  those  articles.  Allowing  this  as  an  allegation  of 
value,  it  would  only  specify  the  values  at  the  date  of  the 
mortgage  and  not  as  of  the  time  of  filing  the  complaint,  unless 
we  could  assume  that  such  values  continued  unchanged.  It 
is  settled  law  that  recitals  in  a  contract  incorporated  in  a 
complaint  will  not  supply  the  want  of  essential  averments 
in  the  pleading.  Thus,  where  the  complaint  alleged  the 
making  of  a  note  set  forth  by  copy  and  the  note  recited  that 
it  was  "secured  by  mortgage  of  even  date  herewith,**  it  was 
held  that  this  did  not  amount  to  an  averment  that  the  note 
was  secured  by  mortgage.  iHibemia  Savings  &  Loan 
Society  v.  Thornton,  117  Cal.  481,  [49  Pac.  573] ;  Ha/yt  v. 
Bentel,  164  Cal.  681,  686,  [130  Pac.  432].) 

The  contention  that  a  statement  of  value  of  personal  prop- 
erty in  an  action  to  recover  possession  thereof  is  essential  to 
the  cause  of  action  seems  to  be  based  upon  the  fact  that  in 
such  action  judgment  for  the  plaintiff  may  be  for  the  pos- 
session, or  the  value  thereof  in  case  delivery  cannot  be  had, 
and  damages  for  the  detention.  (Code  Civ.  Proc,  sec.  667.) 
In  the  earlier  cases  it  was  held  to  be  imperative  that  the  judg- 
ment be  in  the  alternative  form,  and  such  judgments  for  pos- 
session only,  without  providing  for  a  recovery  of  the  value 
thereof  in  case  delivery  could  not  be  had,  were  reversed  even 
at  the  instance  of  the  defendant.  {Berson  v.  Nunan,  63  Cal. 
550;  Stewart  v.  Taylor,  68  Cal.  5,  [8  Pac.  605] ;  and  other 
cases.)  But  this  rule  was  seriously  questioned  in  Claudius 
V.  Agudrre,  89  Cal.  501,  506,  [26  Pac.  1077],  and  Erreca  v. 
Meyer,  142  Cal.  308,  310,  [75  Pac.  826].  The  law  seems  to 
be  that,  while  the  judgment  must  ordinarily  be  in  the  alterna- 
tive, yet  ''a  judgment  that  is  not  in  the  alternative  is  not, 
however,  void,  and  whether  or  not  such  a  judgment  is  even 
erroneous  must  depend  upon  the  facts  of  the  particular 
case."  These  later  decisions  might  be  sufficient  to  support  a 
complaint  and  judgment  for  mere  possession  of  property 
without  regard  to  the  value  thereof,  if  the  case  as  a  whole 
appeared  to  be  within  the  jurisdiction  of  the  court;  but 
eould  not  possibly  support  a  judgment  for  the  value  as 
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specified  by  the  court  in  its  findings  where  no  value  was 
alleged  in  the  complaint.  This  is  important  in  the  present 
case,  as  will  appear  in  our  further  statement  of  it. 

The  second  count  of  the  complaint  in  this  action  alleges 
the  execution  of  another  note  and  chattel  mortgage  by  the 
defendant  to  the  plaintiff,  upon  which  at  the  date  of  filing 
the  complaint  there  was  alleged  to  be  due  the  sum  of  $359.12. 
This  count  is  similar  to  the  other,  except  that  the  second 
count  alleges  the  value  of  the  property  sought  to  be  recov- 
ered therein  to  be  the  sum  of  $1,200.  The  property  de- 
scribed in  the  second  mortgage  is  in  part  identical  with  that 
described  in  the  first  mortgage,  but  some  of  the  original 
items  are  omitted  and  others  are  added.  The  defendant  in 
his  answer  did  not  deny  the  allegation  of  value  set  forth 
in  the  second  count,  and  the  court  found — as  the  defendant 
also  admitted — the  amount  of  indebtedness  on  each  mort- 
gage note  to  be  substantially  as  stated  in  the  complaint. 
The  court  found  as  a  fact  the  total  value  of  the  property  in 
the  possession  of  the  defendant  to  be  the  sum  of  $970.  The 
judgment  is  for  possession  of  all  of  the  mortgaged  property 
described  in  the  findings  and  judgment,  or  if  delivery 
thereof  could  not  be  had,  that  plaintiff  recover  from  defend- 
ant the  sum  of  $970  and  specified  costs. 

Manifestly,  the  judgment  is  for  an  excessive  amount 
For  the  reasons  heretofore  stated,  no  part  of  the  $970  can 
be  charged  against  the  cause  of  action  stated,  or  attempted 
to  be  stated,  in  the  first  count  of  the  complaint;  and  as  to 
the  second  count,  although  it  may  be  that  the  property  in- 
volved therein  is  worth  as  much  as  $970,  the  debt  for  secur- 
ity of  which  it  was  mortgaged  by  the  second  mortgage  did 
not  amount  to  half  that  sum,  as  stated  in  the  complaint.  In 
Pico  V.  Martinez,  55  CaL  148,  which  was  an  action  of  claim 
and  delivery  of  personal  property,  it  was  held  that,  where 
the  goods  had  been  taken  from  the  defendant  and  the  judg- 
ment was  that  the  defendant  was  entitled  to  possession  of 
them,  and  it  further  appeared  that  the  defendant  had  only  a 
special  and  limited  interest  in  the  property,  the  amount  of 
his  recovery  under  the  alternative  provision  in  the  judgment 
must  be  limited  to  the  value  of  his  special  and  limited  prop- 
erty in  the  goods,  and  was  not  to  be  measured  by  the  entire 
value  thereof.  If  this  is  the  rule  applicable  in  the  instance 
of  a  judgment  in  favor  of  the  defendant,  under  section  667 
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of  the  Code  of  Civil  Procedure,  it  is  equally  applicable  in 
the  case  of  a  judgment  in  favor  of  the  plaintiff.  Since  in  the 
present  case  the  plaintiff's  right  to  have  possession  of  the 
described  property  is  only  claimed  for  the  purpose  of  satis- 
fying his  claims  for  an  indebtedness  unpaid  to  him,  and  since 
no  special  damages  are  either  alleged  or  proved,  it  is  clear 
that  the  value  of  the  property  to  him  cannot  exceed  the 
amount  of  the  indebtedness  unpaid;  and  this  amount  in  the 
present  state  of  the  pleadings  is  limited  to  the  indebtedness 
shown  in  the  second  count  of  the  complaint. 

The  judgment  and  the  order  denying  defendant's  motion 
for  a  new  trial  are  reversed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  December  21, 1915. 


[Ctf.  No.   1768.    Fint  Appellate  Distriet.— Nevember  tS,  1915.) 

MARTHA  WASHINGTON  COUNCIL  No.  2,  DAUGHTERS 
OP  LIBERTY  OP  THE  STATE  OP  CALIFORNIA, 
et  al..  Petitioners,  v.  SUPERIOR  COURT  OP  THE 
CITY  AND  COUNTY  OP  SAN  FRANCISCO  and 
GEO.  E.  CROTHERS,  One  of  the  Judges  Thereof, 
Respondents. 

JvsncB's  Gouiv— DisuissAL  OF  AcnoN— NoNjusTincAiTON  or  SuHsnis 
— FiUKO  or  New  Umdkbtakino.— Under  the  latter  portion  of  sec- 
tion 978a  of  the  Code  of  ClTil  Procedure,  it  is  the  duty  of  the  appel- 
lant, after  exception  taken  to  the  enfficiencj  of  the  sureties  upon  the 
undertaking  on  a  justice's  court  appeal,  to  cause  such  sureties,  or 
others  in  their  place,  to  justify  after  notice  and  within  the  time 
•peeifled  in  the  statute,  and  where,  instead  of  doing  so,  an  appellant 
met  a  second  undertaking  within  such  time  which  has  for  its  pur- 
pose the  supplying  of  an  inadvertent  omission  of  the  word  "house" 
In  the  expression  "is  a  householder,"  in  the  part  of  the  undertaking 
referring  to  the  qualification  of  the  inreties,  no  jurisdiction  is  ae- 
^oired  of  the  appeaL 

APPLICATION  for  a  Writ  of  Mandate  originally  made  in 
the  District  Court  of  Appeal  for  the  First  Appellate  District, 
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directed  to  the  Superior  Court  of  the  City  and  Coontj  of  San 

Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court 
Clarence  A.  Henning,  for  Petitioners. 
T.  C.  Van  Ness,  Jr.,  for  Respondents. 

KERRIGAN,  J.— In  this  proceeding  the  petitioners  seek 
the  issuance  of  a  writ  of  mandate  to  compel  the  respondent 
to  vacate  a  certain  order  made  by  it  dismissing  an  appeal 
taken  by  the  petitioners  from  a  judgment  rendered  in  an  ac- 
tion tried  in  the  justice's  court.  Such  judgment  was  entered 
on  the  thirty-first  day  of  December,  1914,  in  favor  of  one 
E.  F.  Trimble,  the  plaintiff  therein,  against  the  petitioners 
here,  who  were  the  defendants  in  that  action.  Thereafter 
and  on  the  thirtieth  day  of  January,  1915,  the  petitioners 
filed  and  served  a  notice  of  appeal  from  the  judgment  of  the 
justice's  court,  and  on  the  same  day  filed  an  undertaking  on 
appeal,  and  served  notice  on  the  plaintiff  therein  of  the  filing 
thereof.  Subsequently,  to  wit,  on  February  3, 1915,  the  plain- 
tiff excepted  to  the  suflSciency  of  the  sureties  named  in  the 
undertaking.  Fearing  that  said  undertaking  was  defective 
because  of  the  omission  of  the  word  "house"  in  the  expression 
'*is  a  householder"  in  that  part  of  the  bond  referring  to  the 
qualifications  of  the  sureties,  the  petitioners  made  no  attempt 
to  have  the  sureties  on  that  bond  justify,  but  on  February 
4th  filed  a  second  undertaking  on  appeal  in  which  the  omis- 
sion was  rectified,  and  on  the  same  day  served  the  plaintiff 
with  notice  of  the  filing  of  the  new  undertaking.  Upon  mo- 
tion of  the  plaintiff  the  superior  court,  after  a  hearing  had 
thereon,  dismissed  the  appeal  upon  the  ground  that  the  sure- 
ties upon  the  undertaking  of  January  30,  1915,  or  other  sure- 
ties in  their  stead,  had  failed  to  justify  after  written  exception 
to  their  sufficiency  had  been  served  as  provided  by  law.  It  is 
to  compel  the  vacating  of  such  order  of  dismissal  that  the  writ 
of  mandate  in  this  proceeding  is  sought. 

We  think  the  order  of  the  superior  court  must  be  sustained. 
An  appeal  from  the  judgment  of  a  justice's  court  may  be 
taken  at  any  time  within  thirty  days  after  the  rendition  of  the 
judgment,  and  the  appeal  is  taken  by  filing  a  notice  with  the 
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jufitice  and  serving  a  copy  thereof  on  the  adverse  party. 
(Code  Civ,  Proc,  sec.  974.)  "The  undertaking  on  appeal 
must  be  filed  within  five  days  after  the  filing  of  the  notice  of 
appeal  and  notice  of  the  filing  of  the  undertaking  must  be 
given  to  the  respondent.  The  adverse  party  may  except  to 
the  sufficiency  of  the  sureties  within  five  days  after  the  filing 
of  the  undertaking,  and  unless  they  or  other  sureties  justify 
before  the  justice  or  judge  within  five  days  thereaf ter»  upon 
notice  to  the  adverse  party,  to  the  amounts  stated  in  their 
affidavits,  the  appeal  must  be  regarded  as  if  no  such  under- 
taking had  been  given.*' 

According  to  the  wording  of  the  latter  part  of  section  978a 
of  the  Code  of  Civil  Procedure,  we  do  not  doubt  that  it  was 
the  duty  of  the  appellants,  after  the  exception  to  the  suffi- 
ciency of  the  sureties  was  duly  taken,  to  cause  those  suretiesh^ 
or  others  in  their  place — to  justify  after  notice  and  within 
the  time  specified  in  the  statute ;  and  that  in  failing  to  do  so 
the  appeal  was  unavailing.  It  may  be  that  the  course  of  ac- 
tion adopted  by  the  appellants  in  filing  the  second  bond  would 
have  been  correct  if  the  first  bond,  as  they  seem  to  suppose, 
was  absolutely  void  because  of  the  failure  to  declare  in  the 
affidavit  accompanying  it  that  the  sureties  were  freeholders 
or  householders.  In  that  event  the  bond  might  perhaps  have 
been  regarded  as  almost  a  blank  piece  of  paper,  but  the  first 
undertaking  in  fact  filed  was  not  invalid  by  reason  of  the 
inadvertent  omission  of  the  word  ** house."  {Bauer's  Law 
&  Collection  Co.  v.  Superior  Court,  169  Cal.  296,  [146  Pac, 
866].) 

That  part  of  section  978a  of  the  Code  of  Civil  Procedure 
relating  to  the  justification  of  sureties  is  but  a  re-enactment 
of  the  same  matter  which  theretofore  was  a  part  of  section  978 
(Jeffries  Co.  v.  Superior  Court,  18  Cal.  App.  193,  196,  [109 
Pac.  147]),  and  hence  the  early  cases  construing  that  lan- 
guage, of  course,  are  unaffected  by  the  amendment.  In  the 
case  of  Wood  v.  Superior  Court,  67  Cal.  115,  [7  Pac.  200], 
the  appellant  in  perfecting  his  appeal  from  a  judgment  in  the 
justice's  court,  gave  an  undertaking,  and  upon  exception 
haviag  been  taken  to  the  sufficiency  of  the  sureties  the  appel- 
lant, instead  of  having  those  sureties — or  others  in  their  stead 
— ^justify,  filed  a  new  bond  with  new  sureties,  and  in  so  doing, 
says  the  court,  "he  gave  no  notice  aa  required  by  the  last 
clause  of  section  978  of  the  Code  of  Civil  Procedure.    Such 
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■  -  -  - 

being  the  case,  'the  appeal  must  be  regarded  as  if  no  sach 
undertaking  had  been  given.'  The  statute  is  peremptory. 
Without  the  justification  of  the  sureties  named  in  the  under- 
taking, or  other  sureties  in  their  stead,  upon  notice  to  the 
adverse  party,  the  appeal  was  not  perfected,  and  the  superior 
court  had  no  jurisdiction  of  the  case.'* 

That  case  was  followed  by  the  supreme  court  in  Herting  ▼• 
Superior  Court  (Cal.),  10  Pac.  514.  There,  after  notice  had 
been  filed  and  served  on  appellant  excepting  to  the  sufSciencT' 
of  the  sureties  in  an  undertaking  on  appeal  from  a  judgment 
of  the  justice's  court  to  the  superior  court,  a  new  undertaking 
was  filed,  with  new  sureties,  but  no  notice  of  the  justification 
of  the  sureties  in  that  undertaking  was  given  to  the  advene 
party,  and  it  was  held  thnt  the  appellant  had  lost  the  benefit 
of  his  appeal. 

In  State  v.  Napton,  24  Mont.  450,  455,  [62  Pae.  686],  the 
court  passed  upon  the  point  here  involved,  and  construed  the 
same  language.  There,  too,  exception  to  the  suffidenoy  of 
the  sureties  upon  an  appeal  bond  had  been  taken*  Within  the 
five  days  allowed  for  the  justification  of  the  sureties  the  appel- 
lant filed  and  gave  notice  of  the  filing  of  a  new  undertaking, 
executed  by  sureties  other  than  those  who  had  signed  the  first 
undertaking.  None  of  the  sureties  justified,  nor  was  notice 
that  they  would  justify  ever  given.  The  court  held  that  the 
section  was  mandatory;  that  unless  the  original  sureties  or 
other  sureties  justified  within  five  days  after  the  exception 
taken,  upon  notice  to  the  adverse  party,  the  appeal  must  be 
regarded  as  if  no  such  undertaking  had  been  given,  the  appel- 
late court  in  such  a  oase  had  no  jurisdiction  of  the  action 
upon  the  appeal,  citing  Wood  ▼.  Superior  Court,  supra;  Mo- 
Cracken  v.  Superior  Court,  86  Cal.  74,  [24  Pac  845] ;  Moffat 
V.  Greenwdlt,  90  Cal.  868,  [27  Pac.  296].) 

For  the  reasons  stated  we  think  the  appeal  was  not  effectual 
for  any  purpose,  and  that  the  superior  court  acquired  no  juris- 
diction of  the  case. 

Counsel  for  the  petitioner  in  his  brief  has,  for  some  reason 
not  apparent  to  the  court,  seen  fit  to  indulge  in  a  flood  of 
abuse  directed  against  his  opponent.  Especially  is  this  court 
surprised  at  the  conduct  of  counsel  in  this  respect  inasmuch 
as  respondent's  counsel  presented  his  argument  with  cour- 
tei^,  dignity,  and  ability.  Such  a  brief  is  of  no  assistance 
to  this  court,  nor  in  our  opinion  should  its  files  be  marred  by 
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a  document  of  the  character  in  question.    It  is  therefore 
ordered  that  the  said  brief  of  petitioner  be  stricken  from  the 
files. 
For  the  reasons  heretofore  stated  the  writ  is  denied. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  December  23,  1915,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  January  20,  1916. 


[€!▼.  No.  1432.    Third  AppeHate  Dirtriet.— NoTember  27,  1015.> 

P.  J.  OHEILLT,  Respondent,  ▼.  ALL  PERSONS,  etc., 
Defendants;  JOSEPHINE  B.  HOPKINS  et  aL,  Appel- 
lants. 

Taxation— Invalid  Sal»— -Beimbubsimint  or  PusoHAsnr— Aicount  or 
Taxis  and  Costs. — A  purchaser  of  landi  at  a  delinqnent  tax  sale 
is  not  entitled,  upon  the  sale  being  declared  invalid,  to  have  paid 
to  him  bj  the  owner  the  excess  of  the  snm  paid  for  the  lands  over 
and  above  the  taxes,  interest,  penalties,  and  eosti  which  were  eharge- 
able  upon  the  lands  at  the  time  of  the  sale. 

Id. — Object  or  Sale. — The  primary  object  of  the  state  in  selling  the 
land  is  to  recover  the  taxes,  penalties,  costs,  ete.,  and  whoever  pajs 
more  than  the  amount  thereof  does  so  as  a  volunteeTi  and  at  the 
risk  of  the  proceedings  being  found  invalid, 

APPEAL  from  a  jndgment  of  the  Snperior  Coart  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing  a  new  trial.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Samuel  M.  Shortridge,  for  Appellants. 

Frank  J.  Hennesqy,  for  Respondent 

BURNETT,  J.— The  action  was  brought  under  the  Mc- 
Enemey  Act  to  establish  title  to  two  parcels  of  land*    Appel- 

tf  Oel.  App.— 4 
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lants  in  their  answer  denied  that  plaintiff  was  the  owner  or 
in  the  actual  possession  of  parcel  A  of  the  said  real  estate,  and 
averred  that  they  are  and  were  at  the  beginning  of  the  action, 
and  had  been  long  prior  thereto,  the  owners  of  said  parcel  in 
fee  simple  absolute  as  tenants  in  common  and  in  the  possession 
thereof,  and  prayed  that  plaintiff  take  nothing  as  to  said 
parcel,  but  they  did  not  ask  for  affirmative  relief.  No  ques- 
tion was  raised  as  to  plaintiff's  ownership  of  the  other  parcel, 
and  it  is  not  involved  in  this  appeal. 

At  the  trial  it  developed  that  plaintiff  daimed  said  parcel  A 
under  a  tax  title,  and  it  was  admitted  that  if  said  tax  title  was 
invalid,  then  appellants  were  the  owners  of  said  tract  as 
claimed  in  their  answer.  The  court  found  that  the  said  de- 
fendants were  at  the  time  of  the  said  tax  sale,  and  ever  since 
have  been,  the  owners  in  fee  simple  absolute  of  said  real  prop- 
erty, and,  further,  that  the  said  tax  sale  and  the  said  tax  deed 
executed  pursuant  to  said  sale  and  purporting  to  convey  said 
property  were  and  are  invalid.  These  findings  have  not  been 
questioned,  the  plaintiff  not  having  moved  for  a  new  trial  or 
appealed.  The  court  further  found,  however:  **That  the  said 
plaintiff  purchased  said  property  from  the  state  of  California 
at  a  tax  sale  held  on  the  seventh  day  of  February,  1912,  and 
paid  for  said  property  at  said  sale  the  sum  of  $740  in  gold 
coin  of  the  United  States  of  America,  and  that  said  plaintiff 
has  since  said  tax  sale  aforesaid,  expended  the  sum  of  $15.43 
in  the  payment  of  taxes  regularly  levied  upon  said  property,** 
and  the  court  thereupon  decreed  that  plaintiff  have  judgment 
against  said  defendants  for  the  sum  of  $740  and  interest,  the 
further  sum  of  $15.43,  and  that  said  judgment  be  a  lien  upon 
said  parcel  of  real  property,  and  that  said  defendants  be 
directed  to  pay  the  same  within  sixty  days,  and  in  the  event 
of  their  failure  so  to  do,  that  plaintiff  be  entitled  to  have 
a  writ  of  execution  to  enforce  the  same,  and  that  until  said 
payment  be  made,  the  judgment  in  favor  of  defendants  be 
of  no  force  and  effect. 

The  court  did  not  find  the  amount  of  the  taxes,  penalties, 
interest,  and  costs  which  were  chargeable  upon  said  lands  at 
the  time  of  the  said  tax  sale,  but  it  was  conceded  at  the  trial 
that  the  amount  of  the  same  was  $45.82. 

Appellants  appeal  from  the  portion  of  said  judgment  re- 
quiring of  them  the  pa3anent  of  the  said  purchase  price  of 
said  pared  of  land,  and  they  state  in  their  brief  that  ''The 
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substantial  dispute  between  respondent  and  appellants  is 
whether  plaintiff  is  entitled  to  the  excess  of  the  sum  bid  and 
paid  by  him  over  and  above  the  taxes,  interest,  penalties,  and 
costs  justly  chargeable  upon  the  lands  at  the  time  of  the 
invalid  tax  sale,  and  that  is  the  sole  question  presented  by 
thisappeaL'' 

That  question,  it  may  be  said,  has  been  settled  by  a  decision 
of  this  court,  a  petition  for  hearing  in  the  supreme  court  being 
denied,  and  it  is  sufScient  to  quote  the  following  from  Cardano 
V.  Kelsey,  28  Cal.  App.  9,  [151  Pac.  391] :  "We  do  not  think 
that  the  owner  should  be  required  to  pay  whatever  competi- 
tive bidders  may  choose  to  offer  for  the  land  in  addition  to 
what  the  law  makes  it  the  duty  of  the  owner  to  pay.  The 
primary  object  of  the  state  in  selling  the  land  is  to  recover 
the  taxes,  penalties,  costs,  etc.,  and  this  is  indicated  by  the  re- 
quirement of  the  law  that  the  land  must  be  sold  for  an  amount 
not  less  than  these  enumerated  charges.  Whoever  pays  more 
at  the  sale  does  so  as  a  volunteer,  and  at  the  risk  of  the  pro- 
ceedings being  found  invalid.  The  rule  contended  for  by 
appellants  would  relieve  the  purchaser  of  all  risk,  and  make 
it  possible  for  him  to  invest  his  money  safely  by  purchase  at 
tax  sales  at  seven  per  cent  interest,  regardless  of  any  infirmity 
in  his  title  and  regardless  of  the  amount  he  might  bid  for  the 
property.  This,  we  think,  would  crowd  the  rule  off  from 
equitable  foundations. ' ' 

The  only  remaining  question  is  whether,  upon  the  record 
as  presented  here,  this  court  can  direct  a  modification  of  the 
judgment  so  as  to  require  appellants  to  pay  to  plaintiff  only 
the  amount  chargeable  for  taxes,  penalties,  and  costs. 

Strictly  speaking,  no  such  issue  was  presented  by  the  plead- 
ings, each  of  the  parties  claiming  the  absolute  title.  The 
finding,  therefore,  as  to  the  $740  was  beyond  the  scope  of 
the  pleadings,  but  we  find  from  the  record  brought  up  that 
evidence  as  to  such  payment  and  also  as  to  the  amount  ao- 
tually  paid  for  taxes,  penalties,  and  costs  was  received  without 
objection,  and,  indeed,  there  is  no  controversy  as  to  said 
amounts.  Hence  it  could  properly  be  said  that  the  trial  was 
had  upon  the  theory  that  such  consideration  was  involved  in 
the  issues  submitted  for  decision^  and  neither  party  at  this 
time  could  justly  disclaim  it. 

There  is  no  finding,  though,  as  to  the  amount  paid  for 
taxes  prior  to  said  sale,  and  to  pursue  the  course  suggested 
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by  appellants  would  be  for  us  to  make  a  finding  for  the  trial 
court,  which,  of  course,  would  be  a  departure  from  a  well- 
established  rule.  It  is  probably  true  that  if  we  should  direct 
a  modification  as  requested  by  appellants,  it  would  be  without 
prejudice,  as  was  the  ease  in  Campbell  v.  Canty,  162  CaL  382, 
[123Pac.266]. 

However,  the  more  orderly  course,  we  think,  and  one  no 
more  burdensome,  would  be  to  direct  the  lower  court  to  make 
the  additional  finding  in  the  usual  manner.  Indeed,  appel- 
lants recognized  the  propriety  of  such  action  in  their  motion 
for  a  new  trial. 

It  is  therefore  ordered  that  the  judgment  be  vacated  and 
the  order  denying  the  motion  for  a  new  trial  be  reversed,  and 
the  cause  is  remanded  for  a  new  trial  as  to  one  issue  alone^ 
that  is,  the  amount  paid  by  respondent  for  taxes,  penalties, 
and  costs,  and  upon  the  determination  and  finding  of  said 
amount,  with  interest,  it  is  ordered  that  judgment  be  entered 
requiring  appellants  to  pay  said  amount,  and  that  upon  the 
payment  of  said  amount,  their  title  to  said  parcel  of  real  pro]H 
erty  be  established  and  quieted. 

Chipman^  P.  J.,  and  Hart,  J.,  oonenrred. 


[CiT.  No.  1382.    Third  Appellate  Diitriet.— NoTsmbw  S7,  1915.) 

MARTIN  JOHNSON,  Respondent,  ▼.  DIXON  FARMS  COM- 
PANT  (a  Corporation),  Appdlant. 

Sales— Personal  Pbopibtt— I>eiivbt  hot  Essxntiau— A  ''isle^  Is  a 
contract  by  which,  for  a  pecuniarj  eoniideration,  eaUed  a  price,  ona 
transfers  an  interest  in  property,  and  it  may  be  eonsnmmated  witli- 
OQt  a  delivery  of  the  property  to  the  yendee. 

Id, — Delivery  of  Possession — ^Ruls  of  Evidkncb. — ^The  rale  requiring 
the  posseaaiini  of  personal  property  to  be  delivered  to  the  Tendea  to 
render  the  sale  valid  as  against  the  ereditors  of  the  Tender  is  one 
of  evidence  only,  and  in  no  way  enters  into  the  eontiaet  of  sale 
as  an  element  thereof,  so  far  as  the  parties  thereto  are  themselTW 
concerned. 

Id. — Action  foe  Purchase  Price  of  Hat— Plxadoto — OicissiOM  to  Air 
LEGE  Delivery — Sufficiency  of  Ck>MPLAiNT. — ^A  complaint  in  an  a» 
tion  to  recover  the  purchase  price  of  oertaia  haj  which  alleges  that 


Digitized  byLjOOQlC 


Nov.  1915.]       Johnson  v.  Dixon  Fasms  Co.  53 

the  plaintiff  on  or  about  a  designated  date  ''sold'*  to  the  defendant 
•neh  property,  that  the  latter  promised  to  paj  for  the  same,  and  that 
it  had  defaulted  in  its  promise,  states  a  eause  of  aetion,  and  no  aver- 
ment of  deliyery  is  essentiaL 
Id.^Ambni>mxmt  ov  CtoicpLAiKT— Showing  ow  Dilivibt— Nokbuvks 
ow  Copt— Lack  ow  Pbejudicb. — An  order  made  daring  the  trial 
permitting  the  plaintiff  to  amend  his  complaint  1^  adding  words 
thereto  showing  a  deliverj  of  the  hay,  and  the  failure  of  the  plaintiff 
to  serve  a  copy  of  such  amendment  upon  the  defendant,  which  was 
not  represcDted  at  the  trial  and  which  merely  filed  an  unverified 
answer  to  the  verified  complaint,  is  not  a  sufficient  ground  of  re* 
Torsal,  in  view  of  the  amendment  of  section  4M  of  article  VI  of  the 
constitution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Solano 
County.    A.  J.  Buckles,  Judge. 

The  facte  are  stated  in  the  opinion  of  the  court. 

T.  T.  C.  Gregory,  Thomas  A.  Allen,  and  Dan  Hadsell,  for 
Appellant 

W.  U.  Goodman,  for  Respondent. 

HART,  J. — This  is  an  appeal  by  the  defendant  from  the 
judgment  on  the  judgment-roll  alone. 

By  the  filing  of  a  verified  complaint,  the  plaintiff  brought 
the  action  to  recover  from  the  defendant  judgment  for  the 
sum  of  $609,  alleged  to  be  due  the  former  from  the  latter  by 
reason  of  a  transaction  which  is  stated  in  the  complaint  as  it 
was  originally  filed  as  follows: 

''That  on  or  about  the  1st  day  of  December,  1913,  plaintiff 
sold  to  said  defendant  fifty-three  tons  of  hay  at  twelve  dollars 
per  ton,  amounting  to  six  hundred  and  nine  dollars ;  that  said 
defendant  promised  to  pay  said  plaintiff  the  said  amount  as 
follows :  One-half  thereof  to  be  paid  on  the  1st  day  of  January, 
1914,  and  one-half  on  the  last  day  of  January,  1914. '^ 

It  is  then  alleged  that  the  defendant  ''failed  and  neglected 
to  pay  said  amount  at  said  times,  and  that  the  said  amount, 
and  the  whole  thereof,  still  remains  due,  owing,  and  unpaid." 

The  defendant  demurred  to  the  complaint  on  both  general 
and  special  grounds.  The  special  grounds  of  demurrer  are 
that  the  complaint  is  uncertain,  ambiguous,  and  unintelligible 
because  it  does  not  appear  therein,  nor  can  it  be  told  there- 
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from,  whether  the  defendant  was  required  to  pay  for  the  hay 
before  or  after  delivery,  or  whether  the  hay  has  been  deliv- 
ered to  the  defendant,  etc 

The  demurrer  was  overruled,  and  thereafter,  in  due  time, 
the  defendant  filed  an  unverified  answer  or  a  general  denial  to 
the  complaint. 

The  judgment  recites  that  the  defendant  was  not  repre- 
sented at  the  trial,  but  it  is  stipulated  that,  during  the  course 
of  the  trial  (evidence  having  been  taken),  the  plaintiff  was 
permitted  by  the  court  to  add  to  the  charging  part  of  the  com- 
plaint, above  quoted,  the  words,  "and  delivered,*'  inserting 
said  words  therein  immediately  after  and  following  the  word, 
''sold."  By  the  addition  so  made,  the  complaint  was  made  to 
read:  ''That  on  or  about  the  1st  day  of  December,  1913,  the 
plaintiff  sold  and  delivered  to  said  defendant"  the  hay,  etc. 

A  copy  of  the  complaint  as  so  altered  or  of  the  language 
added  thereto  as  indicated  was  not  served  on  the  defendant 
or  its  counsel. 

The  position  of  the  defendant  is  that  the  action  was  in- 
tended as  one  for  goods  sold  and  delivered,  but  that  the  com- 
plaint failed  to  state  such  a  cause  of  action  because  it  omitted 
to  allege  that  the  goods  alleged  to  have  been  sold  had  been 
delivered,  and  that,  therefore,  the  demurrer  should  have  been 
sustained.  It  is  further  contended  that  the  alteration  made 
in  the  complaint  at  the  trial  by  inserting  therein  the  words, 
"and  delivered,"  so  that  a  cause  of  action  for  goods  sold  and 
delivered  was  stated,  constituted  an  amendment  of  that  plead- 
ing, and  that,  therefore,  it  was,  under  the  terms  of  section  432 
of  the  Code  of  Civil  Procedure,  entitled  to  be  served  with  a 
copy  of  such  amendment  or  the  complaint  as  amended,  thus 
giving  it  the  opportunity  to  which  it  is  entitled  by  virtue  of 
said  section  to  exercise  its  right  to  answer  or  demur  to  the 
amendment  or  the  complaint  as  amended  within  the  ten  days 
allowed  thereby. 

We  can  see  no  reason  for  doubting  that  the  complainti  ill 
its  original  draft,  stated  a  cause  of  action  on  a  contract  of 
sale. 

A  "sale"  is  defined  by  our  code  to  be  "a  contract  by  which, 
for  a  pecuniary  consideration,  called  a  price,  one  transfers  to 
another  an  interest  in  property."  (Civ.  Code,  sec.  1721;  35 
Cyc.  25.)  In  other  words,  a  sale  is  a  transfer  of  the  title  to  a 
thing  from  one  to  another  for  a  consideration.    Thus  it  is  plain 
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that  a  contract  of  sale  and  the  title  to  personal  property  there* 
by  transferred  may  be  consummated  without  a  delivery  of  the 
property  to  the  vendee,  the  rule  requiring  the  possession  of 
such  property  to  be  delivered  to  the  vendee  to  render  the  sale 
valid  as  against  the  creditors  of  the  vendors  being  one  of 
evidence  only,  and  in  no  way  enters  into  the  contract  of  sale 
as  an  element  thereof,  so  far  as  the  parties  thereto  are  them- 
selves concerned.  It  is  hence  very  clear  that  the  complaint, 
in  its  original  draft,  having  alleged  that  the  plaintiff  sold  the 
hay  to  the  defendant,  that  the  latter  promised  to  pay  for  the 
same  in  two  installments  on  specified  dates,  and  that  it  de- 
faulted in  its  promise  so  to  pay,  at  the  least  stated  a  cause  of 
action  on  the  contract  of  sale  so  pleaded,  and  that,  therefore, 
the  demurrer  was  properly  overruled. 

The  complaint  having  been  verified,  it  was  necessary  for  the 
defendant,  to  have  stated  a  defense  to  the  cause  of  action  set 
up  in  the  complaint,  to  have  filed  a  verified  answer.  (Code 
Civ.  Proc,  sec.  446.)  This  it  failed  to  do,  having,  as  seen, 
merely  filed  an  unverified  answer,  and  the  ''answer''  so  filed 
constituted  no  defense  to  the  cause  of  action  pleaded  by  the 
plaintiff.  The  plaintiff  was,  therefore,  entitled  to  have  the 
answer  stricken  out  on  motion  and  a  judgment  by  default 
thereupon  entered,  or,  in  the  absence  of  an  order  striking  the 
answer  out,  to  a  "judgment  for  want  of  an  answer."  (Jfc- 
CuUough  V.  Clark,  41  Cal.  298;  Hemme  v.  Hays,  55  Cal.  337; 
Hearst  v.  Hart,  128  Cal.  327,  328,  [60  Pac.  846].)  Thus  it 
is  to  be  observed  that  the  plaintiff,  under  his  complaint  as  it 
was  originally  filed,  was  entitled  to  and  properly  awarded 
judgment  for  the  sum  for  which  he  sued,  and  that  by  the 
alleged  amendment  of  his  complaint  as  indicated  he  could 
have  obtained  judgment  for  neither  more  nor  less,  nor,  indeed, 
have  obtained  any  different  relief  from  that  originally  prayed 
for,  and  which  he  finally  received.  In  other  words,  he  was 
admittedly  entitled  to  judgment  for  the  amount  sued  for  on 
the  contract  of  sde,  whether  the  goods  were  or  were  not  deliv- 
ered. We  cannot,  therefore,  perceive  wherein  the  defendant 
could  derive  any  benefit  from  a  decision  returning  the  cause 
to  the  court  below  for  further  proceedings,  assuming  that  the 
alteration  of  the  complaint  in  the  respect  shown  may  truly 
be  said  to  have  resulted  in  changing  the  cause  of  action,  or 
amounted  to  an  amendment  of  the  pleading  in  a  material  par- 
ticular.   Indeed,  we  are  of  the  opinion  that,  in  view  of  the 
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peculiar  state  of  the  record  in  this  cause,  the  appeal  here 
should  be  considered  and  decided  under  the  light  and  accord- 
ing to  the  spirit  and  intent  of  the  recent  amendment  of  section 
4V^  of  article  VI  of  the  constitution,  for  we  cannot  say  that 
the  order  allowing  the  purported  amendment  of  the  complaint 
has  resulted  in  a  miscarriage  of  justice. 

But  we  may,  we  think,  safely  take  another  view  of  the 
question  presented. 

While  it  would,  of  course,  always  be  the  better  practice  and 
responsive  to  the  rules  of  good  pleading,  in  an  action  for  goods 
sold  and  delivered,  to  specifically  and  directly  allege  the  fact 
of  delivery  as  well  as  the  fact  of  sale,  we  cannot  bring  our- 
selves to  the  belief  that  the  fact  of  delivery  is  not  necessarily 
implied  from  the  averment  that  the  hay  was  sold  to  the  de- 
fendant, and,  therefore,  we  think  the  complaint  in  this  case, 
as  it  was  originally  drafted  and  filed,  sufficiently  stated  a 
cause  of  action  for  goods  sold  and  delivered. 

A  word  or  a  phrase  should  be  interpreted  according  to  the 
connection  in  which  it  is  used  and  the  general  purpose  for 
which  it  is  employed  in  particular  instances.  While  in  a  con- 
tract of  sale  the  phrase,  ''goods  sold,''  might  not  necessarily 
imply  that  the  goods  had  been  delivered,  it  seems  to  us  that 
delivery  would  necessarily  be  implied  therefrom  where  the 
phrase  is  used  in  a  pleading  in  an  action  to  recover  the  price 
for  which  the  goods  were  sold.  As  used  in  common  parlance, 
the  phrase^  ''goods  sold,*'  would  be  understood  as  goods  sold 
and  delivered  to  the  buyer.  And  it  is  difficult  to  conceive  a 
statement  in  a  pleading,  in  an  action  to  recover  the  price  or 
consideration,  that  goods  had  been  sold  without,  at  the  same 
time  and  as  a  part  of  the  same  concrete  thought,  conceiving 
the  fact  of  the  delivery  of  the  possession  of  the  chattel  to  the 
vendee,  in  whom  the  title  thereto  had  been  vested  eo  instwnti 
upon  the  consummation  of  the  sale.  So,  we  are  of  the  opinion 
that  the  allegation  in  the  complaint  that  the  plaintiff  sold  the 
hay  to  the  defendant  necessarily  carried  with  it  the  implica- 
tion that  he  delivered  it  to  the  defendant,  and  that  tliis  is 
sufficient  as  agaiust  the  attack  against  the  complaint  upon  any 
of  the  grounds  set  out  in  the  demurrer.  From  this  it  would 
follow  that  the  insertion  of  the  words,  "and  delivered,"  in  the 
complaint  as  above  explained  was  unnecessary,  and  did  not 
have  the  effect  of  adding  anything  to  the  complaint  or  chan- 
ging the  cause  of  action  already  pleaded. 
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Most  assuredly,  aa  counsel  for  the  defendant  maintain, 
under  tlie  old  common-law  system  of  pleading,  as  we  find  it 
expounded  by  Mr.  Chitty  and  Mr.  Stephens  and  other  eminent 
juristic  writers,  the  construction  to  which  we  feel  justified  in 
subjecting  the  complaint  here  would  not  be  permissible. 
Under  the  common  law,  there  were  two  different  actions  grow- 
ing out  of  the  sale  of  personal  property,  to  wit:  1.  An  action 
for  goods  bargained  and  sold,  where  the  goods  had  been  sold 
but  not  delivered,  and  there  had  been  a  complete  sale  and  the 
property  in  the  commodity  sold  had  become  vested  in  the 
defendant,  there  having  been  an  actual  acceptance  of  the  same 
by  him;  2.  An  action  for  goods  sold  and  delivered,  in  which 
case  it  wajs  requisite  to  directly  allege  the  delivery  as  well 
as  the  sale  of  the  article.  That  system  of  pleading  and  pro- 
cedure, however,  required  a  literal  observance  of  its  rules,  and 
the  slightest  technical  departure  therefrom,  either  as  to  the 
form  of  the  action  or  the  pleading  of  the  facts  essential  to  the 
statement  of  a  cause  of  action  in  a  particular  form,  would 
leave  the  party  without  a  standing  in  court.  Form  was,  in 
other  words,  held  paramount  to  substance  under  that  system 
of  pleading,  procedure,  and  practice — so  much  so,  indeed,  that 
that  notion  finally  became  responsible  for  the  development  of 
the  more  liberal  ideas  which  directly  forced  the  invention  of 
the  more  elastic  legal  actions  of  case  and  assvmpsit,  and, 
indeed,  the  body  of  equitable  remedies  which  now  adorn  the 
jurisprudence  of  all  civilized  countries. 

But,  under  the  reformed  procedure,  substance  is  no  longer 
subordinated  to  form,  and,  under  that  system  (in  this  state), 
there  is  but  one  form  of  civil  actions  for  the  enforcement  or 
protection  of  private  rights  and  the  redress  or  prevention  of 
private  wrongs.  (Code  Civ.  Proc.,  sec.  307.)  And,  as  to 
the  viewpoint  from  whicb  pleadings  shall  be  considered,  the 
rule  is  that,  in  their  construction,  for  the  purpose  of  deter- 
mining their  effect,  their  allegations  must  be  liberally  con- 
strued, with  a  view  to  substantial  justice.  (Code  Civ.  Proc, 
sec.  452.)  Therefore,  where,  under  the  old  common-law 
system,  a  pleading  would  crumble  under  the  weight  of  a  de- 
murrer, under  the  advanced  or  reform  system,  which  con- 
cerns itself  more  with  substance,  the  same  pleading  might 
reasonably  and  justly  be  held  sufficient  to  state  a  cause  of 
action  for  the  particular  relief  prayed  for.  So,  measuring  the 
scope  of  the  complaint  in  this  action  by  our  own  rules  of 
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pleading,  we  do  not  hesitate  to  say,  as  we  have  already  de- 
clared, that  from  the  averment  that  the  plaintiff  sold  the  hay 
to  the  defendant,  the  fact  of  delivery  is  implied,  and  this, 
while  not  the  strictly  proper  manner  of  stating  a  case  for 
goods  sold  and  delivered,  is  nevertheless  sufficient. 
The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  oourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  26,  1916,  and  the  following 
opinion  then  rendered  thereon : 

ANQELLOTTI,  C,  J.— The  application  for  a  hearing  of 
this  cause  in  this  court,  after  decision  by  the  district  court  of 
appeal  of  the  third  district,  is  denied. 

In  denying  such  application  we  deem  it  proper  to  say  that 
the  appeal  was  properly  disposed  of  by  the  district  court  of 
appeal  on  the  first  ground  stated  in  the  opinion.  What  was 
said  in  support  of  a  second  ground  for  affirmance,  commen- 
cing with  **But  we  may,  we  think,  safely  take  another  view 
of  the  question  presented,"  is  not  at  all  essential  to  the  main- 
tenance of  the  judgment  of  the  district  court  of  appeal,  and 
while  Dot  intimating  any  view  as  to  the  correctness  thereof, 
we  do  not  desire  to  be  understood  by  our  denial  of  the  applica- 
tion as  approving  the  same.  The  appeal  in  this  case  was 
manifestly  destitute  of  merit,  and  the  district  court  of  appeal 
would  have  been  well  warranted  in  penalizing  appellant  by 
the  imposition  of  damages  for  a  frivolous  appeal,  taken  purely 
for  delay,  as  asked  by  respondent's  counsel  in  his  brief. 

Henshaw,  J.,  Lawlor,  J.,  and  Melvin,  J.,  ooncurred. 
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[CSt.  No.  1413.    Tliird  Appellate  Distriet.— November  29,  1915.] 

Cr.  R.  TERRY,  Appellant,    v.  RIVERGARDEN    FARMS 
COMPANY   (a  Corporation),  et  al.,  Respondents. 

Plilgb  of  Tsial — Bbscission  ov  Oontsact  or  Sals  ow  Beal  PROPXETr— 
Feaui>— BioovEBT  ow  MoNXT  Paid«— An  action  to  rescind  a  contract 
for  the  sale  of  real  property  and  to  recover  the  monej  paid  there- 
under on  the  ground  of  fraud  is  not  an  action  for  Mine  determination 
of  some  right  or  interest  in  real  estate  within  the  meaning  of  section 
892  of  the  Code  of  Civil  Procedure,  and  is  properlj  transferred  to 
the  eountj  of  the  residence  of  the  defendant  upon  motion  therefor 
duly  made. 

Id. — ^Nature  ow  AcnoK — Belixt  upon  Defaxti/t. — ^The  nature  of  an 
action  is  to  be  determined  from  the  allegations  of  the  complaint 
and  the  character  of  the  judgment  which  might  be  rendered  upon 
default. 

Id. — JoiNDEB  OP  Real  and  Personal  Action — ^Venus. — ^When  a  real  and 
personal  action  are  joined,  the  case  may  be  transferred  to  the  resi- 
dence of  the  defendant. 

Id. — Action  to  Besgind  Ck)NTBACT  op  Salb— Monet  Judgment  Against 
Ck)DEPENDANT — Yenue. — ^Au  actiou  to  rescind  a  contract  of  sale  of 
real  estate  and  to  recover  the  money  paid  thereunder  brought  against 
two  defendants,  one  of  whom  was  not  a  party  to  the  contract  and 
only  liable  to  a  money  judgment,  is  proper^  transferred  to  the 
county  of  the  residence  of  such  defendant 

APPEAL  from  an  order  of  the  Superior  Court  of  Yolo 
County  changing  the  place  of  trial  <^  an  action.  W.  A. 
Anderson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  G.  Bailey,  for  Appellant 

Arthur  C,  Huston,  and  Harry  L.  Huston,  for  Respondents. 

BURNETT,  J.— This  appeal  is  from  an  order  of  the 
superior  court  of  Yolo  County  granting  a  motion  for  a  change 
of  venue  to  the  city  and  county  of  San  Francisco.  Appel- 
lant's attack  upon  the  order  is  based  upon  the  assumption 
that  the  action  is  for  the  determination  of  some  right  or  inter- 
est in  real  estate  within  the  meaning  of  section  392  of  the 
Code  of  Civil  Procedure. 
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Manifestly,  the  nature  of  the  case  is  determined  from  the 
allegations  of  the  complaint  and  the  character  of  the  judgment 
which  might  be  rendered  upon  default.  {McFarland  ▼. 
Martin,  144  Cal.  771,  [78  Pac.  239].) 

It  appears  from  the  complaint  that  the  action  is  one  of 
rescission  based  upon  the  ground  of  fraud.  Attached  to  the 
complaint  is  a  copy  of  a  contract  entered  into  between  the 
defendant  Bivergarden  Farms  Company  and  the  plaintiff 
Terry.  It  seems  that  Stine  &  Kendrick,  the  other  defendant, 
executed  the  said  contract  aa  attorney  in  fact  for  their  eo- 
def endant.  The  contract  is  in  the  usual  form  for  the  sale 
and  purchase  of  real  estate. 

The  complaint  sets  forth  that  certain  false  and  fraudulent 
representations  as  to  the  character  and  condition  of  the  land 
were  made  by  the  defendants,  and  it  concludes  with  this 
prayer:  ''That  the  said  contract  of  sale,  between  plaintiff  and 
defendants  for  the  purchase  and  sale  of  said  farms  Nos.  603 
and  604  aforesaid,  be  canceled  and  declared  to  be  not  binding 
on  this  plaintiff;  that  it  be  adjudged  that  defendants  repay 
plaintiff  the  sum  of  $2,172.12  cash  gold  coin  of  the  United 
States  with  interest  thereon  from  the  said  month  of  November, 
1913,  at  the  legal  rate;  that  plaintiff  have  his  costs  herein 
accrued  and  for  such  other  relief  as  may  be  proper  and  equi- 
table in  this  cause." 

As  18  apparent,  the  specific  relief  prayed  for  is  the  can- 
cellation of  the  contract  and  a  money  judgment  against  the 
defendants.  It  is  equally  apparent  that  the  main  relief  is 
the  recovery  of  the  sum  of  $2,171.12  in  money,  the  cancella- 
tion of  the  contract  being  merely  incidental  to  that  consid- 
eration. No  lien  is  claimed  upon  any  property,  nor  is  any 
right  or  interest  in  real  property  sought  to  be  adjudicated. 
Manifestly,  the  judgment  will  not  in  any  way  affect  the  title 
to  real  property.  To  constitute  a  real  action  it  must,  of 
course,  appear  that  title  or  interest  in  real  property  is  in- 
volved. {Clark  V.  Brawn,  83  Cal.  184,  [23  Pac.  289] ;  Ham^ 
mond  V.  Ocean  Shore  Development  Co,,  22  Cal.  App.  167,  [133 
Pac.  978] .}  Moreover,  if  we  should  admit  that  the  action  does 
concern  real  property  in  the  sense  of  said  section  392  of  the 
Code  of  Civil  Procedure,  it  is  entirely  clear  that  to  the  extent 
at  least  of  said  money  judgment  demanded  it  is  a  personal 
action,  and  when  a  real  and  personal  action  are  joined,  the 
case  may  be  transferred  to  the  residence  of  the  defendant. 
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{Smith  Y.  Smith,  88  Cal.  572,  [26  Pac.  856] ;  Warner  v. 
Warner,  100  Cal.  11,  [34  Pac.  523] ;  Donohoe  v.  Rogers,  168 
Cal.  700,  [144  Pac.  958].)  In  the  last  of  these  it  is  said: 
"The  language  that  we  have  quoted  from  section  392  of  the 
Code  of  Civil  Procedure  is  very  broad,  and  there  can  be  no 
question  as  to  its  including  an  action  to  declare  a  trust  in 
real  estate,  where  land  is  the  exclusive  subject  matter  of  the 
litigation.  (See  Booker  v.  Aitken,  140  Cal.  471,  [74  Pac 
11] ;  McFarland  v.  Martin,  144  Cal.  771  [78  Pac.  239].)  The 
cases  cited  by  defendants  in  this  regard  are  all  cases  in  which 
real  and  personal  actions  were  joined,  and  it  is  well  settled 
that  a  plaintiff  cannot  deprive  a  defendant  of  his  right  to  a 
trial  of  a  personal  action  in  the  county  of  his  residence,  by 
uniting  in  his  complaint  a  cause  of  action  for  the  recovery  of 
or  determination  of  an  interest  in  real  property." 

The  cases  cited  by  appellant  are  easily  distinguished,  as  is 
made  apparent  by  a  brief  recital  of  the  important  facts 
therein. 

Sloss  V.  De  Toro,  77  Cal.  129,  [19  Pac  233],  was  an  action 
in  which  a  decree  revesting  the  title  was  sought.  The  can- 
cellation of  a  fraudulent  sale  was  demanded  and  the  rein- 
vestment of  the  title  to  the  land  in  plaintiff. 

In  Franklin  v.  Button,  79  Cal.  605,  [21  Pac.  964],  the  plain- 
tiff  prayed  for  a  reformation  of  a  written  contract  of  sale, 
and  it  was  decided  that  the  action  was  ''for  the  determina- 
tion of  a  right  or  interest  in  real  estate.*'  There  is  a  pal- 
pable difference  between  an  action  to  reform  a  contract  of 
sale  of  real  estate  and  thus  continue  it  in  operation  as  a  claim 
against  the  property,  and  where  such  relief  is  the  only  judg- 
ment sought,  and  an  action  like  this  to  rescind  such  contract 
and  to  recover  back  the  consideration  paid. 

In  Herd  v.  Tuoh/y,  133  Cal.  55,  [65  Pac  139],  it  was  not 
decided  whether  the  action  was  a  reid  action,  it  being  declared 
by  the  supreme  court:  ''An  action  to  set  aside  a  deficiency 
judgment  improperly  rendered  in  another  county  in  a  fore- 
closure suit  upon  ex  parte  application,  after  the  right  thereto 
had  been  lost  by  the  decree,  is  within  the  equity  jurisdiction 
of  the  superior  court  of  the  county  in  which  the  improper 
deficiency  judgment  was  levied  upon  the  land  of  the  plain- 
tiff. If  such  action  is  a  real  action,  under  section  392  of  the 
Code  of  Civil  Procedure,  it  is  brought  in  the  proper  county, 
and  if  not,  the  jurisdiction  of  the  court  is  not  affected  by  the 
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right  of  the  defendant  to  change  the  place  of  trial,  and  if 
he  fails  to  demand  the  transfer,  he  waives  objection  to  the 
venue." 

The  local  nature  of  the  action  of  Orocers*  etc.  Union  v. 
Kern  etc.  Co.,  150  Cal.  466,  [89  Pac.  120],  is  clearly  set  forth 
in  this  quotation:  ''An  action  by  a  purchaser  for  a  specific 
performance  of  a  contract  for  the  sale  of  land,  and  to  compel 
a  conveyance  under  an  allegation  that  the  purchase  price  has 
been  paid,  pursuant  to  agreement,  from  the  proceeds  of  sales 
of  fruits  and  lands  made  by  defendant,  for  which  proceeds 
an  accounting  is  sought,  with  judgment  for  a  surplus  alleged, 
is  in  its  nature  an  action  to  determine  a  right  or  interest  in 
real  property  under  subdivision  1  of  section  392  of  the  Code 
of  Civil  Procedure,  which,  wherever  commenced,  must  be 
tried,  upon  demand  by  the  defendant,  in  the  county  where 
the  land  is  situated.  The  accounting  of  profits  to  determine 
payment  of  the  purchase  money  and  to  obtain  judgment  for 
any  surplus  is  merely  incidental  to  the  real  cause  of  action 
and  relief  sought,  and  does  not  change  the  nature  of  the 
action." 

Hannah  v.  Canty,  1  Cal.  App.  225,  [81  Pac.  1035],  had  for 
''its  sole  object  to  establish  and  enforce  a  trust  in  land,*'  and, 
of  course,  was  a  local  action. 

RobxTison  V.  WUliams,  12  Cal.  App.  515,  [107  Pac.  705], 
was  "an  action  to  cancel  a  contract  of  purchase  for  nonpay- 
ment as  provided,  and  to  declare  the  payments  made  to  belong 
to  the  plaintiff,  and  to  have  it  determined  that  defendant 
has  no  right,  title,  or  interest  in  and  to  any  of  the  lands  and 
premises  described  in  the  contract,  and  that  plaintiff  is  the 
owner  and  entitled  to  the  possession  thereof,"  and  was  there- 
fore correctly  held  to  involve  the  determination  of  a  right 
or  interest  in  real  property, 

Bartley  v.  Fraser,  16  Cal.  App.  560,  [117  Pac.  683],  did 
not  call  for  a  determination  of  the  question  whether  the  action 
was  local  or  personal,  since,  as  the  court  said,  "in  either 
event  it  was  properly  transferred  to  Mariposa  county  for 
trial." 

There  is  this  further  to  be  said  that,  as  far  as  the  action 
against  Stine  &  Eendrick  is  concerned,  it  is  clearly  one  for  a 
money  judgment  in  consequence  of  fraudulent  representa- 
tions   They  were  not  a  party  to  the  contract  of  sale,  and  the 


Digitized  byLjOOQlC 


Nov.  1915.]  Bagan  v.  Bagan. 


action  against  them  is  not  remotely  connected  with  any  in- 
terest in  real  property. 

Assuming,  then,  for  the  sake  of  argument,  that  the  action 
against  the  other  defendant  involves  an  interest  in  real  estate, 
the  plaintiff  cannot  thereby  deprive  Stine  &  Kendrick  of  their 
right  to  a  trial  of  a  personal  action  in  the  county  of  their 
residence.  {Oriffin  &  8.  Co.  v.  Magnolia  &  E.  F.  C.  Co.,  107 
Cal.  378,  [40  Pae.  495].)  And  the  fact  is  that  the  change  of 
the  place  of  trial  was  made  upon  the  motion  of  said  Stine 
&  Kendrick  and  to  the  place  of  their  residence. 

For  additional  authority  we  may  cite  Samuel  y.  AUen^  98 
Cal.  406,  [33  Pac.  273] ;  OaUup  et  oZ.  v.  Sacramento  &  San 
Joaquin  Drainage  Dist,  171  Cal.  71,  [151  Pac.  1142]; 
Anaheim  0.  F.  HaU  Assn.  y.  MitckeU,  6  Cal.  App.  431,  [92 
Pac.  331], 

We  think  the  order  was  correctly  made,  and  it  is  therefore 
affirmed. 


Chipman,  P.  J.,  and  Hart^  J.,  concuired* 


[CW.  No.  1422.    Third  Appellate  Distriet.— November  29,  1915.] 

C.  E.  BAQAN,   AppeUant,  t.   CHASE   8.  BAOAN, 
Respondent. 

Deed-— BsLiTZ&Y  to  Thibd  Pasty— Yestino  of  Titlb — ^Ebsential8.— ' 
It  is  absolutely  essential  to  the  validitj  and  effectiveness  of  a  deed 
in  escrow  that  it  be  delivered  to  a  third  person  for  the  grantee  be- 
yond any  power  in  the  grantor  to  recall  or  revoke  it. 

!]>.— QniBTiNO  TrrLE— Deuvsby  of  Deb]>— I^ndino  Suppobtid  by  Evx- 
DEKCB. — In  this  action  to  qniet  title,  wherein  the  real  question  at 
issue  was  whether  or  not  the  deed  under  which  the  defendant  claimed 
title  was  ever  in  fact  delivered  by  plaintiff's  intestate,  it  is  held 
that  the  evidence  is  sufficient  to  support  the  finding  that  the  grantor, 
about  three  weeks  before  his  death,  delivered  the  deed  to  the  gran- 
tee with  the  intention  that  the  title  should  vest  absolutely  in  the 
latter,  regardless  of  whatever  doubt  may  be  entertained  as  to  the 
sufikieney  of  the  first  manual  tradition  af  the  deed  to  constitute  a 
l^gal  delivery. 


Digitized  byLjOOQlC 


64  Bagan  v.  Bagan.  [29  Cal.  App. 

I0« — OOMMUNITT  PBOPKBTT— OONVSTANCS  BT  HUSBAN1>— YALUABUB  OON* 

8I0EBATI0N — CONSENT  ov  WiFl  NoT  Nkgxssaby. — ^The  hasband  hai 
the  right  to  make  a  eonveyanee  of  the  eomnmiiitj  property  without 
the  eonBent  of  hia  wife,  where  it  (a  made  upon  a  Talnable  and  ada* 
qaate  eonsideration. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kings 
County,  and  order  denying  a  new  trial  W.  B.  Wallace, 
Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  Scott  Jacobs,  for  Appellant. 

John  G.  Covert,  for  Bespondent 

BUBNETT,  J.— Plaintiff  is  the  son  and  defendant  a  brother 
of  one  C.  E.  Bagan.  Shortly  after  the  birth  of  plaintiff  his 
mother  obtained  a  divorce  from  his  father  and  the  latter 
remarried  in  the  year  1877.  The  father  had  no  children  by 
his  second  marriage,  and  he  died  intestatCi  on  May  27,  1910, 
in  the  county  of  Kings,  this  state,  leaving  as  his  only  heirs 
his  widow,  Mary  E.  Bagan,  and  plaintiff. 

The  complaint  alleges  that  C.  K.  Bagan  and  his  wife,  after 
the  year  1891,  and  prior  to  the  21st  of  November,  1906,  ac- 
quired certain  community  property,  including  the  land  in 
controversy  in  this  action,  consisting  of  eighty  acres  of  the 
value  of  eight  thousand  dollars ;  that,  on  the  twenty-first  day 
of  November,  1906,  C.  K.  Bagan  signed  an  instrument  pur- 
porting to  be  a  deed  conveying  to  the  defendant  said  eighty 
acres  of  land.  It  is  alleged,  on  information  and  belief,  that 
said  deed  was  never  delivered;  that  there  was  no  considera- 
tion for  it,  that  it  was  in  the  nature  of  a  gift,  and  was  signed 
without  the  consent  of  the  wife  of  said  C.  K.  Bagan  and  with 
the  intention  on  his  part  to  defraud  his  wife  and  his  son  of 
their  rights  in  the  property.  The  complaint  further  alleged 
that  plaintiff  has  been  the  owner  of  an  undivided  one-half 
interest  in  this  real  property  since  said  twenty-seventh  day 
of  May,  1910.  The  prayer  was  for  a  decree  quieting  plain- 
tiff's said  title  and  canceling  said  pretended  deed.  The  an- 
swer put  in  issue  the  material  allegations  of  the  complaint, 
and  the  findings  and  judgment  were  in  favor  of  defendant 

In  his  reply  brief  appellant  declares:  "It  will  be  noticed 
from  an  inspection  of   these   specifications  (in  the  bill  of 
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exceptions)  that  the  real  question  at  issue  was  whether  or  not 
the  deed  under  which  defendant  claims  title  was  ever  in  fact 
delivered  by  plaintiff's  intestate,  C.  E.  Bagan.  Plaintiff  also 
specifies  certain  errors  of  law  occurring  at  the  trial  and  ex- 
cepted to  by  him,  consisting  largely  of  rulings  of  the  court 
in  the  admission  of  testimony.'' 

As  to  the  sufficiency  of  the  evidence  to  support  the  finding 
of  delivery,  we  can  perceive  no  possible  doubt.  The  law  is, 
of  course,  as  quoted  by  appellant  from  Hayden  v.  Collins,  1 
Cal.  App.  263,  [81  Pac.  1120] :  *'But  it  is  absolutely  essential 
to  the  validity  and  effectiveness  of  a  deed  in  escrow,  that  it 
be  delivered  to  a  third  person  for  the  grantee  beyond  any 
power  in  the  grantor  to  recall  or  revoke  it.  The  grantor  must 
clearly  and  unequivocally  evidence  an  intent  and  purpose  to 
part  with  the  possession  and  control  of  the  deed  for  all  time. 
In  short,  the  delivery  and  transfer  must  be  irrevocable." 
The  question  of  escrow,  however,  need  not  be  considered,  as 
there  is  a  sufficient  showing  to  support  the  finding  that  "said 
deed  was  thereafter,  to  wit,  on  or  about  the  25th  or  26th  of 
April,  1910,  duly  and  regularly  delivered  by  said  C.  K.  Bagan 
to  said  defendant  Chase  S.  Bagan  at  the  home  of  said  Chase 
S.  Bagan." 

Witness  Charles  Tomer  testified:  ''I  visited  C.  K.  Bagan 
frequently  during  his  illness  and  talked  with  him  about  vari^ 
ous  matters.  I  remember  a  conversation  with  him  about  two 
weeks  before  his  death ;  I  remember  the  substance  of  what  was 
said  at  that  time  about  a  deed  to  Chase  S.  Bagan  of  that  land 
Mrs.  Chase  Bagan  wajs  present.  I  can  state  the  substance 
of  the  conversation.  He  said  he  had  sold  Chase  Bagan  that 
place;  and  he  had  paid  for  it  and  he  had  given  him  a  deed.'' 

Defendant  testified:  ''I  bought  the  ranch  and  was  to  pay 
for  it  yearly.  The  agreement  was  oral.  C.  K.  Bagan  said 
that  I  could  have  this  piece  of  land  if  I  would  pay  him  at 
the  rate  of  eight  per  cent  interest  a  year  as  long  as  he  lived, 
providing  he  didn't  live  over  ten  years,  if  I  would  pay  him 
three  hundred  and  twenty  dollars  a  year,  and  I  spoke  about 
ndt  having  the  money  then,  and  he  said  he  would  let  me  have 
five  hundred  dollars  the  same  as  he  did  the  ranch  if  I  would 
pay  him  eight  per  cent  on  it,  so  I  bought  in  under  those  con- 
ditions. ...  I  told  him  I  would  take  the  ranch  under  those 
conditions  and  I  took  possession  of  the  ranch;  I  don't  know 
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just  exactly  the  day  of  the  month  but  it  was  in  1906 ;  I  came 
here  to  town  and  of  course  we  talked  it  over  and  we  had  made 
the  bargain  for  the  ranch.  ...  He  handed  me  this  deed;  he 
says,  'Here,  Chase,  is  the  deed  to  your  piece  of  land  out  there,' 
and  he  says,  'You  take  it  and  look  at  it  and  see  that  it  is  all 
right,'  so  I  says,  *I  don't  know  whether  it  is  right  or  not,'  and 
if  my  memory  serves  me  right  I  took  the  deed  over  to  Frank 
Hight  and  I  think  that  Frank  Hight  found  some  little  mis- 
take in  the  deed  and  corrected  it,  and  I  took  it  back  and  gave 
it  to  C.  E.  Bagan  and  asked  him  what  he  was  going  to  do  with 
it;  he  said  he  was  going  to  put  it  in  escrow;  I  didn't  pay  any 
attention  to  it;  ...  I  took  him  out  to  my  house  and  looked 
after  him ;  ...  he  said  if  he  died  before  the  payments  were 
made  I  was  to  have  my  deed  and  the  place  was  paid  for." 
The  witness  further  stated  that  he  took  possession  of  the  land 
in  pursuance  of  his  agreement  with  C.  E.  Bagan,  and,  fur- 
thermore, that  he  put  improvements  upon  the  land  of  the 
value  of  two  thousand  five  hundred  dollars,  and  that,  two  or 
three  weeks  before  his  brother  died,  ''my  wife  and  me  was 
sitting  by  his  cot;  he  was  quite  sick  and  he  had  that  little  tin 
box  and  was  looking  over  his  papers,  and  we  sat  there  and  he 
come  to  that  deed  and  he  handed  it  to  me  and  he  says :  'Chase, 
here  is  the  deed  to  your  place  and  I  told  Judge  Fei^^uson  to 
take  this  deed  in  and  have  it  recorded  with  the  rest  of  them,' 
.  .  .  and  I  saw  him  a  day  or  two  later  and  paid  him  for 
recording  the  deed."  There  is  other  corroborative  testimony, 
but  from  the  foregoing  it  is  certainly  a  rational  conclusion 
that,  about  three  weeks  before  he  died,  the  grantor  delivered 
to  said  grantee  the  deed  with  the  intention  that  the  title 
should  vest  absolutely  in  the  latter,  whatever  doubt  may  be 
entertained  as  to  the  sufficiency  of  the  first  manual  tradition 
of  the  deed  to  constitute  a  legal  delivery. 

Of  the  contention  that  decedent  had  executed  a  prior  deed 
of  the  same  premises  to  Ida  M.  Bagan,  the  wife  of  defendant, 
and  therefore  had  no  title  to  convey  to  respondent,  it  is 
sufficient  to  say  that  there  is  sufficient  evidence  to  support 
the  theory  that  said  deed  was  never  delivered,  and,  if  deliv- 
ered, that  it  was  subsequent  to  the  delivery  of  said  deed  to 
respondent.  It  is  hardly  necessary  to  add  that  we  must  be 
controlled  by  the  evidence  favorable  to  respondent's  conten- 
tion rather  iJian  that  which  seems  to  support  appellant's  view. 
Extended  consideration  is  devoted  in  the  briefs  to  the  quet- 
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tion  of  the  credibility  of  the  evidence  in  support  of  the  find- 
ings, but  it  is  not  of  moment  here  since  we  discern  no  inherent 
improbability  therein. 

The  second  point  made  by  appellant  is  that  the  deed  to  re- 
spondent was  and  is  void  because  in  contravention  of  that 
portion  of  section  172  of  the  Civil  Code  providing  that  the 
husband  ''cannot  make  a  gift  of  such  community  property, 
or  convey  the  same  without  a  valuable  consideration,  unless 
the  wife,  in  writing,  consent  thereto. ''  There  would  seem  to 
be  force  in  the  contention  of  respondent  that  this  provision 
was  enacted  for  the  sole  benefit  of  the  wife,  and  that  no  other 
person  could  or  would  have  a  right  to  complain  of  its  viola- 
tion,  and  that  since  she  was  not  a  party  to  the  action  or 
directly  or  indirectly  interested  therein,  the  objection  cannot 
be  considered.  However,  the  soundness  of  this  view  need  not 
be  asserted,  as  there  is  an  answer  to  appellant's  contention 
that  cannot  be  gainsaid.  The  court  found  on  sufficient  evi- 
dence that  the  husband  conveyed  the  property  not  only  for  a 
valuable  but  for  an  adequate  consideration.  This  unquestion- 
ably he  had  a  right  to  do,  under  said  section  172,  without  the 
consent  of  his  wife.  The  evidence  in  support  of  this  finding 
is  set  forth  in  the  brief  of  respondent  and  need  not  be  re- 
peated here.  The  court  being  of  the  opinion — ^and  that  opin- 
ion being  legally  supported — ^that  the  husband  had  conveyed 
the  property  for  a  valuable  consideration,  it  was,  of  course, 
not  erroneous  to  sustain  an  objection  to  the  offer  to  show  that 
the  wife's  consent  to  the  transfer  was  not  obtained.  This 
consideration,  as  well  as  the  question  whether  said  land  was 
community  property,  was  rendered  immaterial  by  the  finding 
and  evidence  already  mentioned  as  to  the  sale  for  a  valuable 
consideration. 

An  objection  as  calling  for  the  conclusion  of  the  witness 
was  made  by  appellant  to  this  question  asked  of  defendant: 
''Well,  what  is  your  estimate  of  the  amount  of  money  you 
paid,  Mr.  Ragant"  The  context,  however,  shows  that  coun- 
sel was  calling  for  the  best  recollection  of  the  witness  and  the 
question  was  so  understood.  He  had  stated  that  he  had  no 
memorandum  of  the  amount  he  had  paid  and  he  could  not 
state  it  exactly,  but  he  had  it  in  his  mind.  The  evidence  was 
somewhat  uncertain,  but  we  think  it  was  admissible  for  what 
it  was  wortlL 
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We  can  see  no  error  in  sustaining  an  objection  to  the  fol- 
lowing question  asked  of  Mrs.  Bagan:  '^And  you  thought  it 
would  be  better  to  record  the  Chase  S.  Bagan  deedf "  What 
she  thought  in  reference  to  it  was  of  no  consequence,  and, 
besides,  it  was  quite  apparent  from  her  conduct  that  she  did 
think  it  was  *' better''  to  record  that  deed.  It  may  be  said, 
also,  that  she  substantially  answered  the  question  subse- 
quently. 

Two  other  alleged  errors  in  ruling  upon  the  admissibility 
of  evidence  are  suggested,  but  they  seem  so  inconsequential 
as  not  to  merit  specific  attention.  Indeed,  in  view  of  the 
theory  of  the  case  adopted  by  the  trial  court,  it  could  not  be 
held  that  any  or  all  of  the  rulings  upon  the  admission  of 
evidence,  if  technically  erroneous,  resxdted  in  any  prejudice. 

The  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Hart»  J.,  concurred. 


[CIt.  Ko.  1778.    Second  AppeUate  District.— KoTember  ^,  1919.] 

EMILY  S.  PERKINS,  Appellant,  v.  GREGOET  PERKllIS, 
Jr.,  Respondent. 

DlYOBCE — DeTAUI/P— -PlNDINOS — CONSTBUCTIOH    09    SEOnOlf    181,     ClTIL 

Code. — ^Under  the  proTision  of  section  181  of  the  Civil  Code,  re- 
quiring that  in  actions  for  divorce  the  court  must  file  it«  deeision 
and  conclusions  of  law  "as  in  other  cases,"  the  quoted  words  refer 
to  the  form  of  the  findings,  and  are  not  to  be  taken  as  intended  to 
relieve  the  trial  judge  in  cases  where  default  has  been  entered  in  a 
divorce  action  against  one  of  the  parties  from  making  his  decision  in 
writing. 

lb. — DKFAuLa>— Issues. — In  view  of  the  code  provision  that  no  divorce 
can  be  granted  upon  the  default  of  the  defendant,  or  upon  the  un- 
corroborated  statement,  admission,  or  testimonj  of  the  parties,  there 
are  issues  to  be  tried  in  actions  where  the  adverse  partj  has  suffered 
default,  as  well  as  in  cases  where  answers  are  filed. 

Id.— EzT&Ein  Obueltt— Obievous  Mental  Suitebino.— In  order  to 
constitute  extreme  crueltj  of  the  character  of  grievous  mental  suffer- 
ing, it  is  no  longer  necessary,  as  announced  in  the  earlier  decisions, 
that  a  perceptible  effect  of  such  suffering  should  be  produced  upon 
the  bodj  or  health  of  the  complaining  party,  but  the  rule  is  that 
whether  in  any  given  ease  there  has  been  inilicted  "grievous  mental 
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•affering**  is  »  pure  question  of  fact,  to  be  deduced  from  all  the 
eireumstancei  of  each  particular  ease,  keepings  always  in  Tiew  the 
intelligence,  apparent  refinement,  and  delieaej  of  sentiment  of  the 
eomplaining  partj. 

lO. — EVIDENOB— DiSAOREXABLI  CONDUCT   OF   DsnCNDANT — UNWABBAMTED 

BxsTUOTiON  OF  PLAINTIFF'S  EXAMINATION.— In  an  action  for  di- 
Toree  on  the  ground  of  extreme  cruelty,  it  it  prejudicial  error  to 
refuae  to  permit  the  plaintiff,  while  being  examined  bj  her  own 
eounsel,  to  teetif j  as  to  the  acts  of  the  defendant  at  the  times  he 
would  intrude  himself  upon  her  priraey,  on  the  ground  that  the  wit- 
ness should  not  be  embarrassed  as  to  matters  that  could  not  be 
eorroborated,  and  that  such  testimony  would  be  of  no  valus  and  dis- 
regarded by  the  court. 

I©. — ^Bights  of  Litioants — ^Dutt  of  Ck)UBT. — ^In  actions  for  diroree, 
the  complaining  party  has  the  same  right  as  any  other  litigant  in 
any  other  class  of  actions,  not  only  to  the  opportunity  to  present 
fully  his  or  her  case,  but  to  every  reasonable  assistance  of  the  court 
in  the  premises. 

Id^-^ubjeot  of  Mental  Cbueltt-— Testimont  of  Physicians. — In 
such  an  action,  physicians  of  the  pluntiff  may  testify  generally  as 
to  lAie  subject  to  which  plaintiff  ascribed  her  disturbance  of  mind 
and  health  when  she  consulted  them,  as  corroboratiTe  of  her  claim 
that  the  same  was  due  to  marital  difficulties. 

Id^-^bsobobation  of  Acts  of  Gbtjeivty.— When  the  eruelty  consists 
of  saccessiye  acts  of  ill  treatment,  it  is  not  necessary  that  there 
should  be  direct  testimony  of  other  witnesses  to  every  act  sworn 
to  by  the  plaintiff;  it  is  suflcient  corroboration  if  a  considerable 
number  of  important  and  material  facts  are  so  testified  to  by  other 
witnesses,  or  there  is  other  evidence,  circumstantial  or  direct,  which 
strongly  tends  to  strengthen  and  confirm  the  statements  of  the 
plaintiff, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Button  ft  Williams,  Edwin  A.  Meserre,  and  Shirl^  E. 
Meserve,  for  Appellant 

No  appearance  for  Bespondent 

7AMES,  J. — ^This  is  an  appeal  taken  fi-om  a  judgment  deny- 
ing the  plaintiff  a  decree  of  divorce.  The  defendant  suffered 
default,  and  the  court  heard  testimony  at  great  length,  all 
of  which  is  presented  here  by  transcript  of  the  reporter.    The 
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ground  alleged  was  extreme  craelty.  Am  described  in  the 
complaint,  the  facts  relied  upon  were  those  which  it  is  asserted 
established  a  course  of  cruel  conduct  practiced  by  the  defend- 
ant against  the  plaintiff,  and  which  commenced  within  a  few 
weeks  after  their  marriage  in  June,  1911,  and  continued 
almost  uninterruptedly  for  a  year  and  a  half,  or  until  the 
plaintiff  left  the  defendant.  At  the  conclusion  of  the  testi- 
mony the  court  orally  summed  up  the  case  as  being  one  of 
incompatibility  of  temperament,  for  which  no  divorce  could 
be  granted,  and  declared  that  the  proof  did  not  show  extreme 
cruelty.  No  findings  of  fact  were  made.  The  only  purported 
finding  of  any  kind  is  the  recitation  found  in  the  judgment 
as  follows:  **The  court  finds  the  evidence  did  not  prove 
extreme  cruelty  and  is  insufficient  to  warrant  a  decree  of 
divorce."  This  finding,  if  it  was  intended  aa  a  finding  of 
fact,  and  if  written  findings  are  required  to  be  made  in  divorce 
actions,  was  whoUy  insufficient.  (Franklin  v.  Franklin,  140 
Cal.  607,  [74  Pac.  155].)  One  of  the  claims  of  appellant  is 
that  the  judgment  should  be  reversed,  because  it  is  unsup- 
ported by  findings  which,  it  is  argued,  are  required  to  be  made 
under  the  provisions  of  section  131,  Civil  Code.  This  con- 
tention presents  for  consideration  the  question  as  to  whether 
in  actions  for  divorce,  where  the  adverse  party  has  made 
default,  the  court  is  required  to  express  its  decision  in  the 
form  of  findings  of  fact.  Section  632  of  the  Code  of  Civil 
Procedure  requires  the  court  generally,  where  a  trial  of  a 
question  of  fact  is  had,  to  give  its  decision  in  writing.  In 
the  case  of  Foley  v.  Foley,  120  Cal.  33,  [65  Am.  St  Rep. 
147,  52  Pac.  122],  it  waa  held  that  in  a  divorce  case,  where 
no  answer  was  ffled,  there  was  presented  no  issue  of  fact, 
strictly  speaking,  to  be  determined  by  the  court  And  in 
Waller  v.  Weston,  125  Cal.  201,  [57  Pac.  892],  considering 
the  requirement  of  section  632,  Code  of  Civil  Procedure,  it 
was  said :  ^'It  is  contemplated  by  our  law  that  findings  of  fact 
shall  be  made  only  upon  issues  joined  by  the  pleadings  under 
section  590  of  the  Code  of  Civil  Procedure.*'  At  the  time 
these  decisions  were  rendered  section  131  of  the  Civil  Code 
did  not  contain  the  provision  requiring  the  court  to  make  its 
decision  in  divorce  cases  on  the  questions  of  fact  in  form  as 
in  other  cases.  That  section  in  its  first  provision  is  as  follows : 
''In  actions  for  divorce,  the  court  must  file  its  decision  and 
conclusions  of  law  as  in  other  cases,  and  if  it  determines  that 
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no  divorce  shall  be  granted,  final  judgment  most  thereupon 
be  entered  accordingly."  In  construing  that  portion  of  this 
section  which  declares  that  in  divorce  actions  the  decision  and 
conclusions  of  law  shall  be  filed  '^as  in  other  cases,"  we  are 
inclined  to  the  view  proposed  by  the  appellant,  which  is  that 
the  words  ''as  in  other  cases"  refer  to  the  form  of  the  find- 
ings, and  should  not  be  taken  as  intended  to  relieve  the  trial 
judge  in  cases  where  default  has  been  entered  in  a  divorce 
case  against  one  of  the  parties  from  making  his  decision  in 
writing.  This  section  coming  as  new  legislation  following  the 
decision  in  the  Foley  case,  we  may,  we  think,  properly  in- 
dulge the  presumption  that  the  legislature  intended  to  cor- 
rect what  it  deemed  to  be  a  deficiency  in  the  law.  Moreover, 
it  seems  to  us  not  to  be  correct  to  say  that  there  are  no  issues 
to  be  tried  in  divorce  actions,  where  default  has  been  suf- 
fered by  a  defendant  party,  when  the  law  requires  strict 
proof  to  be  made  of  a  plaintiff's  cause  of  action.  (Civ.  Code, 
sec.  130.) 

In  this  view  we  are  in  strict  accord  with  the  reasoning  of 
the  court  in  the  case  of  Nelson  v.  Nelson,  18  Cal.  App.  602, 
[123  Pac.  1099],  where  the  court,  by  Justice  Burnett,  said: 
''Ordinarily,  there  would  be  no  'trial  of  a  question  of  fact* 
where  the  fact  is  admitted  by  the  failure  to  deny  it,  but 
where  the  asserted  fact  is  the  ground  upon  which  a  party 
relies  for  divorce,  it  must  be  established  as  though  denied, 
since  'no  divorce  can  be  granted  upon  the  defaxdt  of  the  de- 
fendant, or  upon  the  uncorroborated  statement,  admission  or 
testimony  of  the  parties.'  "  The  court  in  that  decision  takes 
notice  of  the  provisions  of  section  131  of  the  Civil  Code,  and 
concludes  that  where  a  cross-complaint  stands  in  an  action 
for  divorce  without  answer,  the  trial  judge  is  not  excused 
from  making  his  decision  in  writing  upon  the  issues  of  fact 
proposed  therein.  It  is  only  fair  that  a  party  who  has  suf- 
fered an  adverse  decision  at  the  hands  of  the  court,  based 
upon  alleged  insufficient  proof,  shoxdd  have  the  benefit  of 
a  written  declaration  as  to  the  particular  conclusions  arrived 
at  by  the  court.  This  case  most  aptly  illustrates  the  sound 
reason  for  such  a  requirement.  For  aught  that  appears  from 
the  judgment  made  by  the  court  in  this  case,  the  trial  judge 
may  have  considered  that  all  of  the  facts  alleged  had  been 
sufficiently  proven  and  corroborated,  but  had  determined  from 
those  facts  that,  as  a  legal  conclusion,  the  acts  complained  of 
did  not  amount  to  extreme  cruelty.    If  such  was  his  condu- 
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sion,  it  may  be  unhesitatingly  said,  upon  the  complete  record 
of  the  testimony  as  it  is  presented,  that  such  a  determination 
is  not  borne  out  by  the  proof.  The  plaintiff  here  relied  upon 
a  course  of  conduct  practiced  by  the  defendant  habitually, 
regularly,  and  almost  continuously  from  a  date  a  few  weeks 
after  the  marriage,  down  to  the  day  that  she  finally  left  him. 
This  conduct,  as  alleged  and  testified  to  by  her,  consisted  in 
acts  which  were  calculated  to  irritate  and  humiliate  the  plain- 
tiff and  produce  the  exceedingly  high  state  of  nervous  ten- 
sion and  distraction  to  which  it  was  shown  she  had  finally 
been  driven.  It  will  serve  no  useful  purpose  to  recite  the 
evidence  with  great  detail.  In  the  main,  the  facts  were:  The 
plaintiff,  at  the  time  of  her  marriage  to  the  defendant,  was 
a  widow  having  two  sons  by  a  former  marriage,  to  whom  she 
was  much  attached  and  who  were  members  of  her  household 
except  at  the  times  th^  were  away  at  school  and  college; 
that  defendant  prior  to  his  marriage  represented  that  he  had  a 
business  by  which  he  earned  about  three  hundred  dollars  per 
month ;  that  plaintiff  was  possessed  of  a  considerable  amount 
of  property  and  an  income  large  enough  to  supply  all  the 
needs  of  herself  and  family;  that  knowing  defendant  had 
habitually  supported  an  invidid  mother,  immediately  upon  her 
marriage  with  him,  and  in  order  to  provide  for  the  support  of 
this  mother  during  the  time  that  plaintiff  and  her  husband 
would  be  away  on  their  wedding  trip,  she  gave  the  defendant 
six  thousand  dollars  for  the  use  of  his  mother;  that  there- 
after she  proposed  and  was  willing  to  allow  him  several  hun- 
dred dollars  per  month  for  his  personal  use  out  of  her  own 
estate  in  return  for  very  nominal  services  to  be  performed 
by  him  in  connection  with  the  management  of  her  property; 
that  she  desired  to  and  did  retain  direct  charge  of  large  prop- 
erty interests,  and  that  from  the  beginning  this  attitude  on 
her  part  to  manage  her  own  affairs  seemed  to  exasperate  the 
defendant ;  that  he  became  moody  and  upon  many  occasions 
shown  in  the  testimony  would  become  sullen  and  cry  and 
refuse  to  mingle  with  the  household,  although  he  persisted 
in  remaining  in  the  presence  of  the  plaintiff  practically  all 
the  time,  both  day  and  night ;  that  so  persistent  was  he  in  his 
personal  attentions  that  plaintiff  could  not  even  visit  her 
bathroom  without  his  accompanying  her;  that  upon  one  occa- 
sion he  removed  the  lock  from  the  bathroom  door  in  order  to 
prevent  the  plaintiff  from  denying  him  access  to  that  room 
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while  she  was  making  use  of  it ;  that  he  would  not  allow  her 
to  telephone  to  her  lady  friends  without  being  present  and 
standing  near  the  telephone,  and  at  times,  if  anything  was 
said  which  did  not  particularly  please  him,  he  woxdd  take 
the  telephone  away  from  the  plaintiff  and  hang  it  up;  that 
in  the  presence  of  her  lady  friends,  and  generally  in  the 
presence  of  guests,  he  would  act  in  a  moody,  sullen,  and  in- 
sulting manner  toward  her;  that  upon  one  or  more  occasions 
he  insisted  upon  her  leaving  the  house  at  a  very  early  hour  in 
the  morning  to  attend  communion  service  when  she  was  in 
a  sick  condition;  when  she  desired  to  have  a  cup  of  coffee 
before  starting,  and  when  the  servant  offered  her  the  coffee, 
he  rudely  seized  her  by  the  arm,  forced  her  through  the  door, 
and  compelled  her  to  go  with  him  in  her  weak  condition  with- 
out nourishment ;  that  when  he  became  displeased  at  anything, 
which  was  a  frequent  and  constant  occurrence,  he  would  sulk 
and  cry  and  stare  at  plaintiff,  and  when  plaintiff  would  beg 
him  to  tell  her  what  was  the  matter  would  make  no  response, 
and  would  sometimes  continue  in  that  attitude  for  three  or 
four  days,  not  once  speaking  to  the  plaintiff;  that  the  de- 
fendant on  various  occasions  accused  the  plaintiff  of  being 
untruthful  and  treated  her  in  an  uncivil  and  contemptuous 
manner,  both  in  the  presence  of  her  friends  and  strangers  and 
privately.  This  course  of  conduct  was  shown  to  have  been 
quite  the  regular  thing  with  the  defendant.  The  evidence 
showed  that  plaintiff  was  naturally  a  nervous  woman;  that 
she  had  always  dwelt  in  a  peacefxd  and  harmonious  atmos- 
phere and  had  been  very  happy  in  her  family  relations;  that 
the  conduct  of  the  defendant  so  preyed  upon  her  nervous 
organism  that  she  became  restless  and  sleepless,  and  when 
examined  by  her  family  physicians,  after  having  lived  with 
the  defendant  for  some  time,  was  found  to  be  in  such  a  con- 
dition of  nervous  unrest  as  to  threaten  her  complete  prostra- 
tion. These  physicians  had  known  the  plaintiff  prior  to  her 
marriage  and  were  able  to  testify  that  she  had  always  been 
normal  and,  as  one  of  them  said,  organically  she  was  without 
disease.  That  the  general  course  of  conduct  was  as  has  been 
described,  the  plaintiff  testified  to  fully,  and  in  a  general  way 
all  of  the  facts  stated  by  her  were  corroborated  by  independ- 
ent witnesses.  While  we  think  that  the  judgment  in  this  case 
must  necessarily  be  reversed  for  lack  of  any  findings  of  fact, 
we  have  deemed  it  advisable  to  consider  the  evidence  as  though 
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the  law  did  not  require  such  findings  in  default  divorce 
cases.  We  do  this  more  particularly  because  the  question  of 
the  sufficiency  of  the  evidence  is  argued  in  the  very  able  brief 
presented  by  counsel  for  appellant,  as  well  as  certain  alleged 
errors  which  the  court  committed  in  the  course  of  the  trial. 
To  a  proper  end,  too,  this  discussion  may  be  of  benefit  to  the 
trial  court  upon  a  rehearing  of  this  matter  in  the  event  that 
any  such  is  had.  We  may  fairly  surmise  from  the  oral  re- 
marks made  by  the  trial  judge,  which  of  course  have  no 
formal  potency  as  indicating  what  his  findings  of  fact  might 
have  been,  that  he  did  not  consider  that  the  evidence,  assum- 
ing the  whole  truth  of  it  and  assuming  sufficient  corrobora- 
tion, as  there  was,  showed  a  case  of  extreme  cruelty  within 
the  meaning  of  the  definition  given  by  the  Civil  Code.  In 
the  earlier  decisions  of  our  supreme  court,  in  consonance  with 
the  ancient  rule,  it  was  in  effect  announced  that  there  could 
be  no  extreme  cruelty  as  a  result  of  mental  irritation  until  a 
perceptible  effect  had  been  produced  upon  the  body  or  health 
of  the  complaining  party.  In  the  case  of  Waldron  v.  Wald- 
ron,  85  Cal.  251,  [9  L.  R.  A.  487,  24  Pac  649],  the  court,  in 
a  majority  opinion,  said:  ''Although  the  character  of  the 
iU  treatment,  whether  it  operates  directly  upon  the  body  or 
primarily  upon  the  mind  alone,  and  all  the  attending  circum- 
stances, are  to  be  considered  for  the  purpose  of  estimating 
the  degree  of  the  cruelty,  yet  the  final  test  of  its  sufficiency, 
as  a  cause  of  divorce,  must  be  its  actual  or  reasonably  appre- 
hended injurious  effect  upon  the  body  or  health  of  the  com- 
plaining party."  This  was  what  might  be  called  ''the  rule 
of  the  Puritans,"  and  it  is  a  cause  for  gratification  to  know 
that  our  law  as  it  has  since  been  established  proposes  no  such 
extreme  and  harsh  definition  for  extreme  cruelty  as  it  may 
furnish  ground  entitling  a  party  to  a  divorce.  In  the  Wal- 
dron case.  Justice  McFarland,  dissenting,  sounded  the  note 
which  resxdted  in  a  later  modification  of  the  rule  announced 
in  that  decision.  His  words  of  protest  may  well  be  remem- 
bered, when  he  said:  "This  doctrine  makes  legal  cruelty  de- 
pend, not  on  the  misconduct  of  the  husband,  but  on  the 
endurance  of  the  wife ;  not  on  the  guilt  of  the  wrongdoer,  but 
on  the  vitality  of  the  victim.  The  anguish  of  the  mind  must 
have  eaten  through  the  flesh  and  exhibited  itself  in  bodily 
disease  before  there  can  be  any  legal  evidence  of  cruelty.  But 
some  women,  like  some  men,  have  inherited  from  sturdy  an- 
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oestors  physical  constitntions  so  robust,  with  bone  and  blood, 
and  muscle  and  nerve,  and  heart  and  lungs,  so  charged  with 
vitality,  that  the  woes  of  a  Lear  would  not  wear  out  the  mar 
chinery  or  obstruct  the  currents  of  healthy  physical  life. 
Must  such  a  woman  suffer  on  forever,  and  only  the  weak  who 
faint  at  a  gentle  reproach  be  relieved  f"  Our  supreme  court 
receded  from  the  conclusions  of  the  rule  asserted  in  the  Wal- 
dron  case  when  it  considered  the  case  of  Barnes  v.  Barnes, 
95  Gal.  171,  [16  L.  B.  A.  660,  30  Pac.  298].  In  the  opinion 
there  it  was  said:  ''The  common  judgment  of  mankind  recog- 
nizes the  fact  that  there  may  be  unfounded  charges  and  cruel 
imputations  which  are  not  more  easily  borne  than  physical 
bruises,  and  the  necessary  effect  of  which  is  to  cause  great 
mental  distress  to  the  person  against  whom  they  are  made. 
Whether  in  any  given  case  there  has  been  inflicted  this  'griev- 
ous mental  suffering'  is  a  pure  question  of  fact,  to  be  deduced 
from  all  the  circumstances  of  each  particular  case,  keeping 
always  in  view  the  intelligence,  apparent  refinement,  and  deli- 
eacy  of  sentiment  of  the  complaining  party."  We  cannot 
imagine  from  the  proof  made  in  this  case  that  the  trial  judge 
was  impressed  with  the  view  that  the  plaintiff  was  not  a 
woman  of  great  refinement  of  sensibility,  intelligent,  and  cul- 
tured, for  the  evidence  tends  to  show  nothing  else.  Even 
where  the  judge,  prompted  evidently  by  personal  acquaint- 
ance with  the  parties,  sought  to  show  that  the  plaintiff  had 
always  been  of  a  nervous  temperament,  the  answers  given  in 
the  affirmative  would  tend  to  add  to  rather  than  detract  from 
the  strength  of  the  plaintiff's  proof,  in  that  they  assisted  to 
show  that  she  was  of  such  a  temperament  as  would  be  more 
easily  and  deeply  affected  by  the  reprehensible  conduct  of  the 
husband.  In  fact,  upon  all  of  the  material  issues  presented 
by  the  complaint,  there  is  nothing  in  the  record  which  sug- 
gests a  case  which  might  be  termed  one  of  conflicting  evidence. 
During  the  progress  of  the  trial,  counsel  for  the  plaintiff, 
apparently  to  prove  with  exactness  the  disagreeable  conduct 
of  the  defendant,  asked  the  plaintiff  while  on  the  witness- 
stand  to  describe  exactly  the  acts  of  the  defendant  at  the 
times  when  he  would  intrude  himself  upon  her  privacy,  and 
the  court  interrupted  and  told  counsel  that  he  ought  not  to 
embarrass  the  witness  in  regard  to  matters  that  could  not  be 
corroborated,  saying:  **I  don't  pay  any  attention  to  those 
things."    Counsel  suggested,  and  very  correctly,  that  all  of 
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the  matters  offered  in  proof  in  a  divorce  action  did  not  need 
corroboration,  but  the  court  did  not  recede  from  the  attitude 
expressed  in  the  statement  referred  to,  and  counsel  then  de- 
sisted from  further  examination  along  that  line.  We  think 
that  the  action  of  the  court  in  this  regard  placed  an  improper 
restriction  upon  the  plaintiff  in  the  conduct  of  her  case.  As 
a  litigant  before  the  court  she  was  entitled  to  offer  and  have 
received  all  competent  legal  testimony,  and  it  was  not  for  the 
court  to  prejudge  the  effect  of  this  testimony  and  to  announce 
or  suggest  in  advance  that  that  testimony,  taken  in  connection 
with  all  of  the  proof  made  in  the  case,  would  be  of  no  value, 
and  would  be  disregarded  by  him.  The  plaintiff  as  a  witness 
was  being  examined  by  her  own  counsel.  She  was  'Mn  the 
hands  of  her  friends";  hence,  why  this  extreme  solicitude  on 
the  part  of  the  court  lest  her  own  attorney  should  embarrass 
her  by  requiring  intimate  disclosures  to  be  made!  She  was 
there  under  the  necessity  of  making  such  intimate  disclosures 
in  order  to  apprise  the  court  fully  of  the  discomfort  of  the 
position  she  had  occupied  with  the  defendant  and  of  the  de- 
gree to  which  her  mental  sensibilities  had  been  preyed  upon. 
We  agree  very  completely  with  the  statement  made  in  the 
brief  of  counsel  that  trial  judges  have  not  the  duty  in  divorce 
cases  to  do  anything  except  to  see  that  th6  law  is  strictly  and 
fairly  complied  with.  A  suitor  in  a  divorce  action  must,  as 
a  litigant,  stand  in  as  favorable  a  light  before  the  law  as  the 
plaintiff  in  a  suit  on  a  promissory  note.  Our  legislature  has 
declared  the  policy  of  the  law  as  it  shall  affect  actions  for 
divorce,  and  has  provided  that  relief  shall  be  granted  to  par- 
ties when  certain  grounds  have  been  established.  In  the  es- 
tablishment of  these  grounds  the  complaining  party  has  the 
same  right  as  any  other  litigant  in  any  other  class  of  actions, 
not  only  to  the  opportunity  to  present  fully  his  or  her  case, 
but  to  every  reasonable  assistance  of  the  court  to  be  lent  in 
that  direction.  We  think  that  the  attitude  of  the  trial  judge 
iu  restricting  counsel  in  his  examination  of  the  plaintiff  as  to 
the  matter  adverted  to  was  error  of  a  prejudicial  kind.  The 
case  of  Pratt  v.  Pratt,  141  Cal.  247,  [74  Pac.  742],  is  in  point. 
We  think,  too,  that  the  court  might  properly  have  allowed 
the  physicians  of  the  plaintiff  to  testify  generally  as  to  the 
subject  to  which  plaintiff  ascribed  her  disturbance  of  mind 
and  health  when  she  consulted  them.  Not  that  it  would  have 
been  proper  to  have  admitted  her  statement  in  detail  as  to 
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any  acts  committed  by  the  defendant,  but  merdy  as  tending 
to  show  that  her  disturbed  condition  was  due  to  marital  diffi- 
culties. Such  evidence  is  admitted  as  corroborative  in  its 
tendency,  just  as  in  criminal  actions  where  the  charge  may 
be  rape,  it  is  allowed  to  be  shown  that  the  prosecutrix  made 
complaint  of  the  fact  that  she  had  been  raped  at  a  time  rea- 
sonably near  to  that  of  the  alleged  occurrence.  Such  testi- 
mony may,  in  a  general  though  perhaps  not  in  a  strict  sense, 
be  classed  as  part  of  the  res  gestae.  It  was  not  necessary  that 
all  of  the  matters  alleged  and  testified  to  by  the  plaintiff 
should  be  supported  by  corroborative  evidence.  **  Where  the 
cruelty  consists  of  successive  acts  of  ill  treatment,  it  is  not 
necessary  that  there  should  be  direct  testimony  of  other  wit- 
nesses to  every  act  sworn  to  by  the  plaintiff;  it  is  sufficient 
corroboration  if  a  considerable  number  of  important  and  ma- 
terial facts  are  so  testified  to  by  other  witnesses,  or  there  is 
other  evidence,  circumstantial  or  direct,  which  strongly  tends 
to  strengthen  and  confirm  the  statements  of  the  plaintiff.  The 
main  purpose  of  section  130  is  to  prevent  collusion."  {An- 
drews V.  Andrews,  120  Cal.  186,  [52  Pac.  298] ;  Avery  v. 
Avery,  148  Cal.  242,  [82  Pac.  967].) 

Our  conclusion  is,  not  only  that  the  judgment  lacks  the  sup- 
port of  sufficient  findings  of  fact,  but  that  the  evidence  does 
not  sustain  the  judgment  denying  a  divorce,  and  that  the  court 
committed  error  as  to  its  rulings  on  the  admission  of  testi- 
mony which  was  prejudicial  to  the  rights  of  the  plaintiff. 

The  judgment  is  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concarred. 
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[Cir.  No.  1542.    Finl  AppeHate  IMstrfet.— Norember  80,  1916.] 

JAMES  B,  JOHNSON,  Respondent,  v.  JOHN  HINEEL 
et  aL,  Appellants. 

OOBPORATION  LAW--8T0GKH0LDEBS'  LUBIUTT— STATUTE  OW  LXlOTATlONS. 

An  action  to  enforce  the  liabilitj  of  stoekholderB  of  a  eorporation 
is,  under  the  proyiBions  of  section  859  of  the  Code  of  Civil  Prooe- 
dure,  an  action  to  enforce  "a  liabilitj  created  bj  law/'  and  is  barred 
at  the  expiration  of  three  years  from  the  time  when  the  liability 
was  created,  and  not  at  the  expiration  of  such  period  from  the  dis- 
covery of  the  facts  creating^  sneh  liability. 

Id.~Bbeaoh  09  LBA8K— LiABiLnr  ow  Stookholdebs— Tiicx  ow  Creation 
— Statuti  Of  LiiciTATiONs. — In  an  action  to  recover  damages  upon 
a  stockholder's  liability  for  breach  of  the  terms  of  a  lease  of  land 
made  by  the  corporation,  the  statute  of  limitations  runs  from  the 
time  of  breach,  and  not  from  the  time  of  the  execution  of  the  lease. 

Id. — ^Bbbaoh  or  Lxasx  cfw  Oil  Lands — ^Bemoval  of  Casino  noic  Wxli* 
— Measubb  ow  Daicaoes.— In  an  action  by  a  lessor  against  the 
stockholders  of  a  corporation  for  damages  for  the  wrongful  removal 
by  the  corporation  of  a  quantity  of  casing  from  an  oil  well  drilled 
by  it  on  the  lands  of  the  lessor,  the  correct  measure  of  the  plain- 
tiff's damages  is  not  the  amount  which  It  would  cost  to  replace  the 
well  in  the  same  condition  it  was  in  at  the  time  of  removal,  but  simply 
the  value  of  the  casing  when  removed  from  the  well,  where  it  is 
shown  that  the  land  was  barren  and  desert  land  and  valuable  only 
if  it  contained  oil,  and  that  no  oil  had  been  discovered  therein. 

Id. — ^Bbxagh  Of  Contkaot— Mkasukb  of  Daicaox. — Courts  will  not,  ex- 
cept where  exemplary  damages  are  given,  allow  a  party  to  a  eon- 
tract  to  recover  upon  its  breach  more  than  he  would  have  received 
by  its  due  performance. 

iDb— Lease  of  Oil  Lands — ^Nonbxicoval  of  Casino  ttpon  Abandon- 
icxNT— Covenant  not  Yiolatitx  Of  Aor  of  1903. — ^A  provision  in 
a  lease  of  land  for  the  purpose  of  exploring  for  and  developing  oil 
tiiereon,  that  tiie  lessee  should  not  remove  the  casing  therefrom  or 
plug  any  wells  without  the  written  consent  of  the  lessor,  does  not 
make  the  lease  void  as  violative  of  the  act  to  prevent  injury  to  oil 
or  petroleum  bearing  strata  by  the  infiltration  or  intrusion  of  water 
therein  (Stats.  1903,  p.  899),  and  which  requires  that  upon  the 
abandonment  of  any  oil  well,  it  shsll  be  the  duty  of  the  owner  to 
withdraw  the  casing  therefrom  and  fin  up  the  welL 

lb.— Maintenangb  or  AcmoN  bt  Lessor— Withdrawal  of  Land  wbou 
Exmr — Pbiob  Bights  not  Afteoted  bt. — The  right  of  the  leesor 
to  maintain  an  action  for  damages  against  the  lessee  of  oil  lands 
for  a  breach  of  the  terms  of  the  lease  is  not  affected  by  a  Presi- 
dsntial  proclamation  withdrawing  such  lands  from  entry,  where  at 
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the  time  of  breach  the  plaintiff  was  in  lawful  posseeeion  of  the  land 
•■  a  locator  under  the  mining  laws  of  the  United  States. 
Ip. — JuBiSDionoN  ow  SxTPEBiOft  CouBTd— -The  superior  court  has  no  juris- 
diction as  to  defendants  in  an  action  upon  a  stockholders'  liability 
where  the  prajer  for  damages  against  them  is  for  less  than  three 
hundred  dollars. 

APPEAL  from  a  judgment  of  tlie  Superior  Court  of  Fresno 
County,  and  from  an  order  denying  a  new  triaL  H.  Z.  Austin, 
Judge. 

The  f  acti  are  stated  in  the  opinion  of  the  eourt 

A.  L.  Weil,  and  Everts  &  Ewing,  for  Appellants. 

Barbour  ft  Cashin,  and  Short  &  Sutherlandi  for  Respond- 
ent 

KERRIGAN,  J.— This  action  was  brought  to  recover  dam- 
ages  in  the  sum  of  twenty-two  thousand  five  hundred  dollars 
upon  a  stockholder's  liability  against  defendants,  who  were 
stockholders  in  the  Lorene  Oil  Company,  a  corporation. 

The  damage  claimed  arose  from  the  removal  of  a  quantity 
of  casing  from  a  certain  oil  well  which  had  been  drilled  by  the 
Lorene  Oil  Company  upon  the  plaintiff's  land  in  the  Coalinga 
oil  fields,  upon  the  abandonment  by  that  company  of  said 
lands  and  of  its  operations  thereon  under  a  certain  leaae.  The 
action  was  based  upon  a  breach  of  the  terms  of  the  lease, 
which  had  been  entered  into  by  the  parties  thereto  under  the 
following  circumstances :  On  the  sixteenth  day  of  March,  1907, 
the  plaintiff  entered  into  a  lease  with  one  Wilcox,  with  the 
object  in  view  that  the  former's  land  should  be  explored  for 
oil  and  developed.  The  agreement  required  Wilcox  to  drill 
a  well  to  a  depth  of  at  least  three  thousand  feet,  unless  oil 
should  be  discovered  in  quantities  of  twenty-five  barrels  of  oil 
per  day  at  a  less  depth.  If  oil  was  discovered,  the  lessee  was 
to  pay  to  the  lessor  one-eighth  royalty,  and  he  was  also  given 
an  option  to  purchase  the  property  for  the  sum  of  twenty 
thousand  dollars.  Shortly  thereafter,  and  during  the  same 
year,  Wiloox  assigned  his  interest  in  this  agreement  to  the 
Lorene  Oil  Company,  which  assumed  all  his  obligations  there- 
under. The  company  drilled  a  well  to  a  depth  of  3,660  feet, 
being  660  feet  deeper  than  was  required  by  the  contract,  and. 
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sot  having  made  a  discovery  of  oil,  abandoned  the  property. 
The  lease  contained  the  following  provision  with  reference  to 
abandonment :  '^In  the  event  oil  is  not  found  in  paying  quan- 
tities by  the  lessee  on  the  land  so  leased  after  the  compliance 
with  the  terms  herein,  and  said  lessee  desires  to  abandon  the 
enterprise  and  to  be  released  from  the  terms  hereof,  he  shall 
have  the  privilege  of  removing  all  engines,  tanks  and  fixtures 
above  ground  which  he  may  have  placed  on  said  land,  but  shall 
not  remove  the  casing  from  any  well  or  plug  any  wells  thereon 
without  the  written  consent  of  said  lessor."  Upon  the  aban- 
donment of  the  property  the  company,  contrary  to  this  last 
mentioned  provision,  removed  over  ten  thousand  feet  of  casing 
without  the  written  consent  of  the  lessor,  and  the  breach  of  the 
agreement  in  this  respect  gave  rise  to  the  present  controversy. 

Plaintiff  recovered  judgment  against  the  defendants  in  the 
sum  of  twenty-two  thousand  five  hundred  dollars,  and  this  is 
an  appeal  from  such  judgment  and  from  an  order  denying 
defendants  a  new  trial. 

The  defendants  make  the  following  points  for  a  reversal  of 
the  judgment :  (1st)  That  the  action  was  barred  by  the  statute 
of  limitations;  (2d)  errors  in  the  instructions  and  in  the  ad- 
mission of  testimony  concerning  the  measure  of  damages ;  (3d) 
that  the  contract  was  illegal,  and  consequently  no  recovery 
could  be  had  thereon ;  and  (4th)  that  the  eourt  had  no  juris- 
diction as  to  two  of  the  defendants. 

In  support  of  the  first  contention  it  is  the  daim  of  the  de- 
fendants that  the  action  is  barred  by  virtue  of  the  provisions 
of  section  359  of  the  Code  of  Civil  Procedure.  The  action  was 
commenced  as  to  certain  of  the  defendants  on  October  23, 
1912,  and  additional  defendants  were  added  by  an  amended 
complaint  filed  March  27,  1913.  It  is  argued  that  as  it  ap- 
pears on  the  face  of  the  complaint  that  the  damages  were  sus- 
tained on  November  1,  1909,  the  demurrer  should  have  been 
sustained  as  to  the  parties  joined  as  defendants  under  the 
amended  complaint;  and  as  to  the  other  defendants,  there 
being  a  conflict  of  testimony,  that  the  question  should  have 
been  left  to  the  jury  as  to  whether  the  damage  was  done  on 
October  6, 1909,  as  testified  to  by  defendants'  witnesses,  or  on 
November  10th,  as  stated  by  the  witnesses  produced  on  behalf 
of  the  plaintiff.  The  amended  complaint  upon  which  the  case 
went  to  trial  alleged  that  the  fact  upon  which  liability  was 
asserted  was  not  discovered  by  plaintiff  until  November,  1910. 
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If  the  right  of  action  accrued  at  this  date,  the  statute  does  not 
operate  as  a  shield  to  any  of  the  defendants  except  as  herein- 
after  stated.  It  is  insisted  by  defendants  that  an  action 
against  stockholders  in  this  state  is  barred  within  three  years 
from  the  time  the  liability  is  created,  and  the  fact  that  dis- 
covery is  not  made  of  the  liability  within  that  time  is  of  no 
consequence,  the  element  of  discovery  not  being  a  factor  for 
consideration  under  the  section.  The  trial  court  instructed 
the  jury  as  follows:  ^'I  instruct  you  that  if  you  find  that  the 
plaintiff  commenced  this  action  against  defendants  within 
throe  years  after  the  discovery  by  him  that  the  Lorene  Oil 
Company  had  committed  the  acts  complained  of,  and  that 
plaintiff  used  reasonable  diligence  in  the  discovery  of  the  fact 
that  the  acts  complained  of  had  been  committed,  and  if  you 
further  find  that  the  said  acts  of  the  Lorene  Oil  Company  re- 
sulted in  an  injury  for  which  plaintiff  is  entitled  to  damages, 
then  each  of  the  defendants  is  individually  and  personally 
liable.  .  •  •"  It  is  conceded  that  if  counsel  for  the  appel- 
lants is  correct  in  his  construction  of  section  359  of  the  Code 
of  Civil  Procedure,  the  trial  court  was  in  error  in  so  instruct- 
ing the  jury,  and  that  such  error  is  sufS^iently  important  to 
justify  a  reversal  of  the  case. 

Section  359  reads  as  follows:  ''This  title  does  not  affect  ac- 
tions against  directors  or  stockholders  of  a  corporation,  to  re- 
cover a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  law ;  but  such  actions  must  be  brought  within  three 
years  after  the  discovery  by  the  aggrieved  party  of  the  facts 
upon  which  the  penalty  or  forfeiture  attached,  or  the  liability 
was  created."  In  support  of  his  contention  that  the  proper 
construction  of  the  statute  is  that  such  action  must  be  brought 
within  three  years  after  the  liability  is  created,  and  that  it 
does  not  extend  to  three  years  after  the  discovery  of  the  fact 
creating  such  liability,  it  is  argued  that  neither  grammatically 
nor  logically  does  the  section  warrant  the  construction  placed 
upon  it  by  the  trial  court;  and  that  the  appellate  courts  of 
this  state  have  never  considered  this  doctrine  of  the  discovery 
of  facts  applicable  to  stockholders'  liability,  and  that  the 
phrase  ''discovery  by  the  aggrieved  party"  refers  to  the  facts 
upon  which  a  "penalty  or  forfeiture  attached,"  and  does  not 
refer  to  the  "liability  created  by  law" ;  that  it  refers  to  illegal 
acts  of  directors  for  which  they  are  liable  to  either  a  penalty 
29  G»l.  App.— s 
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or  forfeiture,  and  does  not  apply  to  the  ordinary  civil  obliga- 
tion created  by  law  against  the  stockholders. 

The  element  of  discovery  in  actions  of  thia  character  was 
recognized  in  Moore  v.  Boyd,  74  Cal.  167,  [15  Pac.  670] ;  but 
in  the  later  case  of  Boyal  Trust  Co.  v.  MacBean,  168  Cal,  642, 
[144  Pac.  138],  it  would  seem  that  this  doctrine  has  been  re- 
jected, for  it  is  there  said  that  a  fair  reading  of  the  section 
makes  the  discovery  the  starting  point  of  the  period  of  limita- 
tion only  in  cases  of  actions  to  recover  a  penalty  or  forfeiture, 
and  that  in  actions  to  enforce  "a  liability  created  by  law,*'  the 
period  of  limitation  is  three  years  from  the  creation  of  the 
liability.  We  conclude,  therefore,  that  the  court  erred  in  giv- 
ing the  instruction  complained  of. 

It  is  further  contended  with  reference  to  the  statute  of  limi- 
tations  that  the  liability  was  created  at  the  time  of  the  execu- 
tion of  the  lease  and  prior  to  the  breach  thereof  by  the  Lorene 
Oil  Company.  In  this  behalf  it  is  the  claim  of  the  defendants 
that  this  is  the  only  logical  construction  to  be  drawn  from  the 
decisions  of  the  supreme  court;  and  it  is  argued  that  the 
Lorene  Oil  Company  having  assumed  all  obligations  under  the 
lease  in  1907,  the  liability  of  the  stockholders  became  fixed  at 
that  time,  and  the  statute  of  limitations  was  immediately  set 
in  motion.  In  Hunt  v.  Ward,  99  Cal.  614,  [37  Am.  St.  Rep. 
87,  34  Pac.  335],  it  was  held  that  whatever  the  character  of 
liability  might  be,  'Mt  is  created  by  the  consummation  of  the 
contract,  act,  or  omission  by  which  the  liability  is  incurred,*' 
The  liability  here  claimed  was  not  created  at  the  time  the  lease 
was  assigned  to  the  corporation  in  1907,  but  was  so  created  by 
the  act  of  the  corporation  in  removing  the  casing  from  the 
well.  Upon  this  question  involving  the  statute  of  limitations, 
therefore,  we  condude  that  the  objection  of  the  defendants  is 
not  well  taken. 

As  stated  by  counsel  for  both  parties,  the  important  ques- 
tion to  be  determined  in  the  case  is  the  correct  measure  of 
damages  for  the  breach  of  the  contract  in  removing  the  casing 
from  the  well.  Plaintiff  and  defendant  have  quite  different 
theories  upon  this  subject.  It  is  the  claim  of  plaintiff  that 
the  lessee  not  being  permitted  under  the  terms  of  the  lease 
to  remove  any  casing  from  the  well  without  the  written  con- 
sent of  the  lessor,  upon  proof  of  such  removal  the  only  ques- 
tion of  fact  to  be  determined  by  the  jury  was  the  amount 
which  it  would  cost  to  replace  the  well  in  the  same  condition 
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it  was  in  at  the  time  the  Lorene  Oil  Company  abandoned  the 
premises  and  removed  the  casing.  The  theory  of  the  defend- 
ants was  and  is  that  the  land  where  the  well  was  situated  was 
barren,  desert  land,  and  valuable  only  if  it  contained  oil ;  that 
the  well  itself  was  of  value  only  in  so  far  as  it  could  be  used 
to  produce  oil;  that  no  attempt  had  been  made  by  plaintiff 
to  produce  oil  from  the  property  since  its  abandonment  and 
up  to  the  time  of  the  trial,  a  lapse  of  time  of  some  four  years ; 
that  there  was  no  oil  in  the  well,  that  the  Lorene  Oil  Company 
had  abandoned  it  after  having  expended  from  forty  thousand 
dollars  to  sixty  thousand  dollars  in  development  work;  that 
neither  the  plaintiff  nor  anyone  else  had  any  wish,  desire,  or 
intent  to  produce  any  oil  from  the  land  or  to  use  the  well  for 
that  purpose,  and  that  consequently  the  well  was  valueless, 
and  the  plaintiff  suffered  no  damage  no  matter  what  was 
done  to  it.  It  ia  admitted  that  the  Lorene  Oil  Company  had 
removed  some  ten  thousand  feet  of  inner  casing  from  the  well 
but  left  the  well  cased  from  top  to  bottom.  It  is  also  con- 
ceded that  it  was  a  practical  impossibility  to  take  the  casing 
that  had  been  removed  from  the  well  and  put  it  back  so  as  to 
restore  the  well  to  its  former  condition,  and  that  it  was  less 
costly  and  far  more  certain  in  results  to  drill  an  entirely  new 
well  than  to  attempt  to  replace  the  casing  in  the  old  one,  and 
that  a  new  well  would  cost  anywhere  from  forty  thousand  dol- 
lars to  sixty  thousand  dollars.  The  amount  of  damages 
claimed  by  plaintiff  was  twenty-two  thousand  five  hundred 
dollars,  a  sum  much  less  than  the  minimum  amount  which, 
according  to  the  evidence,  it  would  take  to  put  the  well  in  the 
same  condition  that  it  was  in  before  the  casing  was  removed 
from  it. 

The  trial  court  adopted  the  plaintiff's  theory,  that  the  cost 
of  replacement  was  the  proper  measure  of  damages,  and  in- 
structed the  jury  to  find  an  amount  sufficient  to  put  the  well 
in  the  condition  it  was  before  the  removal  of  the  casing.  The 
instruction  given  upon  this  point  was  as  follows:  ''I  instruct 
you  that  under  the  terms  of  the  lease  involved  in  this  action 
the  plaintiff,  as  lessor,  was  entitled  to  have  any  well  drilled 
by  the  Lorene  Oil  Company  on  the  premises  described  in  the 
lease  left  in  the  condition  as  to  the  casing  therein  in  which 
said  well  was  at  the  time  said  Lorene  Oil  Company  ceased 
drilling  said  well  with  the  intention  of  abandoning  the  same; 
and  in  this  connection  I  charge  you  that  the  plaintiff's  right 
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to  have  said  well  so  left  was  irrespective  of  the  question 
whether  oil  had  been  discovered  on  said  land,  or  whether  there 
was  reasonable  ground  to  believe  that  oil  would  be  discovered 
thereon.  If,  therefore,  you  find  that  the  Lorene  Oil  Com- 
pany did  not  leave  the  well  drilled  by  it  in  the  condition  above 
described,  then  your  verdict  must  be  for  the  plaintiff  in  an 
amount  sufficient  to  place  said  well  in  such  condition,  not  ex- 
ceeding, however,  the  sum  of  twenty-two  thousand  five  hun- 
dred dollars."  Under  this  instruction  the  jury  was  prac- 
tically told  to  find  for  the  full  amount  of  damages  prayed  for, 
regardless  of  whether  there  was  oil  in  the  land  or  not,  or 
whether  the  well  was  of  any  value  at  the  time  of  the  removal 
of  the  casing,  and  regardless  of  whether  the  well  would  have 
been  of  any  value  if  restored,  or  whether  the  well  as  left  could 
have  been  made  thoroughly  useful  at  a  less  cost.  We  are  of 
the  opinion  that  the  instruction  was  erroneous. 

The  instruction  was  based  on  the  theory  of  plaintiff  that  he 
was  entitled  to  have  the  casing  remain  in  the  well  for  the  rea- 
son that  the  lease  so  provided,  and  that  this  right  was  not  de- 
pendent or  based  upon  the  use  to  which  the  lessor  might  there- 
after put  such  well,  or  whether  thereafter  he  ever  used  it  at 
all;  that  it  was  enough  for  the  corporation  to  know  that  it 
was  ''so  nominated  in  the  bond."  It  is  a  fundamental  rule 
of  law  that  courts  will  not,  except  where  exemplary  damages 
are  given,  allow  a  party  to  a  contract,  to  recover  upon  its 
breach  more  than  he  would  have  received  by  its  due  perform- 
ance. The  Civil  Code,  in  providing  for  the  measure  of  dam- 
ages in  the  case  of  a  breach  of  contract,  lays  down  the  role 
that  a  party  is  entitled  to  recover  an  amount  which  will  com- 
pensate him  for  all  the  detriment  proximately  caused  by  the 
breach,  or  which  in  the  ordinary  course  of  events  would  be 
likely  to  result  therefrom  (Civ.  Code,  sec.  3300).  In  the 
early  case  of  De  Costa  v.  Massachusetts  etc.  Min.  Co.,  17  Cal. 
613,  where  the  plaintiff  had  brought  an  action  for  damages 
for  the  digging  of  a  ditch  across  a  piece  of  land,  the  court 
below  awarded  sufficient  damages  to  pay  the  expense  of  filling 
and  restoring  the  land  to  its  original  condition ;  and  the  su- 
preme court,  in  reversing  the  judgment,  said:  ''In  assessing 
the  damages  the  court  proceeded  on  an  incorrect  basis,  and 
of  course  arrived  at  an  erroneous  result.  The  plaintiff  could 
not  recover  beyond  the  injury  sustained,  and  it  was  improper 
to  award  compensation  for  an  expense  which  might  never  have 
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been  incurred.  It  is  possible  that  the  cost  of  filling  up  the 
ditch  maj  far  exceed  any  injury  resulting  from  its  present 
condition ;  and  in  that  case  it  is  not  probable  that  the  amount 
would  ever  be  used  for  the  purpose."  (See,  also,  Harvey  v. 
Sides  saver  Uin,  Co.,  1  Nev.  541,  [90  Am.  Dec.  510].)  So 
here  defendants  sought  to  ascertain  from  plaintiff  whether  or 
not  he  ever  intended  to  pursue  development  work  for  oil,  but 
upon  objection  by  his  counsel  his  intention  was  kept  from  the 
jury.  Under  the  instruction  here  given,  irrespective  of  the 
testimony  of  defendants'  witnesses,  that  the  land  in  question 
was  not  oil  land,  and  that  therefore  the  leaving  of  the  casing 
in  the  well  according  to  the  agreement  would  have  availed 
plaintiff  nothing,  the  jury  was  obliged  to  find  the  amount  of 
damages  claimed  based  on  the  cost  of  the  well,  although  con- 
vinced that  plaintiff  would  have  gained  nothing  by  a  full  per- 
formance of  the  contract  except  the  value  of  the  casing  when 
removed  from  the  well.  Again,  by  reason  of  the  instruction, 
the  value  of  the  casing  was  ignored,  and  by  it  the  first  cost 
was  made  the  criterion  irrespective  of  the  fact  that  the  well 
was  useless.  Defendants  introduced  evidence,  upon  which 
there  was  a  conflict,  to  show  that  in  order  to  make  the  well  a 
producing  one,  it  would  be  less  troublesome  and  expensive  to 
accomplish  this  purpose  with  the  casing  taken  out  of  the  well 
than  if  left  in.  By  this  instruction  the  latter  question  was 
eliminated  from  the  consideration  of  the  jury.  This  was  a 
proper  matter  to  be  considered  in  the  assessment  of  the 
damages  suffered;  ba  plaintiff  is  entitled  to  recover  his 
pecuniary  loss  only.  In  our  opinion,  these  and  kindred 
questions  are  proper  ones  for  consideration  by  court  or  jury 
in  determining  damages  in  cases  of  this  kind.  If  the  land 
upon  which  the  well  was  situated  was  barren  and  desert  land, 
and  its  only  value  was  for  its  oil  contents,  and  it  could  be 
proved  that  it  contained  no  oil,  then  the  only  damage  suffered 
by  plaintiff  would  be  the  value  of  the  casing  when  removed 
from  the  well.  If,  on  the  other  hand,  the  land  contained  oil, 
and  it  was  necessary  that  the  casing  should  be  left  in  the  well 
for  its  further  and  proper  operation,  then  the  damage  sus- 
tained would  be  an  amount  which  would  compensate  plaintiff 
for  all  the  injury  or  detriment  caused  by  its  removal  or  which 
might  result  therefrom,  and  no  more.  Here  if  oil  had  been 
discovered,  the  plaintiff  would  have  been  entitled  to  receive 
the  sum  of  twenty  thousand  dollars  as  the  purchase  price  of 
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the  land  had  the  Lorene  Oil  Company  exercised  the  option 
given  it.  No  oil  was  discovered ;  and  under  the  theory  of  the 
measure  of  damages  adopted  by  the  trial  court  the  plaintiff 
by  the  verdict  obtains  a  judgment  for  twenty-two  thousand 
five  hundred  dollars,  even  conceding  the  fact  to  be  that  the 
land  contained  no  oil  and  was  otherwise  worthless.  The  law 
affords  no  such  remedy. 

Certain  rulings  of  the  court  on  the  admission  of  testimony 
are  claimed  to  be  erroneous.  These  rulings  in  the  main  were 
based  upon  the  court's  theory  of  the  measure  of  damages,  and 
it  is  unnecessary  to  discuss  them  in  view  of  what  we  have 
already  stated  upon  -that  subject. 

Defendants  further  contend  that  by  reason  of  the  fact  that 
the  complaint  contains  an  allegation  that  the  land  in  question 
is  oil  land,  the  provision  in  the  contract  that  the  lessee  should 
not  remove  the  casing  therefrom  or  plug  any  wells  without 
the  written  consent  of  the  lessor  makes  the  contract  void  upon 
its  face,  and  that  the  demurrer  to  the  complaint  should  have 
been  sustained  upon  that  ground.  The  basis  of  this  conten- 
tion is  that  such  provision  is  violative  of  the  act  to  prevent  in- 
jury to  oil  or  petroleum  bearing  strata  by  the  infiltration  or 
intrusion  of  water  therein  (Stats.  1903,  p.  399),  and  which  re- 
quires that  upon  the  abandonment  of  any  oil  well  it  shall  be 
the  duty  of  the  owner  to  withdraw  the  casing  therefrom  and 
fill  up  such  well. 

The  statute  was  not  designed  to  affect  a  case  of  this  char- 
acter. The  lessor  had  the  undoubted  right  to  reserve  unto 
himself  the  right  to  further  prosecute  the  development  of  the 
land,  irrespective  of  the  fact  that  the  lessee  might  conclude 
to  abandon  the  lease  for  the  reason  that  he  was  of  the  opinion 
that  it  was  useless  to  further  prosecute  the  work  of  exploration. 

And,  finally,  defendants  call  the  attention  of  the  court  to 
the  proclamation  of  the  President  of  the  United  States  with- 
drawing from  entry  certain  mineral  lands,  including  the  land 
here  in  question;  and  they  claim  that  by  reason  thereof  the 
plaintiff  had  no  title  to  this  land,  and  therefore  has  no  cause 
of  action.  The  proclamation  referred  to  was  issued  July  2, 
1910 ;  the  time  of  the  entry  of  the  Lorene  Oil  Company  upon 
the  land  as  lessee,  and  the  time  of  the  removal  of  the  casing, 
were  both  prior  to  such  proclamation.  Whatever  rights  had 
accrued  as  between  the  parties  were  not  affected  by  it.  More- 
over, it  is  a  rule  of  law  that  a  tenant  is  not  permitted  to  deny 
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the  title  of  his  landlord.  At  the  time  of  the  breach  of  the 
covenant  in  the  lease  the  plaintiff  was  in  lawful  possession  of 
the  land  as  a  locator  under  the  mining  laws  of  the  United 
States,  and  his  right  to  the  land  as  against  everybody  except 
the  United  States  government  was  the  same  as  though  he  held 
the  land  in  fee  {Jennison  v.  Kirk,  98  U.  S.  453,  [25  L.  Ed. 
240]).  Then,  too,  the  validity  or  invalidity  of  the  proclama- 
tion is  not  a  matter  that  could  be  litigated  in  this  proceeding. 

As  to  the  defendants  Katharine  Brennan  and  E.  H.  Pauson, 
the  prayer  for  damages  against  each  of  them  is  for  less  than 
three  hundred  dollars,  and  it  is  conceded  that  under  the  au- 
thority of  Myers  v.  Sierra  VcMey  etc.  Assn.,  122  Cal.  669, 
[55  Pac.  689],  the  superior  court  had  no  jurisdiction  as  to 
them,  and  a  dismissal  of  the  case  as  far  as  they  are  concerned 
is  consented  to. 

For  the  reasons  given  the  judgment  and  order  are  reversed, 
with  directions  to  dismiss  the  action  as  to  E!atharine  Brennan 
and  B.  H.  Pauson. 

Lennon,  P.  J.,  and  Richards^  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  28»  1916. 


[Ctr.  No.  1580.    First  AppeHate  Distriet.— December  1,  1016.] 

WILLIAM    GLINDEMANN,    Respondent,    v.    WILLIAM 
BHRBNPPORT,  Appellant 

Ta^xm — Salb  ow  Oobfobatb  Stogk— Damages — ^Unwabraktbd  Judo- 
ICSNT. — ^In  an  action  to  recoTcr  damages  alleged  to  have  been  suf- 
fered by  reason  of  certain  false  and  fraudulent  representations  con- 
cerning the  value  of  certain  shares  of  corporate  stock,  and  the  in- 
terest or  dividends  that  such  stock  paid,  whereby  the  plaintiff  was 
induced  to  purchase  the  same  from  the  defendant,  a  judgment  in 
favor  of  the  plaintiff,  who  resold  the  stock  the  day  following  its 
purchase,  cannot  be  sustained,  where  the  amount  of  the  same  is  based 
upon  the  difference  between  the  value  that  the  plaintiff  and  his 
purchaser  determined  the  stock  to  be  worth  under  a  compromise 
agreement  made  between  them  six  yean  after  the  oeeurrenee  of 
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the  transaction,  and  the  price  paid  to  plaintiff  bj  such  purchaser 
for  the  stock. 
Id. — Measubb  or  Damages. — In  snch  an  action  the  measure  of  damages 
is  the  difference  between  the  Talue  of  the  stock  at  the  time  of  its 
sale  bj  the  defendant  to  the  plaintiff  and  what  it  was  then  actuaUj 
worth. 

Id^ — EviDXNOS— Valub  or  Stook — ^DnrxDEKDS. — ^While  the  payment  of 
dividends  and  the  amount  thereof  are  elements  affecting  the  valne 
of  corporate  stock,  it  bj  no  means  follows  that  such  stock  has  no 
▼alne  because  of  tiie  failure  to  paj  dividends  thereon. 

Id. — Pleading — Disoovebt  or  FaAtjD — iNsurriciENT  Complaint— Stat- 
ute or  Limitations. — A  complaint  in  an  action  for  damages  for 
fraud  in  the  procurement  of  a  sale  of  corporate  stock,  filed  six 
years  and  four  months  after  the  alleged  fraud,  which  contains  no 
facts  showing  why  the  same  was  not  sooner  discovered,  but  which 
simply  recites  that  the  fraud  was  not  known  or  discovered  until 
about  a  certain  date,  is  insufficient 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  denying 
a  new  trial.    Adolphus  E.  Graupner,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

Liess  &  Sweasey,  for  Appellant. 

James  M.  Hanley,  for  Respondent 

LENNON,  P.  J. — ^This  action  was  brought  to  recover  dam- 
ages alleged  to  have  been  suffered  by  plaintiff,  William  Glinde- 
mann,  by  reason  of  certain  alleged  false  and  fraudulent  repre- 
sentations made  by  defendant  concerning  the  value  of  certain 
shares  of  corporate  stock,  and  the  interest  or  dividends  that 
such  stock  paid,  whereby  plaintiff  was  induced  to  purchase 
said  stock  from  the  defendant.  The  case  was  tried  with  a 
jury,  which  rendered  a  verdict  in  favor  of  the  plaintiff  for 
the  sum  of  $420,  and  this  appeal  is  from  the  judgment  ren- 
dered thereon  and  from  the  order  denying  the  defendant  a 
new  trial. 

It  is  insisted  by  the  appellant  that  there  is  no  evidence  upon 
which  the  verdict  and  judgment  can  be  sustained. 

The  facts  leading  up  to  the  transaction,  briefly  stated,  are 
these :  In  February,  1906,  the  defendant  purchased  ten  shares 
of  the  capital  stock  of  the  Central  Trust  Company  for  the  sum 
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of  one  thousand  one  hundred  dollars.  One  month  thereafter 
he  received  a  semi-annual  dividend  of  twenty-five  dollars 
from  profits  earned  by  the  stock  prior  to  his  purchase,  the 
rate  of  dividend  being  approximately  five  per  cent  per  annum. 
Shortly  thereafter  the  fire  of  1906  occurred  in  the  city  and 
county  of  San  Francisco,  causing  a  suspension  of  the  divi- 
dends upon  the  stock.  On  January  3, 1907,  ten  months  after 
defendant  had  received  the  dividends  referred  to,  he  sold  said 
ten  shares  of  stock  to  the  plaintiff  herein  for  the  sum  of  one 
thousand  one  hundred  dollars,  said  sum  being  the  exact 
amount  that  defendant  had  paid  for  the  stock  eleven  months 
previously.  The  following  day  plaintiff  resold  the  stock  to 
his  sister-in-law,  a  Mrs.  Schweitzer.  No  dividends  were  de- 
clared on  said  stock  during  the  succeeding  years  of  1907  or 
1908,  or  until  July  1,  1909,  when  a  dividend  of  three  dollars 
per  share  was  paid,  followed  semi-annually  by  similar  divi- 
dends up  to  the  time  of  the  trial  in  March,  1914.  In  Feb- 
ruary, 1911,  at  a  point  of  time  four  years  and  over  subsequent 
to  the  date  of  the  sale  and  transfer  of  the  stock  to  Mrs. 
Schweitzer,  the  Central  Trust  Company  and  the  Anglo-Cali- 
fornia Trust  Company  became  merged.  At  the  time  of  the 
merger  Mrs.  Schweitzer  delivered  up  her  shares,  and  received 
in  exchange  therefor  six  shares  of  Anglo-California  Trust 
Company  stock,  and  the  sum  of  $80,  which  sum  was  the  equiva- 
lent of  a  fractional  two-thirds  share  of  said  stock.  On  Feb- 
ruary 1,  1913,  six  years  after  the  sale  of  the  stock  to  the 
plaintiff,  he  was  informed  that  his  sister-in-law,  Mrs.  Schweit- 
zer, felt  bitter  toward  him  on  account  of  his  having  sold  her 
the  stock,  and  upon  interviewing  her  upon  the  subject  she 
informed  him  that  she  had  not  received  any  dividends  on  the 
stock  until  July,  1909,  and  also  that  he  had  misrepresented 
the  value  of  the  stock  to  her,  and  that  it  was  not  worth  the 
sum  of  $110  per  share  at  the  time  of  her  purchase.  There- 
after plaintiff  claims  he  paid  to  Mrs.  Schweitzer  the  sum  of 
$420.  This  sum,  it  appears,  waa  the  difference  between  eight 
hundred  dollars,  which  was  the  value  that  the  plaintiff  and 
Mrs.  Schweitzer  determined  the  stock  to  be  worth,  and  the  sum 
of  one  thousand  one  hundred  dollars,  the  price  paid  to  plain- 
tiff by  Mrs.  Schweitzer  for  the  stock ;  and  it  seems  this  sum 
was  sufficient  to  include  interest  from  the  date  of  the  invest- 
ment. On  May  16,  1913,  six  years  and  four  months  after  the 
sale  by  defendant  to  the  plaintiff  of  the  stock,  and  four  years 
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subsequent  to  the  resumption  of  the  payment  of  regular  di^i- 
dends  thereon,  plaintiff  filed  his  complaint  herein  alleging 
fraud  in  the  procurement  of  the  sale.  Plaintiff  alleged  in  his 
complaint  as  a  basis  for  his  cause  of  action  that  at  the  time  of 
the  sale  by  defendant  to  plaintiff,  the  defendant  represented 
to  him  that  said  stock  was  worth  the  sum  of  one  thousand  one 
hundred  dollars,  being  $110  per  share,  and  was  bearing  inter- 
est at  the  rate  of  six  per  cent  per  annum.  The  evidence  in 
support  of  this  allegation  shows  that  defendant  informed 
plaintiff  that  he  had  paid  the  sum  of  $110  per  share  for  the 
stock.  With  reference  to  the  alleged  representations  of  de- 
fendant concerning  the  interest,  the  evidence  is  not  clear  upon 
the  point  as  to  whether  or  not  the  defendant  represented  that 
the  stock  was  paying  five  or  six  per  cent  at  the  time  of  its 
transfer  from  the  defendant  to  plaintiff.  However  that  may 
be,  the  judgment  cannot  stand  for  the  reason  that  there  is 
absolutely  no  evidence  in  the  record  of  the  value  of  the  stock 
either  at  the  time  of  its  transfer  from  the  defendant,  or  at  the 
time  of  its  transfer  from  the  plaintiff  to  Mrs.  Schweitzer. 
The  only  evidence  relating  in  any  way  to  that  phase  of  the 
case  consisted  of  the  testimony  of  Mr.  Ouer,  a  witness  for  the 
plaintiff,  who  is  the  cashier  of  the  Anglo-California  Trust 
Company,  and  who  was  the  assistant  cashier  of  the  Central 
Trust  Company  during  the  years  1906  and  1907.  His  testi- 
mony was  to  the  effect  that  the  nonpayment  of  dividends 
would  not  necessarily  indicate  a  decrease  in  the  actual  value 
of  the  stock,  and  that  the  stock  would  really  be  worth  more 
by  the  nonpayment  of  dividends,  providing  the  company  was 
doing  a  profitable  business.  He  also  testified  that  the  stock 
was  not  a  listed  one;  that  he  could  not  give  its  actual  value  in 
January,  1907,  and  that  its  value  depended  entirely  upon 
supply  and  demand.  Prom  this  testimony  counsel  for  plain- 
tiff argues  that  it  follows  that  the  stock  was  worthless  at  the 
date  of  both  sales,  and  only  became  valuable  at  the  time  of 
the  merger  of  the  Central  and  Anglo-California  Trust  Com- 
panies, four  years  thereafter,  at  which  time  the  damages  be- 
came crystallized  and  fixed,  and  that  therefore  the  date  of  the 
merger  is  the  only  date  possible  at  which  damages  could  be 
assessed  in  view  of  the  plaintiff's  alleged  excusable  delay  in 
the  discovery  of  the  alleged  fraud. 

While  the  payment  of  dividends  and  the  amount  thereof 
are  elements  affecting  the  value  of  corporate  stock,  it  by  no 
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means  follows  that  such  stock  has  no  value  because  of  the 
failure  to  pay  dividends  thereon.  {Wegerer  v.  Jordan,  10 
Cal.  App.  362,  365,  [101  Pac.  1066].)  In  cases  of  this  char- 
acter the  measure  of  damages  is  the  difference  between  the 
value  of  the  stock  at  the  time  of  the  transaction  if  the  alleged 
representations  had  been  true,  and  what  it  was  then  actually 
worth.  However,  the  amount  of  the  verdict  was  undoubtedly 
based  upon  the  compromise  agreement  made  between  plain- 
tiff and  his  sister-in-law  six  years  after  the  transaction  took 
place ;  and  that  this  is  so  is  evident  from  the  fact  that  the  ver- 
dict is  for  the  exact  amount  claimed  to  have  been  paid  to  her 
by  the  plaintiff.  Conceding  that  this  sum  represented  the 
difference  in  value  of  the  stock  between  the  time  of  sale  and 
the  date  when  the  merger  of  the  companies  took  place,  it  by 
no  means  affords  a  criterion  of  the  value  of  the  stock  at  the 
time  of  the  sale.  We  conclude,  therefore,  that  there  being  no 
evidence  of  the  value  of  the  stock  at  the  time  of  the  transfer, 
there  is  absolutely  no  basis  upon  which  a  verdict  could  be 
predicated. 

Defendant  also  invokes  the  statute  of  limitations  as  a  shield 
to  the  action.  As  before  stated,  the  complaint  was  filed  six 
years  and  four  months  after  the  alleged  fraud.  No  facts  are 
pleaded  showing  why  the  alleged  fraud  was  not  sooner  dis- 
covered. The  complaint  contains  the  mere  statement  that  the 
fraud  was  not  known  or  discovered  by  the  plaintiff  until  about 
the  first  day  of  February,  1913.  Such  an  allegation  is  insuffi- 
cient to  excuse  the  delay  in  bringing  the  action.  {People  v. 
San  JoaqiUn  Valley  etc,  Assn.,  151  Cal.  797,  [91  Pac.  740] ; 
Truett  V.  Onderdonk,  120  Cal.  581,  589,  [53  Pac.  26].) 

The  judgment  and  order  denying  a  new  trial  are  reversed. 

Bichardsy  J.,  and  Kerrigan,  J.,  conevrrecL 
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[OIt.  No.  1416.    Third  Appellate  DlBtriot— December  1,  1015.] 

JOHN  W.  ULM,  Respondent,  v.  CLARENCE  11  PRATHEB 
et  al.,  Appellants. 

BECEiTSft— Appeal  fbom  Order  or  Appointment— Becord — ^Basis  or 
Order — Presumption. — ^Upon  an  appeal  from  an  order  appointinf 
a  receiver,  where  there  ia  no  bill  of  exceptions  in  the  transcript  or 
other  record  showing  upon  what  evidence  the  court  based  its  order, 
the  presumption  mast  be  indulged  in  support  of  the  action  of  the 
court,  that  it  had  before  it  facts  sufficient  to  jnstifj  it  in  making 
the  order,  notwithstanding  the  facts  which  are  disclosed  by  the  com- 
plaint might  not  themselves,  taken  alone,  be  enough  to  warrant  the 
appointment  under  section  564  of  the  Oode  of  Olvil  Procedure. 

APPEAL  from  an  order  of  the  Superior  Court  of  Siskiyou 
County  appointing  a  receiver.    James  F.  Lodge,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Taylor  &  Tebbe,  for  Appellants. 

B.  K.  Collier,  James  R.  Tapscott,  and  Tapscott  &  Tapscott, 
for  Respondent. 

HART,  J. — ^The  plaintiff  brought  this  action  for  an  account- 
ing and  thereby  a  determination  and  adjudication  of  the 
amount  to  which  the  parties  to  this  action  are,  respectively, 
entitled,  by  reason  of  an  agreement  of  copartnership  entered 
into  by  and  between  said  parties  on  the  first  day  of  June,  1909. 

Besides  praying  for  an  accounting,  the  complaint  asks  that 
a  receiver  to  act  pendente  lite  be  appointed  by  the  court  to 
take  charge  of  the  partnership  property  and  assets,  ''to  prop- 
erly protect  and  care  for  the  same,  and,  as  soon  as  practicable 
and  for  the  best  interests  of  all  concerned,  market  the  afore- 
said property,  and  the  whole  thereof,  under  the  directions  of 
the  court,  accounting  to  this  court  herein  for  the  proceeds 
thereof." 

The  court  accordingly  made  an  order  appointing  a  receiver, 
naming  one  Parshall  as  such,  said  receiver  immediately  quali- 
fying as  such  by  taking  the  oath  of  oflSce  and  entering  into  and 
filing  an  undertaking,  with  approved  sureties,  in  the  sum  of 
six  thousand  dollars,  the  amount  fixed  by  the  court 


Digitized  byLjOOQlC 


Dec.  1915.]  Ulm  v.  Pbathsb.  93 

This  appeal  is  brought  here  by  the  defendants  from  the 
order  appointing  the  receiver. 

The  complaint  discloses  that  the  plaintiff,  a  resident  of 
Chicago^  was  the  owner  of  a  two  thousand  acre  tract  of  land 
in  Siskiyou  County,  this  state,  and  also  owned  farming  im- 
plements and  other  personal  property,  which  were,  at  the  time 
the  copartnership  agreement  was  entered  into,  situated  on 
said  land;  that  defendants  were  also  the  owners  of  certain 
farming  implements  and  other  personal  property  suitable  for 
farming  purposes ;  that,  by  the  agreement  referred  to,  the  de- 
fendants were  to  take  possession  of  said  land,  together  with 
the  personal  property  belonging  to  both  parties,  and  were  to 
operate,  farm,  and  manage  said  ranch  for  the  mutual  interest 
and  benefit  of  the  parties  for  the  period  beginning  with  the 
first  day  of  June,  1909,  and  ending  on  the  thirtieth  day  of 
September,  1913 ;  that  the  returns  to  come  from  the  operation 
of  the  ranch  by  the  defendants  as  a  stock  and  hay  ranch 
should,  after  the  payment  of  all  necessary  expenses  in  con- 
ducting the  business  of  the  ranch,  and  of  the  money  used  in 
buying  additional  stock,  tools,  implements,  etc.,  and  the  pay- 
ment of  the  principal  and  interest  of  any  borrowed  money  or 
capital  used  in  the  business,  be  divided  equally  between  the 
parties,  either  in  money  or  property.  It  was  further  agreed 
that  the  parties  of  the  second  part  (defendants)  ''shall  have 
the  right  and  privilege  of  using  not  to  exceed  seventy-five  dol- 
lars per  month,  during  each  month,  of  funds  produced  here- 
under, toward  defraying  their  family  expenses,  which  shall  be 
charged  against  them  and  against  their  interest  herein,"  etc. 

The  complaint  alleges  that  it  was  mutually  stipulated  and 
agreed  by  the  parties  to  said  agreement  that  the  certain  per* 
sonal  property  heretofore  referred  to  and  separately  owned 
by  the  parties  was,  as  soon  as  the  agreement  was  signed,  to 
become  the  joint  property  of  the  first  and  second  parties  to 
said  agreement  and  be  equally  owned  by  them,  half  and  half, 
and  that  any  amount  due  or  furnished  by  the  one  party  over 
the  amount  furnished  by  the  other  should  be  considered  as 
money  loaned  by  such  party  to  the  eoparties,  and  should  draw 
interest  at  the  rate  of  six  per  cent  per  annum,  and  should  be 
a  first  lien  against  such  joint  property  and  payable,  principal 
and  interest,  from  the  joint  sales  of  such  property,  or  of  the 
proceeds  of  the  ranch,  ''and  that  among  the  terms  of  said 
agreement,  any  party  thereto  contributing  any  amount  in  ex- 
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cess  of  the  amount  furnished  by  the  other  party  should  be 
considered  as  having  loaned  the  coparties  such  amount,  and 
same  should  be  treated  as  above  specified."  The  complaint 
further  alleges  that  the  plaintiff,  under  the  provisions  of  the 
said  agreement,  has  received  the  total  sum  of  $1,520,  only,  and 
that,  excepting  a  lot  of  alfalfa  seed  of  the  value  of  $73.80,  he 
has  never  received  any  other  or  additional  amount  as  his  share 
of  the  proceeds  of  the  said  agreement  or  the  profits  derived 
from  the  operation  of  said  ranch ;  that  the  amount  of  the  ad- 
vances made  by  the  plaintiff  under  the  said  agreement  during 
the  life  thereof,  including  interest  thereon  at  the  rate  of  six 
per  cent  per  annum,  is  the  sum  of  $3,289.70;  that  the  amount 
received  by  the  defendants  under  the  provision  of  the  agree- 
ment allowing  them  the  privilege  of  using  the  sum  of  $75  per 
month  during  each  month  out  of  the  funds  produced  on  the 
ranch  is  the  sum  of  $3,850,  and  that  no  portion  of  said  sum 
has  been  paid  by  the  defendants,  or  either  of  them,  to  said 
coparties,  ''or  at  all";  that  the  said  agreement  and  the  term 
of  the  life  thereof  expired  on  the  thirtieth  day  of  September, 
1913,  and  prior  to  the  filing  of  the  complaint  herein ;  that  the 
plaintiff,  prior  to  that  date,  notified  the  defendants  that  he 
desired  a  full  and  complete  settlement  at  the  expiration  of  the 
term  of  said  agreement  of  all  transactions  had  thereunder, 
''and  at  the  expiration  of  said  term  of  said  agreement  said 
plaintiff  personally  requested  said  defendants  and  each  of 
them  to  comply  therewith,  but  said  defendants  then  refused, 
and  ever  since  said  last  mentioned  date  have  refused  so  to  do." 
It  is  alleged  that  the  defendants  have  removed  from  the  afore- 
said ranch  a  large  portion  of  the  joint  property  of  said  parties 
to  the  aforesaid  agreement,  without  the  consent  of  the  plain- 
tiff, "and  said  plaintiff  is,  at  this  time,  without  definite  knowl- 
edge as  to  the  status,  on  September  30,  1913,  or  at  any  time 
since  said  last  mentioned  date,  of  the  business  transacted  un- 
der and  in  pursuance  to  the  aforesaid  agreement;  .  .  .  that 
by  reason  of  the  failure,  neglect  and  refusal  of  said  defend- 
ants and  of  each  of  them  to  render  to  said  plaintiff  the  state- 
ments and  reports  contemplated  by  the  aforesaid  agreement, 
said  plaintiff  is  unable  to  ascertain  the  true  condition  of 
affairs  of  the  respective  parties  to  said  agreement  on  Septem- 
ber 30, 1913,  or  since  said  date." 

It  is  contended  by  the  defendants  that  the  case  made  by  the 
complaint,  a  substantially  correct  statement  of  whose  aver- 
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ments  is  above  given,  is  not  sufficient  to  have  authorized  the 
court,  under  the  terms  of  section  564  of  the  Code  of  Civil  Pro- 
cedure, to  appoint  a  receiver  to  take  charge  of  the  property 
involved  in  this  controversy  and  to  dispose  of  the  same  as 
specified  in  the  order  under  the  directions  of  the  court.  This 
contention  assumes,  of  course,  that  the  order  appointing  the 
receiver  was  wholly  predicated  on  the  ex  parte  showing  made 
by  the  complaint;  but  we  cannot  say,  from  the  record  before 
us,  that  such  was  the  case  or  that  there  were  not  other  facts 
presented  to  the  court  in  the  proceeding  than  those  appearing 
in  the  complaint. 

There  is  no  bill  of  exceptions  in  the  transcript  on  appeal. 
Embodied  in  the  transcript  are  the  following  papers  and  pro- 
ceedings only:  The  complaint;  the  order  appointing  a  re- 
ceiver; the  oath  of  the  receiver;  the  bond  of  that  officer;  the 
notice  of  appeal  from  the  order  appointing  a  receiver ;  and  a 
stipulation  by  the  attorneys  of  the  respective  parties  allowinpr 
the  defendants  additional  time  over  that  prescribed  by  law  for 
preparing  and  serving  the  transcript  on  appeal.  Embodied 
in  the  transcript  is  also  the  certificate  of  the  derk  of  the  court 
in  which  he  declares  that  ''the  foregoing  transcript  contains 
full,  true  and  correct  copies"  of  the  above  enumerated  docu- 
ments, papers,  proceedings,  notice  of  appeal,  stipulation,  etc. 

It  does  not  appear  from  the  clerk's  certificate  or  otherwise 
from  the  transcript  that  the  court,  in  the  appointment  of  the 
receiver,  acted  solely  upon  or  at  all  considered  the  disclosures 
made  by  the  complaint  relative  to  the  joint  property  of  the 
parties  or  its  situation,  except  in  so  far  as  the  complaint  dis- 
closed that  a  cause  of  action  existed  in  favor  of  the  plaintiff 
and  the  nature  of  such  action ;  nor  is  it  made  to  appear  by  the 
transcript  whether  the  court  did  or  did  not  take  oral  testi- 
mony or  receive  affidavits  or  depositions  in  support  of  the  ap- 
plication. In  brief,  there  is,  as  stated,  no  bill  of  exceptions 
in  the  transcript  and  no  record  in  any  other  form  authorizing 
a  review  of  the  action  of  the  court  in  appointing  a  receiver. 

The  order  appointing  a  receiver  itself  contains  the  only  in- 
formation furnished  by  the  transcript  of  the  proceedings  di- 
rectly culminating  in  the  making  thereof,  and  it  cannot  be 
determined  therefrom  upon  what  evidence  or  considerations 
the  court  founded  its  order.  The  preamble  of  the  order  re- 
cites that  ''it  appearing  to  the  court  from  the  complaint  that 
there  exists  a  cause  of  action  in  favor  of  said  John  W.  Ulm 
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against  said  defendants,  Clarence  M.  Prather  and  Mary  L. 
Prather,  and  that  there  is  in  existence  certain  property  re- 
ferred to  in  said  complaint  and  hereinafter  referred  to,  which 
is  owned  jointly  by  said  plaintiff  and  said  defendants,  and  it 
further  appearing  that  the  aforesaid  property  is  in  danger  of 
being  removed  and  the  rights  of  said  plaintiff  therein  jeopar- 
dized, .  .  .  ,"  and  here  follows  the  order  appointing  one  W.  R. 
Parshall  as  receiver.  Thus  it  will  be  noted  that,  as  stated,  the 
order  itself  does  not  disclose  the  nature  and  extent  of  the  pro- 
ceedings leading  to  the  making  of  the  order,  or  what  consti- 
tuted the  basis  of  the  court's  action  in  making  it. 

In  the  absence  of  an  affirmative  showing  that  the  court 
abused  its  authority  in  appointing  the  receiver,  the  due  regu- 
larity of  the  court's  action  in  that  regard  will  be  presumed. 
In  other  words,  there  being  no  bill  of  exceptions  or  other  rec- 
ord showing  upon  what  evidence  the  court  based  its  order,  the 
presumption  must  be  indulged,  in  support  of  the  order,  that 
the  court  had  before  it  facts  sufficient  to  justify  it  in  making 
the  order,  notwithstanding  that  the  facts  which  are  disclosed 
by  the  complaint  might  not  themselves,  taken  alone,  be  enough 
to  warrant  the  appointment  of  a  receiver  under  section  564  of 
the  Code  of  Civil  Procedure. 

But  what  was  said  by  Chief  Justice  Sullivan,  in  the  very 
recent  case  of  Borges  v.  Dunham,  169  Cal.  83,  [145  Pac.  1011], 
is  peculiarly  pertinent  to  the  record  before  us,  and  is  decisive 
of  this  case:  ''If  we  consider  the  appeal  as  taken  under  the 
old  method,  it  is  ineffectual  for  the  purposes  of  review,  be- 
cause it  contains  no  bill  of  exceptions  showing  what  papers 
were  used  or  what  evidence  was  introduced  on  the  motion.  If 
we  consider  the  appeal  as  taken  under  the  provisions  of  see- 
tions  953a,  953b,  and  953e  of  the  Code  of  Civil  Procedure,  the 
appeal  is  abortive,  because  appellant,  after  filing  notice  of 
appeal,  took  no  further  steps  under  those  code  sections  to  pro- 
cure a  record  to  be  used  on  appeal.  For  the  reasons  stated  it 
is  impossible  with  the  record  before  us  to  review  the  order 
appointing  the  receiver.  As  the  filing  of  the  notice  of  appeal 
in  the  court  below,  treating  the  appeal  as  taken  under  the  new 
method,  conferred  jurisdiction  upon  this  court,  and  as  a  mere 
inspection  of  the  record  shows  that  appellant  is  entitled  to  no 
relief,  the  proper  order  for  this  court  to  make  in  response  to 
the  motion  to  dismiss  is  to  affirm  the  order  appointing  a  r^ 
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ceiver.     (Hiberma  Savings  &  Loan  8oc.  v.  Doran,  161  Cal. 
118,  [llSPac.  526].)" 

It  follows  from  the  foregoing  that  the  order  appointing  the 
receiver  must  be  affirmed,  and  it  is  so  ordered. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred* 


[OiT.  No.  1431.    Third  Appellate  Distriet— December  t,  1915.] 

BMILY  WILLS,  Appellant,  v.  E.  K.  WOOD  LUMBER  A 
MILL  COMPANY,  Respondent. 

QunnKO  Title  —  Fbaxtdulent  Conveyanob — EMdence  —  Suppokt  of 
Finding. — In  this  action  to  quiet  title  involving  the  validity  of  a 
deed  of  real  property  made  bj  a  husband  to  his  wife,  it  is  held 
that  the  evidence  supportb  the  findings  that  the  husband,  and  not 
the  wife,  was  the  legal  owner  of  the  property  at  the  time  the  deed 
thereof  was  made,  and  that  such  deed  was  void  as  to  creditors  of 
the  husband  because  of  lack  of  consideration  and  tiie  insolveney  of 
the  grantor  at  the  time  of  its  execution. 

^BL— Bankbuftcy — JuDOifENT  LiSN — WHEN  Pbeseeved. — The  lien  of 
a  judgment  as  a  preferential  lien  in  favor  of  a  creditor  of  a  bank- 
rupt is  dissolved  when  the  petition  in  bankruptcy  is  filed  within  four 
months  of  the  obtaining  of  the  judgment,  but  may  be  preserved  for 
the  benefit  of  all  the  creditors  in  a  case  where  the  dissolution  of  such 
lien  would  militate  against  the  beet  interests  of  the  estate  of  the 
bankrupt 

Id^— DiscHABOB  m  Banxruptot— Liens  not  Afrcfbd  bt. — ^A  discharge 
in  bankruptcy  releases  from  personal  liability  only,  and  has  no  effect 
upon  liens  against  the  property  of  the  bankrupt. 

Id. — ^Fraudulent  CoNysYANOE-^CoNSTBUGnoN  or  Seotion  3442,  Oiyil 
Code — Pboof  or  Fraud — When  Unnecessary. — Section  3442  of  the 
CSvil  Code  makes  a  transfer  fraudulent  and  void  as  to  existing 
creditors,  as  a  matter  of  law,  when  the  transfer  is  voluntary  or 
without  a  valuable  consideration,  by  one  while  insolvent,  or  in  con- 
templation of  insolvency,  and  no  proof  of  actual  fraud  is  necessary. 

Id. — Advebsb  Possession — ^Void  Deed  from  Husband  to  Wife.— The 
rule  that  a  married  woman  not  living  separate  and  apart  from  her 
husband  and  having  no  claim  in  her  own  right  to  land  cannot  acquire 
title  to  it  as  her  separate  estate  by  adverse  possession,  is  applicable 
to  a  ease  where  the  wife  claims  separate  ownership  under  a  ?oid 
deed  from  the  husband. 
19  C»L  App.— 7 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Marin 
County,  and  from  an  order  denying  a  new  triaL  Edgar  T. 
Zook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Martin  Stevens^  for  Appellant. 

Martinelli  ft  Greer,  for  Bespondent 

CHIPMAN,  P.  J. — ^PlaintifF  commenced  the  action  to  quiet 
her  title  to  a  certain  lot  situated  in  San  Anselmo,  Marin 
County,  as  against  the  daims  which,  it  is  alleged,  defendant 
makes  to  the  property. 

Defendant  answered,  denying  plaintiff^s  ownership  and 
denying  that  defendant's  claim  to  the  property  is  without 
right.  Further  answering,  alleges:  That  defendant  is  the 
owner  and  entitled  to  possession  of  the  property;  that,  on 
October  8,  1906,  and  long  prior  thereto,  plaintiff  and  one 
Hamilton  Wills  were,  and  ever  since  have  been  and  now  are, 
husband  and  wife,  and  on  said  day  said  Hamilton  Wills  was 
the  owner  seized  in  fee  and  in  possession  of  the  whole  of  said 
real  property ;  that  on  said  day  he  was  indebted  to  defendant 
in  the  sum  of  $4,432.72  for  goods,  wares,  and  merchandise 
theretofore  sold  and  delivered  by  defendant  to  Hamilton  Wills, 
and  in  addition  to  said  indebtedness  the  said  Hamilton  Wills 
was  also  indebted  to  divers  other  persons  in  lai^e  sums  of 
money,  the  amount  of  which  defendant  is  unable  to  state; 
that  on  said  date  and  for  a  long  time  prior  thereto  the  said 
Hamilton  Wills  was  unable  to  pay  his  debts  in  full  from  his 
own  means  as  the  same  became  due  in  the  ordinary  course 
of  business,  and  was  insolvent,  all  of  which  was  weU  known 
to  plaintiff;  that  on  said  day  said  Hamilton  WiUs,  while  so 
indebted  and  so  insolvent,  ''and  with  full  purpose  and  intent 
to  hinder,  delay,  and  defraud  his  creditors,  and  particularly 
this  defendant,  and  designing  to  cheat  his  creditors  and  par- 
ticularly this  defendant,  did  voluntarily  and  without  valu- 
able consideration  make,  execute,  and  deliver  to  plaintiff  a 
conveyance  transferring  to  plaintiff  all  of  said  real  prop- 
erty'*; that  on  February  12,  1908,  there  was  still  due  from 
said*  Hamilton  Wills  to  defendant  on  account  of  said  indebted- 
ness of  $4,432.72  a  balance  of  $2,680.82,  and  that  thereupon, 
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upon  said  last  named  day,  defendant  commenced  an  action 
against  said  Hamilton  Wills,  in  the  superior  court  of  said 
county,  to  recover  said  balance ;  that  on  June  25, 1908,  a  judg- 
ment was  duly  given,  made,  and  entered  in  said  action  in 
favor  of  defendant  and  against  said  Hamilton  Wills  for  said 
balance,  together  with  $15.50  costs  of  suit,  which  said  judg- 
ment was  duly  docketed  in  the  office  of  the  county  clerk  of 
said  county;  that  on  the  thirty-first  day  of  October,  1910,  a 
writ  of  execution  was  duly  issued  out  of  said  court  in  said 
action  directed  to  the  sheriff  of  said  county,  who  did,  after 
due  proceedings  had,  according  to  law,  duly  sell  all  of  said 
premises  to  the  defendant,  and  that  a  certificate  of  sale  was 
duly  issued  by  said  sheriff  to  this  defendant,  and  thereafter, 
on  January  12,  1912,  said  sheriff  duly  executed  and  delivered 
to  this  defendant  a  deed  conveying  all  of  said  property,  which 
said  deed  was  duly  recorded  on  January  19,  1912,  and  ever 
since  said  twelfth  day  of  January,  1912,  this  defendant  has 
been  and  now  is  the  owner  of  all  said  property  and  entitled 
to  possession  thereof. 

The  court  found  the  facts  substantially  as  alleged  in  the 
answer  and,  as  conclusions  of  law,  found  that  the  transfer  of 
said  property  by  said  Hamilton  Wills  to  plaintiff,  on  October 
8,  1906,  "was  fraudulent  and  void  as  to  this  defendant'*; 
that  plaintiff  take  nothing  by  her  complaint  and  ''that  de- 
fendant is  entitled  to  the  judgment  and  decree  of  this  court 
that  it  is  the  owner  of  and  entitled  to  the  possession  of  all 
of  said  real  property,"  etc. 

Judgment  was  accordingly  entered  for  defendant,  from 
which  and  from  the  order  denying  her  motion  for  a  new  trial 
plaintiff  appeals. 

Plaintiff  testified:  *'I  am  the  owner  of  the  property  de- 
scribed in  the  complaint  herein.  I  acquired  said  property 
in  1905  and  went  into  possession  thereof  in  September,  1905, 
and  went  to  live  upon  the  property  at  that  time.  At  that 
time  I  had  upon  the  property  a  little  shack  that  cost  about 
two  hundred  dollars.  Ever  since  September,  1905,  I  have 
been  living  upon  that  property  with  my  husband.  Nobody 
but  m3rself  has  been  in  possession  of  that  property  since  Sep- 
tember, 1905.  I  have  paid  all  of  the  taxes  which  have  been 
levied  upon  the  property  since  September,  1905,  and  during 
all  that  time  I  have  been  in  the  exclusive  possession  of  that 
proper^.    I  paid  four  hundred  dollars  for  the  lot.''    There 
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was  received  in  evidence  on  the  part  of  plaintiff  a  declaration 
of  homestead  by  plaintiff,  in  due  form,  of  date  July  7,  1908, 
duly  acknowledged  and  recorded  on  that  day,  "for  the  joint 
benefit  for  myself  and  husband."  The  value  of  the  property 
was  "estimated  to  be  five  thousand  dollars." 

On  cross-examination  she  testified:  *'I  acquired  the  prop- 
erty in  June  or  July,  1905,  from  Mr.  Croker.  My  husband 
bought  the  property  from  my  money.  My  husband  did  busi- 
ness for  me :  I  had  about  one  thousand  five  hundred  dollars 
at  that  time.  I  put  my  money  in  the  First  National  Safe 
Deposit  and  the  next  time  my  husband  bought  a  safe  I  put 
it  in  his  safe,  in  a  little  tin  box  at  San  Francisco.  ...  I  came 
to  California  in  1888  or  1889.  I  came  here  in  February  and 
married  Mr.  Wills  in  the  following  November.  I  had  over 
one  thousand  dollars  when  I  married  Mr.  Wills.  I  do  not 
know  exactly  how  much  over.  I  did  not  have  any  talk  with 
Mr.  Croker.  (Mr.  Croker  conveyed  the  property  to  her  hus- 
band.) I  was  very  sick  at  the  time.  I  earned  money  after 
T  was  married ;  I  earn  it  still ;  I  keep  boarders.  My  husband 
went  on  the  road.  I  kept  boarders  and  raised  chickens  and 
made  more  money  than  he  did.  I  loaned  him  money.  Tu 
the  sale  and  purchase  of  this  property  my  husband  was  the 
agent  for  me  on  account  of  I  was  not  acquainted  with  this 
language  only  a  little.  I  was  green  to  this  country.  Besides 
I  was  very  sick.  .  .  .  Physically  or  mentally  I  was  in  no  con- 
dition to  transact  business  in  1905.  My  husband  negotiated 
with  and  made  the  contract  with  Mr.  Croker.  Q.  Do  you 
know  to  whom  Mr.  Croker  gave  the  deed  to  the  property! 
A.  Well,  my  husband  done  the  business.  I  was  in  no  condi- 
tion to  transact  business.  I  don't  know  what  they  done. 
My  husband  took  the  money  out  of  the  safe  deposit  and  paid 
cash  for  the  property.  He  took  it  out  of  his  safe.  My  hus- 
band kept  the  property  in  his  name  for  quite  a  while  and 
the  papers  were  burned  up;  then  I  wanted  the  property  re- 
corded in  my  name ;  it  belonged  to  me.  .  .  .  After  the  earth- 
quake, when  my  husband  went  to  the  city,  he  said,  'The  whole 
thing  is  destroyed,'  safe  and  everything  in  his  office,  and  after 
that  he  said,  'All  my  papers  were  destroyed.'  He  said,  'That 
is  destroyed,  too.'  I  said,  'You  had  better  go  to  Mr.  Croker 
and  have  a  new  deed  and  have  it  recorded  who  it  belongs  to, 
in  my  name.'  .  .  .  About  this  deed  I  said  (to  her  husband) 
'How  can  we  settle  it  thenf  we  have  no  deed.    I  want  to 
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have  this  property.  I  am  well  now  and  I  want  to  Iiave  it, 
make  it  my  home,  so  if  anything,  business  or  like  such  things, 
I  could  always  make  a  living  on  it.'  I  think  he  went  to  Mr. 
Croker  a  couple  of  months  after  that  when  things  were  getting 
quiet." 

At  this  point  in  plaintiff's  testimony  defendant  introduced 
a  grant,  bargain,  and  sale  deed,  dated  October  6,  1906,  made 
by  Frederick  Croker  and  his  wife  to  Hamilton  Wills,  recorded 
on  the  same  day.  Also,  deed  of  gift,  dated  October  8,  1906, 
from  Hamilton  Wills,  to  his  wife  (plaintiff),  recorded  on  the 
same  day.  On  further  cross-examination,  she  testified:  *'In 
1905  a  little  shack  was  built  on  that  lot.  I  bought  it.  My 
husband  paid  for  it — ^the  lumber.  I  gave  him  the  bills.  Not 
much  lumber  was  bought  from  B.  K.  Wood  Lumber  &  Mill 
Co.  It  only  amounted  to  about  three  hundred  dollars.  My 
husband  had  the  four  hundred  dollars  to  buy  the  lot  in  his 
safe.  I  told  him  to  take  it  when  I  was  in  the  hospital.  I 
gave  my  husband  all  the  money  I  had  just  for  this  property. 
I  wanted  to  have  a  home.  The  doctors  told  me  I  must  go 
into  the  country  if  I  wanted  to  live;  my  husband  was  then 
a  contractor  building  houses  over  in  Marin  County.  I  gave 
him  that  money  to  buy  a  home.  •  •  •  After  I  got  out  of  the 
hospital,  I  came  over  to  San  Anselmo  to  live  and  the  prop- 
erty was  bought  in  June  or  July,  1905 ;  when  I  first  came  to 
San  Anselmo  I  was  just  camping ;  lying  on  a  cot  in  a  tent ; 
in  May,  1905,  when  I  was  in  hospital,  I  said  to  my  husband, 
*Take  all  you  need  to  get  a  home — buy  a  home,'  and  he  took 
all  of  the  money,  I  saved  all  my  life  for  it ;  that  money  was 
over  a  thousand  dollars.*'  On  re-examination  she  testified: 
''Q.  Was  anything  said  by  either  of  you  as  to  whose  name 
the  property  was  to  be  taken  in  at  that  timet  A.  At  that 
time  I  just  say  to  my  husband,  *Buy  a  property,  buy  a  home.* 
At  the  time  I  just  left  everything  to  him  as  my  agent,  but 
I  want  to  have  it  as  my  home.  Q.  You  wanted  him  to  buy  a 
home  for  you  with  your  money  t  A.  Yes,  sir,  from  my 
money.  Q.  Did  he  understand  that  from  yout  A.  I  guess 
he  did.  Q.  Did  you  so  tell  himt  A.  Yes,  sir.**  On  recross 
she  testified:  ''My  husband  handed  me  the  deed  when  he  put 
the  property  in  my  name  in  1906  and  said,  'There  is  your 
property,'  and  I  say,  *Now,  for  you  to  take  the  deed  and  put 
it  in  the  safe  deposit.*  When  he  put  it  in  my  name  he  showed 
it  to  me  and  he  went  up  to  the  city.    I  had  no  talk  with  him 
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about  the  deed  at  all;  I  was  glad;  I  had  my  property;  that 
is  all;  I  saw  my  name  in  the  deed.  .  .  .  When  he  showed 
it  to  me  it  had  been  recorded;  I  paid  a  dollar  for  recording 
it.  .  .  •  When  he  showed  me  the  deed  with  my  name,  he  came 
from  San  Rafael;  it  was  already  recorded;  he  showed  it  to 
me  after  it  was  recorded.*' 

Plaintiff  rested  at  this  point  of  the  evidence.  Concerning 
the  execution  of  the  deed  to  her  husband,  witness  Croker, 
Wills'  grantor,  testified:  **I  know  Hamilton  Wills;  known 
him  since  1905.  I  sold  to  Mr.  Wills  a  lot  in  Boss  Valley  Park, 
lot  137,  being  the  lot  described  in  plaintiff's  complaint,  for 
four  hundred  dollars,  terms  cash;  he  made  a  deposit  of  half 
the  cost  and  within  thirty  days,  I  think,  paid  the  balance; 
am  not  sure,  though ;  within  the  thirty  days  I  made  the  deed 
transferring  the  property  to  him.  The  Court:  Q.  What  did 
he  say  in  reference  to  the  purchase,  if  anything,  to  yout 
A.  I  don't  remember.  Q.  Did  he  say  he  was  purchasing  it 
for  anybody!  A.  No.  Q.  Other  than  himself t  A.  I  think 
not."  Here  was  introduced  a  receipt  signed  by  Mr.  Croker, 
dated  June  21,  1905,  acknowledging  the  receipt  from  Wills 
of  two  hundred  dollars  deposit  on  account  of  four  hundred 
dollars,  the  purchase  price  of  the  property.  Balance  was  to 
be  paid  in  thirty  days.  He  testified  that  he  afterward  made 
a  deed  to  WiUs.  **I  made  a  second  deed  to  him.  (Above 
referred  to  of  date  October  6,  1906.)  At  the  time  I  made 
this  second  deed  to  Hamilton  Wills  I  do  not  know  whether 
he  asked  me  to  execute  the  deed  to  his  wife.  I  don't  remem- 
ber much  about  what  was  said  by  either  of  us  at  that  time. 
I  know  he  made  some  excuse  for  wanting  the  second  deed. 
He  did  not  at  any  time  ask  me  to  make  a  deed  to  his  wife; 
he  gave  me  some  reason  for  wanting  a  second  deed;  it  was 
satisfactory  to  me."  Witness  Studley,  before  whom  the  deed 
was  acknowledged  by  Croker,  testified  that  he  knew  of  the 
deed  formerly  given  Wills  by  Croker  and  asked  Wills  why 
he  had  not  recorded  it  ''I  had  been  collecting  taxes,  but 
I  noticed  the  property  was  still  assessed  to  Mr.  Croker  and 
I  asked  him  (Wills)  why  he  hadn't  recorded  the  deed.  I  do 
not  remember  his  answer  at  all.  Q.  Did  he  at  any  time  say 
to  you  the  property  was  the  properly  of  his  wife,  Emily 
Wills!    A.  No,  sir." 

Witness  Pitcher,  manager  of  defendant  corporation,  testi- 
fied that  he  knew  the  land  involved  and  that  his  company 
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"sold  to  Mr.  Wills  the  materials  for  improvements  or  build- 
ing on  that  land.  He  told  me  he  bought  the  lot  and  wanted 
to  build  a  house  on  it.  That  was  in  the  fore  part  of  1905; 
that  was  the  first  business  we  did  with  him ;  to  furnish  mate- 
rial on  this  property  in  question.  When  we  were  furnishing 
lumber  to  him  he  put  up  one  house  at  first;  then  I  think  he 
put  up  another  house  afterward,  and  the  stable;  he  did  not 
state  to  me  that  was  his  wife's  property.  Q.  His  statement 
to  you  was  he  had  bought  the  property!  A.  He  told  me  it 
was  his  property."  This  occurred  before  Wills  conveyed  the 
property  to  his  wife  and  after  Croker  had  conveyed  it  to  him. 

The  foregoing  is  the  evidence  bearing  upon  the  question  of 
plaintiff's  ownership  of  the  land  on  October  8,  1906,  the  date 
of  the  deed  of  gift  to  her  by  her  husband.  The  court  found 
that,  on  that  date,  "Hamilton  Wills  was  the  owner,  seized  in 
fee,  and  in  the  possession  of  the  whole  of  the  real  property 
mentioned  in  plaintiff's  complaint."  Mr.  Wills  was  called 
as  a  witness  by  defendant  and  testified  at  some  length,  mainly 
concerning  his  condition  as  to  solvency,  which  we  shall  have 
occasion  to  notice  later.  But  he  said  nothing,  and  was  asked 
no  question  by  either  party,  as  to  what  occurred  when  he  made 
the  purchase  of  the  land  in  question. 

The  claim  of  plaintiff  is  that  the  property  in  question  was 
purchased  with  her  money  and  became  her  separate  estate, 
though  the  deed  originally  was  made  to  her  husband,  and  that 
when  he  conveyed  the  property  to  her,  on  October  8,  1906, 
her  title  was  unassailable  by  the  then  creditors  of  her  husband. 

The  position  of  defendant  is  that,  on  October  8,  1906,  her 
husband  was  insolvent,  and  that  the  conveyance  made  by  him 
to  his  wife  was  voluntary  and  without  consideration,  and, 
under  section  3442  of  the  Civil  Code,  was  fraudulent  and  void 
as  to  existing  creditors  ''and  appellant  has  no  right,  title, 
interest  or  claim  in  or  to  said  property." 

It  is  not  shown  that  defendant  or  any  of  the  creditors  of 
Wills  knew  that  his  wife  claimed  the  property  prior  to  Octo- 
ber 8,  1906.  Except  as  appears  from  her  testimony,  it  was 
not  shown  that  her  husband  understood  that  he  was  to  make 
the  purchajse  for  her.  His  acts,  unexplained,  would  seem  to 
leave  a  strong  inference  that  there  was  no  such  understand- 
ing. Without  entering  upon  an  analysis  of  plaintiff's  testi- 
mony, we  think  the  facts  and  circumstances  thus  far  disclosed 
warranted  the  eourt  in  finding  that,  on  October  8,  1906, 
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Hamilton  Wills  had  the  legal  title  unaffected,  so  f ar  as  hia 
creditors  were  concerned,  hy  any  equity  of  his  wife  in  the 
property. 

The  question  we  are  next  to  determine  is,  Was  Mr.  Wills 
insolvent  at  that  time  and  were  the  subsequent  proceedings, 
as  they  appear  in  the  record,  sufficient  to  justify  the  finding 
that  defendant,  ever  since  the  twelfth  day  of  January,  1912, 
''has  been,  and  now  is,  the  owner  of  all  said  property.** 
There  was  evidence  that,  on  October  8,  1906,  Wills  was  in- 
debted to  defendant  in  the  sum  of  $4,432.72,  on  which  some 
payments  were  afterward  made,  leaving  due,  in  February, 
1908,  $2,680.82,  for  which  defendant  brought  suit,  and,  on 
June  26,  1908,  obtained  judgment  against  Wills  "which  was 
never  vacated,  modified,  or  set  aside  or  appealed  from  and 
duly  became  a  final  judgment  in  said  action.** 

It  appeared  that,  on  October  16,  1906,  Wills  made  an  as- 
signment to  E.  B.  Martinelli  of  his  interest  in  certain  build- 
ing contracts  for  the  construction  of  two  two-story  residences 
in  Ross  Valley,  "in  trust  to  be  applied  by  the  said  Martinelli 
to  the  payments  of  said  amounts  as  may  hereafter  become  due 
to  any  person,  firm,  or  corporation  on  account  of  materials 
furnished  or  labor  performed  in  completing  said  contracts. 
Any  balance  remaining  of  said  moneys  after  full  payment  of 
all  amounts  which  may  hereafter  become  due  after  complet- 
ing said  contracts  as  aforesaid,  shall  be  paid  by  said  E.  B. 
Martinelli  pro  rata  to  the  following  named  persons  who  now 
have  claims  against  the  said  contracts,  to  wit:  E.  E.  Wood 
Lumber  &  Mill  Company.  Fox  (electrician).  Pearson  (plas- 
terer).** It  appeared  that  this  assignment  was  made  because 
Wills  was  financially  unable  to  purchase  the  necessary  mate- 
rials to  complete  the  buildings;  that,  prior  to  October  8, 1906, 
he  had  been  pressed  by  defendant  for  payment  but  was  un- 
able to  respond;  that  he  paid  some  installments  and  had  re- 
duced the  debt,  as  above  stated,  when  defendant  brought  suit 
against  him.  Wills  was  called  as  a  witness  by  defendant,  and 
testified  that  he  was  solvent  at  the  above  date;  that  he  had 
one  thousand  dollars  or  one  thousand  two  hundred  dollars  in 
bank  and  owned  certain  personal  property  the  value  of  which 
he  stated  at  about  three  hundred  doUars,  besides  his  interest 
in  the  said  assigned  contracts.  His  statement  that  he  was 
solvent  was  disputed  by  un controverted  evidence.  He  filed  a 
voluntary  petition  in  insolvency  on  July  10,  1908,  on  July  17, 
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1908,  was  adjudged  an  insolvent,  and,  on  October  81,  1908, 
he  was  duly  discharged  in  bankruptcy.  In  his  petition  he 
showed  liabilities  amounting  to  $4,241.02  and  assets  amount- 
ing to  $3,416.35,  of  which  $658  was  claimed  as  exempt. 
Among  the  liabilities  was  stated  $2,680  due  defendant  "1906- 
1907."  On  the  schedule  were  the  names  of  nineteen  other 
creditors  in  various  amounts,  some  of  which  were  of  date 
1905  and  1906  and  some  in  1907.  Witness  Pitcher,  manager 
of  defendant  corporation,  testified  that  his  company  continued 
to  do  business  with  Wills  after  October  8,  1906,  and  **sold 
him  roughly  nine  thousand  dollars*  worth  of  stuflf,  after  Octo- 
ber 8, 1906;  the  last  date  was  February  12, 1909,"  and  plain- 
tiff contends  that  this  is  inconsistent  with  the  claim  that  Wills 
was  insolvent  October  8,  1906.  Pitcher  testified  that  of  the 
$4,432.72  due  on  that  date  Wills  paid  all  but  $2,680.82;  "that 
was  part  of  the  indebtedness  due  to  defendant  on  October  8, 
1906 ;  no  part  of  that  $2,680.82  has  ever  been  paid  to  defend- 
ant," and  this  was  the  amount  for  which  defendant  obtained 
judgment,  June  26,  1908,  as  stated  above,  and  is  the  amount 
mentioned  as  due  defendant  in  Wills'  schedule  of  debts  filed 
in  the  bankruptcy  proceeding.  There  is  no  explanation  as 
to  the  payments  made  on  purchases  from  defendant  after 
October  8,  1906.  Presumably,  they  were  met  at  the  time  as 
the  claims  accrued.  It  is  urged  as  unlikely  that  defendant 
would  continue  doing  business  with  Wills  if  defendant  knew 
him  to  be  insolvent  and  unable  to  pay  debts  then  due  defend- 
ant. It  is  not  unusual  for  creditors  to  give  extensions  or 
make  advances  to  debtors  to  tide  them  over  conditions  of 
financial  stress,  in  the  hope  that  they  may  find  relief  from 
their  embarrassments.  Indulgences  of  this  character  may 
continue  over  a  considerable  space  of  time  but  without  favor- 
able results,  as  appears  to  have  been  the  case  here.  If  Wills 
had  paid  his  debts  existing  on  October  8,  1906,  and  the  lia- 
bilities which  forced  him  into  bankruptcy  had  arisen  after 
the  date  named,  there  might  be  merit  in  the  contention  that 
he  was  not  insolvent  when  he  conveyed  the  property  to  his 
wife.  But  the  evidence  is  that  he  was  not  then  able  to  pay 
his  debts  out  of  his  own  means,  nor  was  he  so  able  at  an> 
later  date.  His  insolvency  existed  on  October  8,  1906,  and 
continued  to  the  date  when  he  was  declared  an  insolvent,  hU 
schedule  of  debts  showing  dates  prior  to  1906.  The  court 
found  that  on  that  day,  and  for  a  long  time  prior  thereto, 
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Hamilton  Wills  was  indebted  to  defendant  in  the  amount 
stated,  ''and  was  also  indebted  to  divers  and  other  persons 
in  large  and  sundry  sums  of  money  and  that  on  said  eighth 
day  of  October,  1906,  Hamilton  Wills  was  unable  to  pay  his 
debts  in  full  from  his  own  means  as  the  same  became  due 
in  the  ordinary  course  of  business  and  was  insolvent.''  We 
think  there  was  evidence  sufficient  to  support  this  finding. 

It  remains  to  notice  by  what  means  defendant  obtained  title 
to  the  land.  Defendant's  judgment  was  entered  June  26, 
1908,  and  Wills  was  adjudged  a  bankrupt  on  July  17,  1908. 
The  judgment  having  been  entered  within  four  months  prior 
to  the  filing  of  the  petition  in  bankruptcy,  it  was  dissolved 
by  the  adjudication  of  Wills'  bankruptcy  (subsee.  c,  sec.  67, 
Bankrupt  Act) ;  and  the  trustee  of  the  estate  of  such  bank- 
rupt ''shall  be  subrogated  to  and  may  enforce  such  right  of 
such  creditor  for  the  benefit  of  the  estate."  (Bankrupt  Act, 
sec.  67b.)  The  consent  of  E.  E.  Wood  Lumber  &  Mill  Com- 
pany to  such  subrogation  was  duly  filed.  On  June  6,  1910, 
by  the  trustee  of  the  estate  of  Wills,  a  bankrupt,  a  petition 
was  filed  for  an  order  that  "the  trustee  be  subrogated  to  the 
rights  of  the  said  E.  E.  Wood  Lumber  &  Mill  Company,  and 
that  the  rights  under  said  judgment  pass  to  and  be  preserved 
for  the  benefit  of  the  estate  of  the  said  bankrupt  and  for  such 
other  and  further  order  as  to  this  court  may  seem  meet  and 
proper."  Section  67e,  supra,  further  provides:  "Or,  if  the 
dissolution  of  such  lien  would  militate  against  the  best  in- 
terests of  the  estate  of  such  person,  the  same  shall  not  be 
dissolved  but  the  trustee  .  .  .  shall  be  subrogated  .  •  •  and 
empowered  to  perfect  and  enforce  the  same  ...  as  such 
holder  might  have  done  had  not  bankruptcy  proceedings  in- 
tervened." Li  his  petition  the  trustee  alleged  that  Wills  was 
the  owner  of  the  land  in  question  on  October  8,  1906;  that 
on  that  day  he  conveyed  the  property  to  his  wife  without  con- 
sideration ;  that  he  was  then  insolvent  and  that  said  transfer 
was  made  with  intent  to  delay  and  defraud  the  creditors  of 
said  Hamilton  Wills;  set  forth  also  the  facts  as  to  the  in- 
debtedness of  Wills  to  E.  K  Wood  Lumber  ft  Mill  Co.  and 
as  to  its  obtaining  judgment  as  hereinabove  shown;  that 
Emily  Wills  had  executed  a  declaration  of  homestead  on  said 
property,  as  already  shown ;  that  Wills  had  filed  his  petition 
in  banloraptqr  and  had  been  adjudicated  a  bankrupt,  etc 
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On  June  6,  1910,  Milton  J.  Green,  referee  in  bankruptcy, 
made  his  order  in  which  all  the  foregoing  proceedings  are  re- 
cited as  set  forth  in  said  petition  of  the  trostee;  also  that 
said  E.  E.  Wood  Lumber  &  Mill  Company  had  appeared 
in  open  court,  and  agreed  with  the  trustee  herein  that  said 
company  ''should  prosecute,  in  the  name  of  said  trustee  and 
for  the  benefit  of  the  estate  of  said  bankrupt,  an  action  to  set 
aside  the  conveyance  of  October  8, 1906,  hereinbefore  referred 
to  from  said  Hamilton  Wills,  Jr.,  said  bankrupt,  to  Emily 
WiUs,  his  wife,  and  .  .  •  having  further  agreed  in  open  court 
to  indemnify  the  said  trustee  for  all  costs  that  might  be  in- 
curred in  the  said  action:  It  is  hereby  ordered:"  (then  fol- 
lows the  order  subrogating  the  trustee  to  all  the  rights  of 
said  company).  ''It  is  further  ordered  that  said  E.  E.  Wood 
Lumber  &  Mill  Company ...  be  and  they  are  hereby  authorized 
to  commence  and  prosecute  such  action  and  to  pursue  such 
legal  remedies  as  they  may  deem  proper  in  order  to  enforce  the 
rights  arising  out  of  the  judgment  hereinbefore  referred  to, 
and  to  set  aside  and  annul  that  certain  conveyance  made  by 
the  said  bankrupt  to  Emily  Wills,  his  wife,  on  the  8th  day 
of  October,  1906,  ...  and  said  E.  E.  Wood  Lumber  &  Mill 
Company  is  hereby  authorized  to  prosecute  such  action  in 
the  name  of  the  trustee  herein  and  for  the  benefit  of  the  estate 
of  said  bankrupt" 

Section  67f  of  the  Bankrupt  Act  provides  as  follows :  "That 
all  levies,  judgments,  attachments  or  other  liens  obtained 
through  legal  proceedings  against  a  person  who  is  insolvent, 
at  any  time  within  four  months  prior  to  the  filing  of  a  peti- 
tion in  bankruptcy  against  him,  shall  be  deemed  null  and 
void  in  case  he  is  adjudged  a  bankrupt,  and  the  property 
affected  by  the  levy,  judgment,  attachment,  or  other  lien  shall 
be  deemed  wholly  discharged  and  released  from  the  same,  and 
shall  pass  to  the  trustees  as  part  of  the  estate  of  the  bank- 
rupt, unless  the  court  shall,  on  due  notice,  order  that  the 
right  under  such  levy,  judgment,  attachment,  or  other  lien 
shall  be  preserved  for  the  benefit  of  the  estate;  and  thereupon 
the  same  may  pass  to  and  shall  be  preserved  by  the  trustee 
for  the  benefit  of  the  estate  as  aforesaid.  .  .  /' 

It  will  be  recalled  that  the  judgment  was  recovered  June  25, 
1908,  by  defendant  against  Wills,  and,  on  July  8,  1908,  plain- 
tiff filed  her  declaration  of  homestead  upon  the  property.  On 
July  16,  1908,  Wills  filed  his  petition  in  bankruptcy  and,  on 
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the  17th,  was  adjudged  a  bankrupt.  The  transfer  by  Wills 
to  his  wife  being  void  as  to  creditors,  defendant,  but  for  the 
bankruptcy  proceedings,  would  have  been  entitled  to  execu- 
tion on  its  judgment  and  sale  thereunder,  notwithstanding 
the  homestead  declaration,  for  the  latter  was  subject  to  the 
lien  of  the  judgment.  {First  Nat  Bank  of  Los  Angeles  ▼. 
Maxwell,  123  Cal.  360,  871,  [69  Am.  St.  Rep.  64,  55  Pac.  980]  ; 
Bekins  v.  Dieierle,  5  Cal.  App.  690,  694,  [91  Pac.  173].)  The 
bankruptcy  proceedings  rendered  it  impossible  for  defendant 
to  avail  itself  of  this  right.  The  trustee  in  bankruptcy  be- 
came subrogated  to  defendant's  rights,  and  had  it  not  been 
for  the  saving  clauses  in  the  Bankrupt  Act,  the  provision  of 
section  67c,  under  which  the  lien  was  dissolved,  would  have 
given  vitality  to  the  declaration  of  homestead  and  the  bank- 
rupt would  have  had  the  right  under  the  act  to  have  his 
homestead  exempted.  But  here  interposed  the  provision 
above  quoted,  that  "if  the  dissolution  of  such  lien  would 
militate  against  the  best  interests  of  the  estate  of  such  person 
the  same  shall  not  be  dissolved,"  etc.  The  effect  of  the  stat- 
ute was  to  dissolve  the  judgment  as  a  preferential  lien  in 
favor  of  the  creditor  but  recognized  the  lien  and  preserved 
it  for  the  benefit  of  all  the  creditors.  (First  Nat.  Bank  ▼. 
Staake,  202  U.  S.  141,  [50  L.  Ed,  96,  26  Sup.  Ct.  Rep.  580].) 

It  was  under  these  provisions  of  the  law  that  the  proceed- 
ings above  set  forth  were  had,  empowering  defendant  to  act 
in  the  premises,  and  it  thereupon,  on  October  31, 1910,  caused 
execution  to  issue  on  its  said  judgment  and  the  property  to 
be  sold  by  the  sheriff.  On  December  3,  1910,  the  sheriff  is- 
sued his  certificate  of  sale  in  due  form,  reciting  that  he  had 
sold  the  property  to  said  B.  K.  Wood  Lumber  &  Mill  Com- 
pany and,  on  January  12,  1912,  he  duly  executed  and  deliv- 
ered his  deed  to  said  property  as  sheriff  to  said  company  in 
which  the  usual  recitals  in  sheriff's  deeds  are  set  forth,  and 
said  deed  was  duly  recorded  on  the  19th  of  January,  1912. 

Appellant  calls  attention  in  her  brief  to  the  order  of  the 
bankrupt  court,  authorizing  defendant  to  commence  proceed' 
ings  to  annul  the  conveyance  to  plaintiff,  and  now  daims  that 
the  authority  given  was  to  proceed  in  the  name  of  the  trus- 
tee and  for  the  benefit  of  the  bankrupt  estate,  whereas  de- 
fendant proceeded  in  its  own  name  for  its  own  benefits  and 
now  holds  the  sheriff's  deed  in  its  own  name.  There  was  no 
demurrer  to  the  answer,  and  no  objection  was  made  to  the 
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introduction  of  the  proceedings  in  bankruptcy  except  the 
general  objection  of  immateriality  and  irrelevancy.  The 
order  is  susceptible  of  the  construction  that  the  authority 
was  given  to  the  defendant  to  proceed  aa  it  might  deem  best 
or  to  proceed  in  the  name  of  the  trustee.  It  is  clear,  how- 
ever, that  in  either  case  the  result  should,  if  favorable,  inure 
to  the  benefit  of  the  bankrupt  estate,  and  we  must  presume 
that  the  trustee  will  see  to  it  that  the  estate  gets  the  benefit. 

Appellant  is  in  error  in  assuming  that  the  discharge  of  Wills 
from  his  liabilities  had  any  effect  upon  the  liens  existing 
against  his  property.  He  is  released  from  personal  liability 
only.  He  has  no  concern  with  the  property  which  passed 
to  the  trustee.  Valid  liens  may  be  enforced  after  the  bank- 
rupt is  discharged.  (Loveland  on  Bankruptcy,  3d  ed.,  sec. 
385.) 

Appellant  is  also  in  error  in  her  contention  that  proof  of 
actual  fraud  was  necessary.  Section  3442  of  the  Civil  Code 
makes  a  transfer  fraudulent  and  void  aa  to  existing  creditors, 
as  a  matter  of  law,  when  the  transfer  is  voluntary  or  without 
a  valuable  consideration,  by  one  while  insolvent,  or  in  con- 
templation of  insolvency,  (Cook  v.  Cochins,  117  Cal.  140, 
148,  [48Pac.  1025].) 

The  claim  that  the  premises  in  question  were  always  the 
homestead  of  plaintiff  since  1905  is  true  only  in  the  sense 
that  they  constituted  her  home.  As  a  homestead  in  contem- 
plation of  the  statute,  free  from  the  claims  of  her  husband's 
creditors,  it  is  not  true.  It  was  subject  to  the  lien  of  defend- 
ant's judgment,  as  we  have  seen,  and  the  lien  thus  created 
ripened  into  complete  title  adverse  to  plaintiff. 

Error  is  assigned  in  permitting  the  defendant,  over  plain- 
tiff's objection,  to  make  plaintiff's  husband  a  witness  against 
her  without  her  consent.  The  court  allowed  questions  to  be 
answered  as  to  declarations  and  acts  of  Wills  affecting  the 
question  of  his  solvency  or  insolvency  on  October  8,  1906. 
The  court,  however,  finally,  on  motion  to  strike  out  all  of 
Wills'  testimony  ''as  to  declarations  made  subsequent  to  the 
execution  and  delivery  of  deed  of  gift  of  October  6,  1906, 
to  his  wife,"  said:  "The  Court:  They  will  not  be  considered. 
I  will  simply  make  a  general  rule.  I  will  not  consider  them 
in  deciding  the  case.  You  cannot  direct  me  to  the  particular 
things  at  this  time.  The  motion  will  be  granted  if  there  are 
any  declarations  subsequent."  We  must  assume  that  the 
eourt  did  as  it  promised  to  do.    The  insolvency  of  Wills  was 
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shown  irrespective  of  any  testimony  given  by  him  which  the 
ruling  of  the  court  excluded. 

Plaintiff  claims  that  she  established  title  by  prescription; 
that  her  possession  after  October  6,  1906,  was  adverse,  open, 
and  notorious  under  claim  of  separate  ownership,  and  con- 
tinued for  more  than  five  years  prior  to  the  commencement 
of  this  action,  and  that  she  paid  all  taxes  which  have  been 
levied  and  assessed  upon  the  premises.  Defendant  ignores 
this  claim  in  its  brief,  and  has  not  given  the  court  any  aid 
in  solving  the  question.  The  undisputed  evidence  was  that 
plaintiff  and  her  husband  were  in  possession  of  the  lot  in 
1905  under  the  deed  from  Croker  to  Wills ;  that  on  October  8, 
1906,  Wills  conveyed  the  lot  to  plaintiff  and  the  deed  was 
recorded  on  that  day;  that  plaintiff  and  her  husband  have 
ever  since  had  possession  of  the  lot  and  plaintiff  has  paid  all 
the  taxes  levied  and  assessed  against  the  property  since  said 
date. 

We  held,  in  Madden  v.  HuU,  21  Cal.  App.  541,  [132  Pac. 
291],  that  a  married  woman  not  living  separate  and  apart 
from  her  husband  and  having  no  claim  in  her  own  right  to 
land  cannot  acquire  title  to  it  as  her  separate  estate  by  ad- 
verse possession.  The  deed  to  her  by  her  husband  we  have 
held  was  null  and  void,  and  conveyed  no  title.  She,  there- 
fore, had  no  claim  in  her  own  right  and  the  rule  just  stated 
would  seem  to  apply.  If  it  should  be  said  that  her  declara- 
tion of  homestead  imported  color  of  title,  five  years  had  not 
elapsed  from  its  date,  July  8,  1908,  before  this  action  was 
commenced,  to  wit,  September  23,  1912.  It  may  be  doubted, 
also,  whether  the  adverse  claim  continued  to  run  after  the 
proceedings  in  bankruptcy  were  commenced  and  the  subroga- 
tion of  the  trustee  to  the  rights  of  the  E.  K  Wood  Lumber 
&  Mill  Company  in  the  judgment  which  waB  a  lien  on  the 
property.  These  proceedings  were  had  in  1910,  under  which 
the  property  was  in  that  year  sold  to  satisfy  the  judgment, 
and  the  sale  culminated  in  the  deed,  the  source  of  defendant's 
title. 

We  have  thus  endeavored  to  dispose  of  the  somewhat  com- 
plicated questions  in  the  case  so  far  as  plaintiff  has  presented 
them  in  her  brief.  Our  conclusion  is  that  the  evidence  sup- 
poTts  the  findings  and  the  findings  support  the  judgment. 

The  judgment  and  order  are  therefore  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 
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[€It.  No.  1401.    Third  Appellate  I^triet.— December  8,  1915.] 

LUCY   A.  SWEET,   Respondent,   v.   RICHVALB   LAND 
COMPANY  (a  Corporation),  et  al..  Appellants. 

EjECTlfENT — EXZCXm>BT  Ck)NTBAOT  OF  SALB— BECOVIST   OF  POSSESSION 

BT  Vendob^Plbading— SuinciENCT  OF  Complaint.— A  eomplaint 
in  an  aetion  bj  a  vendor  to  reeover  the  possession  of  land  of  which 
tke  Tcndee  was  in  possession  under  an  ezecutorj  contract  of  sale, 
which  alleges  ownership  and  right  of  possession  in  the  plaintiff  and 
the  failure  of  the  defendant  to  comply  with  the  terms  of  the  eon* 
ttact  as  to  the  payment  of  the  price,  followed  by  an  allegation  of 
demand  for  such  payment  or  possession,  states  a  cause  of  aetion  in 
ejectment. 
In.— Recovebt  of  Possession  and  Monet  Due— Joindeb  of  Causes 
OF  AonoN— Ebbob  Without  Pbejudice.— An  objection  that  a  cause 
of  aetion  for  the  money  due  under  the  contract  had  been  improperly 
joined  with  the  action  for  t^e  recoyery  of  the  possession  of  the 
land,  should  be  made  by  demurrer  on  that  ground,  but  any  error  in 
such  a  misjoinder  is  without  prejudice,  where  all  claims  for  a  money 
judgment  are  waived. 

Id. — ^AlfENDlfENT    OF   COMPLAINT — CAUSE    OF    ACTION    NOT    ChANOBD. — 

There  is  no  error  in  allowing  the  plaintiff  to  amend  the  complaint 
after  submission  of  the  cause  by  adding  thereto  the  allegation  that 
the  contract  provided  that  in  the  event  of  a  failure  to  comply  with 
its  terms,  the  defendant  forfeited  all  rights  to  the  property  and 
the  plaintiff  was  released  from  all  obligations  to  convey. 
Id. — Judgment  fob  Possession — Fobfeitubb  Inolxtded. — In  such  an 
action  a  judgment  for  possession  of  the  land  necessarily  involves 
the  forfeiture  of  all  rights  of  the  defendant  under  the  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County.    H.  D.  Gregory,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  Oscar  Goldstein,  for  Appellants. 

Sng  ft  King,  for  Respondent 

BURNETT,  J. — The  action  is  in  ejectment.  The  basis  of 
the  controversy  is  an  executory  contract  of  sale,  the  parties 
thereto  being  plaintiff  and  one  E.  A.  Rhinesmith,  the  latter 's 
interest  therein  having  passed  by  regular  assignment  to  one 
John  S.  Hastings.    The  complaint  alleges  ownership  and  the 
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right  of  possession  of  the  property  in  plainti£F;  that,  on  the 
first  day  of  October,  1912,  said  Rhinesmith  and  plaintiff  en-* 
tered  into  a  contract  of  sale  and  purchase  of  said  land  (set- 
ting out  said  contract) ;  ''that  under  said  contract,  said  de- 
fendant took  possession  of  said  premises ;  that  said  contract 
provides  that  in  event  of  a  failure  to  comply  with  the  terms 
of  said  contract,  defendants  forfeit  all  right  to  said  property, 
and  said  plaintiff  is  released  from  all  obligation  in  law  or 
equity  to  convey  said  property."  Then  follow  allegations  of 
the  various  assignments  of  Bhinesmith's  interest  terminating 
in  said  defendant  John  S.  Hastings,  ''who  is  now  in  posses- 
sion of  said  premises."  It  further  appears  that  a  payment 
of  six  hundred  dollars,  due  under  said  contract  on  October  1, 
1914,  together  with  interest  on  deferred  payments,  was  not 
made;  that  demand  was  made  for  said  payment  or  possession 
of  the  premises,  but  that  both  were  refused  and  defendant 
"unlawfully  withholds  possession  of  said  premises  from  plain- 
tiff; that  plaintiff  has  complied  and  is  ready  and  willing  to 
comply  with  all  the  terms  of  said  contract." 

That  a  cause  of  action  in  ejectment  ia  thus  stated  is  entirely 
clear,  and  the  proposition  needs  no  elaboration.  It  is  suffi- 
cient to  refer  to  HaUe  v.  Smith,  128  Cal.  415,  [60  Pac.  1032] ; 
Oervaise  v.  Brookins,  156  Cal.  103,  [103  Pac.  329] ;  Empir0 
Investment  Co.  v.  Mori,  171  Cal.  336,  [153  Pac.  236].  The 
general  demurrer  of  defendants  waa,  therefore,  properly  over- 
ruled. 

Defendants  also  contend  that  there  was  a  misjoinder  of 
two  causes  of  action — ^that  is,  for  the  recovery  of  the  pos- 
session of  the  realty  and  also  of  the  amount  of  money  due 
under  the  contract;  furthermore,  that  defendant  Bichvale 
Land  Company  was  improperly  made  a  party  defendant  to 
the  action.  The  demurrer,  however,  was  as  follows:  "The 
defendants,  Bichvale  Land  Company,  and  John  S.  Hastings, 
appearing  herein  by  their  attorney,  J.  Oscar  Goldstein,  de- 
mur to  the  complaint  herein  upon  the  grounds:  First:  That 
the  complaint  does  not  state  sufficient  facts  to  constitute  a 
cause  of  action  against  the  defendants  herein.  Second :  That 
the  complaint  joins  several  causes  of  action  in  one  complaint 
and  is  uncertain  and  ambiguous." 

Of  course,  if  said  defendants  intended  to  rely  upon  a  mis- 
joinder of  causes  of  action  or  of  parties,  it  should  have  been 
specifically  pointed  out  by  the  demurrer.    Their  effort  in 
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that  regard  was  equally  defective  as  their  aBsignment  of  un- 
certainty and  ambiguity.  It  may  be  said,  also,  that  if  a  de- 
murrer had  been  interposed  on  behalf  of  said  company  alone, 
it  probably  would  have  been  sustained.  It  it  apparently  true 
that  no  cause  of  action  was  stated  against  it,  but  the  demurrer 
was  a  joint  one  on  the  part  of  said  company  and  Hastings. 
So,  also,  in  the  subsequent  proceedings  they  were  treated  by 
their  attorney  as  sustaining  the  same  relation  to  plaintiff 
and  to  the  cause  of  action,  and  that  the  complaint  and  the 
evidence  were  sufficient  as  against  Hastings  there  can  be  no 
kind  of  doubt. 

Another  thing  to  be  stated  is  that  plaintiff  waived  any 
claim  for  a  money  judgment,  in  fact  eliminating  that  feature 
altogether  from  the  case.  So  that  if  we  concede  that  there 
was  error  in  misjoining  the  said  two  causes  of  action,  it  is 
quite  apparent  that  it  was  entirely  without  prejudice. 

One  or  two  other  considerations  remain  to  be  noticed  briefly. 
After  the  cause  was  submitted  the  court  allowed  an  amended 
complaint  to  be  filed  to  conform  to  the  proof,  and  it  is  con- 
tended by  appellants  that  thereby  the  cause  of  action  was 
changed.  But  in  this  they  are  entirely  mistaken.  It  is  ad- 
mitted by  appellants  that  ''the  court  had  the  right  and  power 
to  allow  an  amended  complaint  to  be  filed  to  conform  with 
the  proof,  even  after  submission  of  the  case.*'  This  prac- 
tice has,  indeed,  been  approved  many  times  by  the  appellate 
courts.  It  has,  however,  been  held  that  under  such  permis- 
sion plaintiff  ''is  not  entitled  to  file  an  amended  complaint 
containing  statements  of  new  and  distinct  causes  of  action 
not  contained  in  the  original  complaint.'*  (Bowman  v. 
WoJdke,  166  Cal.  121,  [Ann.  Gas.  1915B,  1011, 135  Pac.  37].) 
But  a  comparison  of  the  original  with  the  amended  complaint 
here  shows  conclusively  that  no  new  cause  of  action  was  in- 
troduced by  the  latter.  The  only  change  of  any  moment  was 
in  adding  the  allegation  "that  said  contract  provides  that  in 
event  of  a  failure  to  comply  with  the  terms  of  said  contract, 
that  defendants  forfeit  all  right  to  said  property  and  said 
plaintiff  is  released  from  all  obligations  in  law  or  equity  to 
convey  said  property.**  This  did  not  change  nor  affect  the 
cause  of  action.  The  original  complaint  showed  that  this  con- 
tract had  been  executed  and  that  by  failure  of  appellants  to 
comply  with  its  terms  they  had  forfeited  the  right  to  the  pos- 
session of  the  land.    Indeed,  the  cause  of  action  was  grounded 
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npon  this  failure  to  pay  the  installments  as  required  by  said 
contract,  and  all  that  could  be  said  is  that  the  amended  com- 
plaint stated  the  cause  of  action  somewhat  more  fuUy  than 
the  original.  The  truth  is,  as  we  conceiye  it,  that  there  was 
no  necessity  for  filing  the  amended  complaint,  but  it  did  no 
harm,  neither  was  it  of  any  consequence  that  appellants  had 
only  one  day's  notice  of  it.  Indeed,  appellants  seem  to  have 
relied  upon  said  contract  as  they  introduced  it  in  evidence, 
and,  of  course,  they  were  not  prejudiced  by  an  amendment 
to  the  complaint  which  simply  added  a  formal  allegation  of 
one  of  the  terms  of  said  contract. 

As  to  the  judgment  of  forfeiture  by  appellants  of  all  rights 
under  the  contract,  it  may  be  said  that  it  was  necessarily 
involved  in  the  judgment  for  possession.  The  right  of  pos- 
session depended  upon  the  question  whether  appellants  had 
complied  with  or  violated  the  terms  of  said  contract.  And 
having  found  that  the  payments  had  not  been  made  as  pro- 
vided, it  necessarily  followed,  under  the  agreement  itself,  that 
the  contract  was  forfeited  and  therefore  the  right  of  posses- 
sion of  the  land  destroyed. 

The  two  considerations  were  inseparably  connected  and  the 
determination  of  one  necessarily  involved  the  other,  although 
the  essential  purpose  of  the  action  was  to  secure  the  possession 
of  the  land. 

The  only  part  of  the  judgment,  H  may  be  said,  of  which 
the  Bichvale  Land  Company  can  complain  is  that  awarding 
costs  to  the  extent  of  $24.20.  This  seems  to  be  unwarranted, 
since  the  complaint  really  states  no  cause  of  action  against 
said  defendant,  and  the  evidence  shows  that  said  company 
had  and  daimed  no  interest  in  or  to  said  property.  The  no- 
tice of  appeal  is  somewhat  defective,  not  being  several  in 
form,  but,  under  the  liberal  practice  prevailing  now,  we  think 
it  should  be  hdd  sufficient  as  an  appeal  by  said  company  from 
said  portion  of  the  judgment. 

The  judgment  for  costs  against  said  Bichvale  Land  Com- 
pany is  therefore  reversed  and  in  other  respects  the  judgment 
is  affirmed. 

Chipman,  P.  7.,  and  Hart^  7.,  concurred. 


Digitized  byLjOOQlC 


Dee.  1915  J  Goatsv.  Hoid.  115 


[Ot.  No.  1729.    Tint  Appellate  DiBtrlet— I>eeeml>er  4,  1015.] 

LEE  B.  COATS,  Respondent,  ▼.  WABBEN  H.  HOED, 

Appellant 

OONnACT— EXCHANOK  OF  StAZXION  AMD  HUL»— BSSOMSION.— In  SB  M- 

tion  for  the  rescission  of  a  eontraet  for  the  exchange  of  a  stallion 
for  a  Jack  mule,  where  the  court  found  upon  sufficient  evidence  that 
the  exchange  had  been  brought  about  through  certain  statements 
made  bj  the  defendant,  which  amounted  to  an  express  warranty 
of  the  foal-produeing  qualities  of  the  jack,  and  which  had  proven 
vntnie,  the  plaintiiT  was  entitled  to  rescind  the  contract,  where  he 
did  so  promptly. 

Id. — FoKH  ov  JunoMKNT— BiTTJBN  ov  PioPiaiaTT. — ^In  such  a  case  the 
judgment  which,  while  giving  to  the  plaintiif  in  the  form  of  dam- 
ages all  that  the  evidence  showed  the  stallion  to  be  worth,  made  no 
provision  for  the  return  of  the  defendant's  property,  was  erroneous 
in  this  respect,  and  should  be  modified. 

Id. — ^Wabrantt — ^Essentials. — ^It  is  not  necessary,  in  order  to  create 
an  express  warranty  of  an  article  of  personal  property,  that  the  word 
Warrant"  should  be  employed  or  that  any  particular  or  any 
formal  words  of  warranty  should  be  used.  Any  affirmation  made 
at  the  time  of  the  sale  or  exchange  as  to  the  quality  or  condition  of 
the  thing  sold  will  be  treated  as  a  warranty  if  it  was  so  intended, 
and  if  the  other  party  acquired  the  property  on  the  faith  of  such 
affirmation. 

APPEAL  from  a  judgment  of  tlie  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    William  M.  Conley,  Judge  presiding. 

The  facta  are  stated  in  the  opinion  of  the  court 

Bridgf ord  ft  Nunlist,  W.  A.  Nunlist,  and  E.  A.  Bridgford, 
for  Appellant 

Walter  H.  Linforfh,  and  Linforth  A  Herrington,  for  Be- 

spondent 

BICHABDS,  J.— This  is  an  action  brought  for  the  rescis- 
sion of  a  contract  for  the  exchange  of  a  stallion  for  a  jack 
mule,  the  plaintiff  averring  that  the  latter  animal  proved 
worthless  for  the  purpose  for  which  he  acquired  it.  The 
cause  was  tried  upon  the  issues  presented  by  the  pleadings. 
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The  court  found  tliat  the  exchange  had  been  brought  about 
through  certain  statements  made  by  the  defendant  which 
amounted  to  an  express  warranty  of  the  foal-producing  quali- 
ties of  the  mule,  and  which  had  proven  untrue.  It  further 
found  that  the  stallion  was  of  the  value  of  five  hundred  dol- 
lars, and  the  court  thereupon  rendered  a  judgment  in  plain- 
tiff's favor  for  the  sum  of  five  hundred  dollars,  but  made  no 
provision  in  such  judgment  for  the  return  of  the  defendant's 
mule. 

The  respondent  argues  in  support  of  such  judgment  that 
the  finding  of  the  court  to  the  effect  that  the  defendant's  mule 
''was  useless  and  worthless  for  any  purpose  and  of  no  value" 
made  it  unnecessary  to  order  its  return;  but  we  think  that 
this  finding  must  be  read  in  connection  with  the  pleadings 
and  proofs  in  the  case,  and,  so  read,  must  be  limited  to  the 
valuelessness  of  the  animal  for  the  uses  which  induced  the 
exchange. 

The  appellant  contends  that  the  findings  of  the  court  with 
reference  to  the  express  warranty  of  the  mule  by  the  defend- 
ant are  not  supported  by  the  evidence  in  the  case;  but  in 
this  we  think  he  is  in  error,  and  that  there  is  sufficient  evi- 
dence in  the  record  to  sustain  the  findings  of  the  court  in 
that  regard.  It  is  not  necessary,  in  order  to  create  an  express 
warranty  of  an  article  of  personal  property,  that  the  word 
** warrant"  should  be  employed,  or  that  any  particular  or 
formal  words  of  warranty  should  be  used.  Any  affirmation 
made  at  the  time  of  the  sale  or  exchange  as  to  the  quality  or 
condition  of  the  thing  sold  will  be  treated  as  a  warranty  if 
it  was  so  intended,  and  if  the  other  party  acquired  the  prop- 
erty on  the  faith  of  such  affirmation.  {McLennan  v.  OKmen, 
75  Cal.  558,  [17  Pac.  687] ;  LuitweUer  etc.  Co.  v.  Ukiah  etc. 
Co.,  16  Cal.  App.  198-207,  [116  Pac.  707-712].)  In  this  case 
we  think  the  plaintiff  acted  in  making  the  exchange  upon  the 
defendant's  representations  as  to  the  foal-getting  qualities  of 
his  mule,  and  that  he  was  entitled  to  rescind,  and  that  he  did 
in  fact  rescind  with  sufficient  promptitude  to  satisfy  the  rule 
as  to  rescission. 

The  appellant's  next  contention,  however,  is  a  more  serious 
one.  The  judgment  of  the  court,  while  giving  to  the  plain- 
tiff in  the  form  of  damages  all  that  the  evidence  showed  the 
stallion  to  be  worth,  made  no  provision  in  the  judgment  for 
the  return  of  the  defendant's  property.    We  think  the  court 
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in  this  respect  was  in  error,  but  that  it  is  an  error  which  can 
be  cured  by  a  modification  of  the  judgment  without  the  neces- 
sity of  another  trial  of  the  cause.  It  is  therefore  ordered  that 
the  judgment  of  the  trial  court  be  so  modified  as  to  provide 
that  the  plaintiff  shall  return  to  the  defendant  his  property 
upon  satisfaction  of  the  money  judgment  in  the  plaintiff's 
favor,  and  that  each  of  the  parties  shall  pay  his  own  eosts 
upon  appeal. 

Lennon,  P.  J.,  and  Eerrigan,  J.,  concurred. 


[€!▼.  No.  1778.    First  Appellate  Distriet.— December  7,  1915.] 

JOSEPH  SLYB  et  al.,  Petitioners,  v.  JOHN  HUNT,  Judge 
of  the  Superior  Court,  etc..  Respondent. 

Nkw  Tual — ^Bnx  of  Exoeftioks — Dslly  ik  Skfuamsmt — ^Impbopse 
BiFUSAL  TO  8vmJL — The  trial  eonrt  was  not  Jiutifled  in  ref  ueing 
to  settle  a  proposed  bill  of  exceptions,  upon  the  ground  of  the 
kehes  of  the  p&rtj  proposing  it,  where,  upon  the  hearing  of  the 
settlement,  the  judge,  after  the  matter  had  proceeded  for  some  time, 
requested  counsel  for  both  sides  to  confer  and  attempt  to  agree  on 
eertain  of  the  proposed  amendments,  and  to  report  to  him  as  to 
what  eould  not  be  agreed  upon,  and  the  further  hearing  of  the  mat- 
ter was  continued  for  such  report  to  be  made,  four  months  there- 
after elapsing,  during  which  time  some  ineffectual  efforts  were  made 
by  the  parties  to  some  to  an  agreement,  failing  in  which  the  pro- 
ponents caused  the  matter  of  the  settlement  of  the  bill  to  be  again 
placed  on  the  calendar  of  the  court,  and  the  bill  together  with  the 
amendments  having  in  the  meantime  remained  in  the  possession  of 
the  adverse  party. 

Id.— Chanoi  of  Law  as  to  PaooEDUBE— AppLiCABnjTT  of  to  Pxndino 
Gasis—Ubi  of  Bill  of  Ezoeptions  upon  Appeal  fboh  Judgment. 
The  ehange  in  the  law  gweming  new  trials  and  appeals  and  taking 
awaj  the  right  of  an  independent  appeal  from  an  order  denying 
a  motion  for  a  new  trial,  and  substituting  a  provision  which  permits 
the  appellants  upon  their  appeal  from  the  judgment  to  have  reviewed 
the  errors,  if  any,  of  the  trial  court  in  denying  their  motion  for  a 
new  trial,  applies  to  cases  pending  and  conditions  ezistlng  at  the 
time  the  statute  took  effect  where  no  substantial  remedies  are  im- 
paired; and  in  such  a  ease  the  appellants  were  entitled  to  have  the 
bill  of  exceptions  settled  for  use  on  their  appeal  from  the  judgment 
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APPLICATION  originally  made  to  the  District  Court  of 
Appeal  for  the  First  Appellate  District  to  compel  the  settle- 
ment of  a  bill  of  exceptions. 

The  facts  are  stated  in  the  opinion  of  the  court 

Louis  H.  Ward,  and  Robert  W.  Harrison,  for  Petitioners. 

Harold  I.  Cruzan,  for  Respondent. 

THE  COURT.— This  is  an  application  for  a  writ  of  man- 
date, directed  to  the  judge  of  the  superior  court  of  the  city 
and  county  of  San  Francisco,  requiring  him  to  proceed  to 
settle  the  bill  of  exceptions  and  statement  in  the  case  of  Jvlia 
A.  Roberts  et  oZ.  v.  Joseph  8lye  et  al.,  No.  52,138,  now  pend- 
ing in  said  court. 

The  facts  of  the  case  as  they  appear  from  the  petition  are 
briefly  these:  The  said  action  of  Roberts  et  oL  t.  Slye  et  al. 
was  commenced  in  said  court  at  some  time  during  the  year 
1913,  and  came  on  for  trial  in  the  month  of  December  of  that 
year,  at  which  trial  a  verdict  was  rendered  in  plaintiffs'  favor 
on  December  18,  1913,  for  the  sum  of  four  thousand  five  hun- 
dred dollars,  upon  which  verdict  judgment  was  entered  in 
due  course ;  that  notice  of  intention  to  move  for  a  new  trial 
was  duly  given,  and  that  within  sixty  days  after  said  judg- 
ment an  appeal  therefrom  was  perfected  to  the  supreme  court. 
Thereafter,  within  the  time  allowed  by  law  and  the  stipula- 
tions of  counsel,  defendants  prepared  and  served  a  proposed 
bill  of  exceptions,  embracing  a  statement  of  the  case,  consist- 
ing of  172  typewritten  pages,  to  which  the  plaintiffs  in  due 
course  prepared  and  served  their  proposed  amendments,  num- 
bering 143,  and  containing  some  87  pages  of  typewriting. 
Thereupon  and  in  due  time  the  defendants  notified  the  plain- 
tiffs of  their  nonacceptance  of  said  amendments,  and  on  Sep- 
tember 21,  1914,  delivered  the  same,  together  with  their  pro- 
posed bill  of  exceptions,  to  the  clerk  of  the  court  for  the  judge 
thereof,  accompanied  by  a  number  of  affidavits  upon  which 
the  motion  for  a  new  trial  was  to  be  made.  Thereafter,  from 
various  causes,  the  settlement  of  the  bill  of  exceptions,  and 
consequently  the  motion  for  a  new  trial,  were  delayed  for 
several  months,  but  finally  the  former  came  up  for  hearing 
on  March  24, 1915,  and  was  then  taken  up  by  the  court,  coun- 
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sd  for  both  parties  being  present  and  no  objection  to  the 
settlement  of  the  bill  of  exceptions  being  made.  After  the 
matter  of  the  settlement  had  proceeded  for  some  time  the 
judge  of  the  court  requested  counsel  for  both  sides  to  confer 
and  attempt  to  agree  on  certain  of  the  amendments  thereto, 
and  report  to  him  as  to  what  could  not  be  agreed  upon,  and 
the  further  hearing  of  the  matter  was  continued  until  such 
report 

It  appears  that  thereafter  four  months  or  thereabouts 
elapsed,  during  which  some  ineffectual  efforts  were  made  by 
respective  counsel  to  come  to  an  agreement,  and  these  having 
failed,  counsel  for  the  defendants  caused  the  matter  of  the 
settlement  of  the  bill  to  be  again  placed  upon  the  calendar  of 
the  court.  Thereafter  the  plaintiffs  moved  the  court  to  dis- 
miss the  motion  for  new  trial  on  the  ground  of  defendants' 
laches  in  prosecuting  the  same.  The  matters  of  the  settle- 
ment of  the  bill  of  exceptions  and  of  the  motion  to  dismiss 
were  upon  the  law  and  motion  calendar  for  August  20,  1915. 
The  court  granted  the  motion  to  dismiss  the  motion  for  a  new 
trial  solely  upon  the  ground  of  defendants'  laches  in  procur- 
ing the  settlement  of  their  bill  of  exceptions,  and  a  few  dajrs 
later  refused  to  settle  the  bill  of  exceptions  and  caused  the 
same  to  be  dropped  from  its  calendar. 

We  think  the  judge  of  the  trial  court  should  have  settled 
the  defendants'  bill  of  exceptions.  Whatever  delays  there 
may  have  been  in  the  course  of  the  preparation,  proposal,  or 
amendment  of  the  bill  prior  to  the  twenty-fourth  day  of 
March,  1915,  or  whoever  may  have  been  responsible  for  such 
delays,  the  fact  that  on  said  last  named  day  the  judge  of  the 
court  took  up  and  proceeded  with  the  settlement  of  the  bill, 
counsel  for  both  parties  being  present  and  participating  in 
such  settlement  without  objection,  constitutes  a  waiver  and 
cure  of  previous  delays.  (Hicks  v.  Masien,  101  Cal.  651,  653, 
[36  Pac.  130] ;  Horton  v.  Jack,  115  Cal.  29,  35,  [46  Pac.  920] ; 
O'Brien  v.  O'Brien,  124  Cal.  422,  425,  [57  Pac.  225].)  On 
said  March  24,  1915,  and  after  the  judge  and  counsel  had 
made  some  progress  toward  the  settlement  of  the  bill,  it  ap- 
pears that  the  judge  suggested  to  respective  counsel  that  they 
confer  in  an  attempt  to  agree  upon  the  amendments  to  be  in- 
corporated in  the  bill,  and  that  they  should  at  some  tim« 
thereafter  report  as  to  such  matters  as  they  might  not  be 
able  to  agree  upon.    This  suggestion  was  adopted,  counsel 
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for  the  plaintiffs  taking  and  ainee  retaining  the  original  bill 
with  its  proposed  amendments.  There  is  some  dispute  as  to 
who  was  responsible  for  whatever  delay  there  was  thereafter 
and  during  the  succeeding  four  months;  but  it  appears  that 
during  a  portion  of  that  time  the  court  was  in  vacation.  It 
is  true,  as  suggested  by  plaintiff's  counsel,  that  the  cases  hold 
that  ordinarily  the  burden  is  cast  upon  the  proponents  of  a 
bill  of  exceptions  to  bring  the  matter  of  its  settlement  to  hear- 
ing and  determination  even  after  the  proponents  of  the  bill 
have  left  it  with  its  amendments  with  the  derk  for  the  judge 
{Miller  v.  Qu£en  Ins.  Co.,  2  Cal.  App.  267,  [83  Pac.  287],  and 
cases  cited).  The  present  case,  however,  presents  a  somewhat 
different  situation.  Here  the  judge,  after  proceeding  some 
distance  in  the  performance  of  his  duty  in  the  way  of  settling 
the  bill,  referred  the  matter  to  both  counsel  to  confer,  agn*ee 
if  possible,  and  report  back  such  matters  as  they  could  not 
agree  upon  to  the  judge.  He  thus  constituted  counsel  for 
both  parties  in  a  sense  his  aids  in  the  duty  which  was  pri- 
marily his  own,  and  by  so  doing  invested  each  with  the  re- 
sponsibility of  reporting  back  to  him  their  failure,  if  any,  to 
agree  upon  the  bill;  and  this  we  think  would  be  peculiarly 
true  when,  as  is  admitted,  plaintiffs*  counsel  took  possession 
of  the  partly  settled  bill  with  its  amendments  and  retained  the 
same  until  after  his  motion  to  dismiss  the  motion  for  a  new 
trial  had  been  made.  It  appears  in  addition  that  it  was  the 
defendants'  counsel  who  caused  the  matter  of  further  pro- 
ceedings for  the  settlement  of  the  bill  to  be  placed  upon  the 
calendar  prior  to  notice  of  the  plaintiffs'  motion  to  dismiss. 

We  think  these  admitted  facts  make  it  clear  that  there  was 
no  such  laches  on  the  part  of  the  defendants  in  these  later 
proceedings  subsequent  to  March  24,  1915,  as  would  suffice 
to  justify  the  judge  of  the  court  in  refusing  to  settle  the  bill 
of  exceptions.  It  is,  however,  contended  by  plaintiffs'  coun- 
sel that  the  defendants  having  taken  no  appeal  from  the 
order  dismissing  (which  was  equivalent  to  an  order  denying) 
their  motion  for  a  new  trial,  no  useful  purpose  can  be  sub- 
served by  the  issuance  of  this  writ,  to  which  the  defendants 
respond,  first,  that  they  are  entitled  to  use  the  bill  of  excep- 
tions upon  their  appeal  from  the  judgment ;  and,  second,  that 
at  the  last  session  of  the  legislature  the  law  governing  new 
trials  and  appeals  was  so  amended  as  to  take  away  the  right 
of  an  independent  appeal  from  an  order  denying  a  motion 
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for  a  new  trial,  bat  substitating  a  provision  wUcIi  permits 
the  appellants  upon  their  appeal  from  the  judgment  to  have 
reviewed  the  errors,  if  any,  of  the  trial  court  in  denying  their 
motion  for  a  new  trial.  The  plaintiff,  however,  argues  that 
these  amendments  are  not  to  be  construed  as  affecting  pending 
but  undetermined  motions  for  a  new  trial  at  the  time  the  law 
took  effect.  No  authority  is  cited  in  support  of  this  conten- 
tion; and  we  are  satisfied  that  the  rule  is  well  settled  that 
such  changes  in  the  law  affecting  procedure  apply  to  cases 
pending  and  conditions  existing  at  the  time  the  statutes  take 
effect  where  no  substantial  remedies  are  impaired.  This 
being  so,  the  defendants  are  entitled  to  have  their  bill  of 
exceptions  settled  and  to  whatever  benefits  they  may  derive 
therefrom  upon  appeal  from  the  judgment. 

It  is  therefore  ordered  that  the  writ  issue  as  prayed  for  in 
petitioners'  petition. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  February  3,  1916. 


[Crim.  No.  481.    Second  Appellate  Dietrlet.— I>eeeml>er  7,  1915.] 

In  the  Matter  of  the  Petition  for  Disbarment  of  E.  J. 

EMMONS. 

Pbooeidino  to  Disbak  Attobnkt — CoNYioTioN  OF  Felont— Pabdon. — 
In  a  proceeding  to  disbar  an  attorney  upon  the  sole  ground  of  his 
previous  conviction  of  a  felony,  an  objection  that  the  conviction 
was  subsequently  annulled  and  set  asidt  by  a  pardon  issued  by  the 
governor  of  the  state  for  the  offense  set  forth  in  the  judgment  of 
conviction  should  be  sustained. 

Id.— Pabdon— ErrEOT  or— Grounds  fob  Disbarment. — A  pardon  ro- 
leases  the  punishment  and  blots  out  of  existence  the  guilt,  so  that 
in  the  eye  of  the  law  the  offender  is  as  innocent  aa  if  he  had  never 
committed  the  offense;  but  this  is  subject  to  the  limitation  that  an 
attorney  may  be  disbarred  for  acts  of  a  felonious  nature,  where  a 
pardon  has  followed  the  conviction  of  a  crime,  since  evidence  of  the 
criminal  acts  may  constitute  proof  of  the  charge  that  the  respondent 
is  unfit  to  be  an  attorney  at  law.  This  is  so  for  the  reason  that  the 
pardon  does  not  restore  his  good  moral  character. 
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APPLICATION  for  disbarment  of  an  attorney  filed  in  the 
Supreme  Court  and  transferred  to  the  District  Court  of  Ap- 
peal for  the  Second  Appellate  District. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  F.  Farraher,  and  Barclay  McCowan,  Amid  Curiae, 

for  Petitioners. 

W.  H.  Anderson,  Loeb,  Walker  &  Loeb,  Anderson  ft  Ander- 
son, Bowen  Irwin,  E.  O.  Kuster,  J,  B.  Dorsey,  and  H.  B. 
JohuBtonOy  for  Respondent. 

CONRET,  P.  J.— At  all  times  mentioned  in  the  record  of 
this  proceeding  respondent  was,  and  he  now  is,  an  attorney 
at  law  admitted  to  practice  in  the  courts  of  California.  On 
the  sixth  day  of  August,  1915,  a  petition  for  his  disbarment 
was  filed  in  the  supreme  court  by  a  bar  association  of  Kern 
County,  and  the  matter  was  thereafter  transferred  to  this 
court.  The  petition  is  based  upon  a  judgment  of  conviction 
whereby  the  respondent  was  convicted  of  a  felony  for  asking 
and  receiving  a  bribe,  and  a  duly  certified  copy  of  the  judg- 
ment of  conviction  is  attached  to  the  petition  and  is  a  part 
thereof.  That  judgment  was  rendered  on  October  31,  1905, 
and  on  the  twelfth  day  of  March,  1908,  was  affirmed  by  the 
district  court  of  appeal  for  the  third  district.  The  sentence 
was  for  five  years'  imprisonment,  the  remittitur  was  filed  on 
May  18,  1908,  and  the  term  of  actual  imprisonment  began  a 
few  days  later. 

The  petition  for  disbarment  is  based  solely  on  the  judgment 
of  conviction.  Apart  from  that  judgment  no  charge  is  made 
that  the  respondent  has  committed  any  act  involving  moral 
turpitude,  dishonesty,  or  corruption,  or  any  other  act  which 
would  be  a  cause  of  disbarment.  (Code  Civ.  Proc,  see.  287.) 
Separate  and  direct  charges  would  require  separate  and  di- 
rect proof,  and  would  open  the  case  to  examination  by  means 
of  other  evidence  which  might  be  produced  by  those  prose- 
cuting the  charge,  or  by  the  respondent.  Even  if  (which  we 
do  not  decide)  the  judgment  of  conviction  would  be  receivable 
as  evidence  upon  such  separate  charges,  it  would  not  be  the 
sole  and  conclusive  evidence  provided  in  a  proceeding  based 
solely  upon  a  judgment  of  conviction  of  a  felony.  (Code  Civ. 
Proc,  sec.  287,  subd.  1.) 
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The  petitioners  haying  relied  npon  sneh  judgment  of  con- 
viction as  the  sole  foundation  for  this  proceeding,  that  judg- 
ment is  conclusive  against  the  respondent  if  it  is(  admissible 
in  evidence.  If  it  is  not  admissible,  the  case  against  respond- 
ent must  fally  because  no  other  evidence  can  be  received  in 
this  proceeding. 

The  respondent  has  filed  herein  certain  objections  which  are 
in  the  nature  both  of  a  demurrer  and  an  answer.  We  shall 
not  find  it  necessary  to  discuss  the  demurrer.  The  answer  sets 
forth  that  the  conviction  shown  by  the  certified  copy  of  the 
record  of  conviction  annexed  to  the  petition  herein  has  been 
annulled  and  set  aside  in  this,  that  on  the  twenty-ninth  day 
of  June,  1910,  respondent  received  from  the  governor  of  Cali- 
fornia a  pardon  for  the  offense  set  f ortii  in  the  judgment  of 
conviction.  The  respondent  submitted  to  the  court  with  his 
answer  a  copy,  duly  certified  by  the  Secretary  of  State,  of  the 
above-mentioned  pardon.  This  document  sets  forth  by  way 
of  recital  the  fact  that  the  defendant  had  been  released  upon 
parole,  and  since  such  release  had  '' proven  himself  to  be  an 
industrious,  sober,  and  upright  man";  and  that  the  state 
board  of  prison  directors  by  resolution  recommended  to  the 
Governor  of  the  state  that  he  do  extend  executive  clemency  to 
the  defendant.  Thereupon  the  document  concludes  that  the 
Qovemor  does  by  virtue  of  the  authority  vested  in  him  by  law, 
''hereby  pardon  the  said  E.  J.  Emmons  and  order  that  he  be 
restored  to  citizenship.*' 

It  has  been  held  that  a  pardon  ''releases  the  punishment 
and  blots  out  of  existence  the  guilt,  so  that  in  the  eye  of  the 
law  the  offender  is  as  innocent  as  if  he  had  never  committed 
the  oflFense.*'  {Ex  parte  Oarland,  4  Wall.  333,  [18  L.  Ed. 
366].)  This  is  nevertheless  subject  to  the  limitation  that  an 
attorney  may  be  disbarred  for  acts  of  a  felonious  nature  where 
a  pardon  has  followed  the  conviction  of  a  crime,  since  evi- 
dence of  the  criminal  acts  may  constitute  proof  of  the  charge 
that  the  respondent  is  unfit  to  be  an  attorney  at  law.  This  is 
so  for  the  reason  that  the  pardon  does  not  restore  his  good 
moral  character.  (Thornton  on  Attorneys,  sec.  863.)  Among 
the  cases  to  which  we  are  referred  is  that  of  People  v.  Oeorge, 
186  ni.  122,  [57  N.  E.  804],  which  counsel  (amici  curiae)  as- 
sure us  is  "practically  on  all-fours  with  the  case  at  bar." 
Prom  that  decision  we  learn  that  Mr.  George  was  disbarred, 
not  only  upon  proof  of  charges  showing  that  he  had  been  con- 
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victed  of  a  felony  and  thereafter  pardoned,  but  also  because 
after  tbe  pardon  he  had  committed  other  acts  of  a  criminal 
nature  convincing  the  court  that,  notwithstanding  the  pardon, 
the  accused  did  not  possess  a  good  moral  character,  and  that 
he  was  not  a  proper  person  to  retain  his  license  to  practice 
law.  The  question  as  to  whether  or  not  a  record  of  convic- 
tion could  be  made  the  sole  basis  of  such  a  charge  and  accepted 
as  constituting  the  sole  and  conclusive  ground  for  disbarment 
after  the  pardon  had  been  granted,  did  not  arise  in  that  case. 
If  that  question  had  been  presented,  the  decision  very  prob- 
ably might  have  been  in  favor  of  the  respondent.  This  is  in* 
dicated  by  the  fact  that  the  court  quoted  with  approval  the 
decision  of  the  supreme  court  of  Maine  in  Sanborn  {Penobscot 
Bar)  v.  Kimball,  64  Me.  146.  There  the  charge  was  that  the  re- 
spondent was  found  gxdlty  of  dishonesty  and  bad  faith  toward 
clients  in  several  instances,  and  there  was  a  separate  specifi- 
cation that  the  respondent  'Moes  not  possess  a  good  moral 
character,"  in  that  at  a  certain  term  of  court  he  was  convicted 
of  the  crime  of  forgery.  As  to  this  particular  specification 
the  respondent  proved  that  he  had  received  a  pardon  for  the 
offense  of  which  he  had  been  convicted.  The  crime  for  which 
he  was  convicted  and  sentenced  was  the  forgery  of  a  deposi- 
tion and  caption  thereto  annexed.  Belying  upon  Ex  parU 
Garland,  4  Wall.  333,  [18  L.  Ed.  366],  the  court  held  that  the 
effect  of  the  pardon  was  not  only  to  release  the  respondent 
from  punishment,  **but  also  to  blot  out  the  guilt  thus  incurred, 
so  that  in  the  eye  of  the  law  he  is  as  innocent  of  that  offense 
as  if  he  had  never  committed  it.''  But  it  was  pointed  out 
that  the  respondent,  in  his  capacity  as  attorney,  had  done 
more  than  commit  the  forgery  of  which  he  was  convicted,  in 
that  afterward  he  had  offered  the  forged  document  as  evi- 
dence in  court.  **The  executive  pardon  affords  the  respond- 
ent no  protection  from  the  consequences  which  the  law  at- 
taches to  this  offense.  Pardon  for  one  crime  does  not  release 
a  party  from  the  penalties  and  disabilities  consequent  upon 
the  commission  of  another.  A  pardon  for  forgery  does  not 
prevent  a  party  from  suffering  the  consequences  attached  to  a 
conviction  for  adultery  or  larceny,  nor  blot  out  the  guilt  in- 
separable from  such  crimes  and  give  their  perpetrator  a  new 
character  for  chastity  and  honesty.  The  indictment  upon 
which  the  respondent  was  convicted  contains  no  count  for  a 
violation  of  his  official  oath  or  for  a  fraud  upon  the  cuurt- 
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The  respondent's  pardon  for  forgery  can  no  more  obliterate 
the  stain  of  guilt  for  those  offenses  than  the  judgment  in  that 
case  would  be  a  bar  to  an  indictment  for  their  commission." 
It  seems  dear  that  if,  as  in  the  case  at  bar,  the  Eimball  case 
had  been  one  where  it  was  sought  to  disbar  the  respondent 
solely  upon  the  ground  that  he  had  been  convicted  of  a  felony, 
the  subsequent  pardon  would  have  been  recognized  as  a  suffi- 
cient defense. 

In  Scott  V.  State,  6  Tex.  Civ.  App.  343,  [25  S.  W.  337],  it 
was  sought  to  obtain  a  judgment  of  disbarment  founded  upon 
article  226,  Revised  Statutes  of  Texas,  reading  thus:  **No  per- 
son convicted  of  a  felony  shall  receive  license  as  an  attorney 
at  law :  or  if  licensed,  any  court  of  record  in  which  such  per- 
son may  practice  shall,  on  proof  of  a  conviction  of  any  felony, 
supersede  his  license  and  strike  his  name  from  the  roll  of  at- 
torneys." The  plaintiff  in  error  had  been  convicted  of  a 
felony  but  immediately  thereafter  pardoned  by  the  Governor, 
several  years  before  this  proceeding  was  instituted  against 
^im.  The  court  said:  **We  are  of  opinion  that  after  he  re- 
ceived an  unconditional  pardon  the  record  of  the  felony  con- 
viction could  no  longer  be  used  as  a  basis  for  the  proceeding 
provided  for  in  article  226.  This  record,  when  offered  in  evi- 
dence, was  met  with  an  unconditional  pardon,  and  could  not, 
therefore,  properly  be  said  to  afford  'proof  of  a  conviction  of 
any  felony.'  Having  been  thus  canceled,  all  its  force  as  a 
felony  conviction  was  taken  away.  A  pardon  falling  short  of 
this  would  not  be  a  pardon,  according  to  the  judicial  construc- 
tion which  that  act  of  executive  grace  has  received.  (Ex  parte 
Garland,  4  Wall.  344,  [18  L.  Ed.  366] ;  Knote  v.  United  States, 
95  U.  S.  149,  [24  L.  Ed.  442],  and  cases  there  cited;  Young 
V.  Toung,  61  Tex.  191.)  Cases  may  be  found  holding  that  a 
pardon  does  not  operate  as  a  bar  against  a  proceeding  to  strike 
an  attorney  from  the  rolls  on  account  of  the  professional  mis- 
conduct involved  in  the  transaction  which  culminated  in  the 
conviction.  {Sanborn  (Penobscot  Bar)  v.  Kimball,  64  Me.  140; 

hire ,  an  attorney,  86  N.  Y.  563.)    In  these  cases  the 

proceedings  to  disbar  were  not  founded  on  statutes  like  ours, 
declaring  the  effect  of  a  felony  conviction,  but  upon  facts 
showing  professional  misconduct.  Where  the  proceeding,  as 
in  this  case,  depends  alone  upon  the  felony  conviction,  and 
that  is  wiped  out  by  a  pardon,  the  whole  case  falls.'* 
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In  legal  effect  the  case  at  bar  comes  within  the  rule,  which 
we  think  is  correctly  stated  in  the  Texas  case.  Notwithstand- 
ing that  the  respondent  at  one  time  stood  convicted  of  a  felony 
and  that  the  record  of  conviction  might  have  been  used  as 
the  foundation  for  this  proceeding  while  the  judgment  of  con- 
viction was  in  force,  it  is  no  longer  possible,  after  the  pardon, 
to  disbar  him  by  this  statutory  proceeding  wherein,  if  it  is 
maintainable  at  all,  judgment  must  go  against  him  without 
any  opportunity  to  defend  against  any  present  imputation 
against  his  moral  character.  If  those  responsible  for  this 
prosecution  believe,  or  have  grounds  for  believing,  that  the  re- 
spondent is  not  now  a  person  of  good  moral  character,  or  that 
he  has  committed  any  acts  which  should  move  the  court  in  its 
discretion  to  disbar  him  at  this  time,  those  charges  should  be 
framed  in  such  manner  as  will  fairly  test  the  respondent's 
rights  by  giving  him  a  full  opportunity  to  defend  upon  the 
merits. 

The  objections  made  by  respondent  are  (as  to  the  ptints 
discussed  herein)  sustained  and  the  proceeding  is  dismissed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[<St.  No.  1589.    Beeond  Appellate  District.— December  7,  1015.] 
A.  NOLTB,  Appellant,  ▼.  BARBARA  NOLTE,  Respondent 

Divorce— Beoobd  on  Appeal— AyrmAViT  not  Past  of  Judoment-soll. 
On  an  appeal  from  an  order  letting  aside  a  final  decree  of  divorce, 
an  affidavit  in  the  transcript  wMdi  appellant  claims  contains  a  state- 
ment of  facts  which  led  the  lower  court  to  make  an  order  for  nunc 
pro  tune  entry  of  the  interlocutory  decree,  which  affidavit  comes  into 
the  transcript  under  a  certificate  describing  it  as  part  of  the  judg- 
ment-roU,  but  which  is  not  a  part  of  the  judgment-roU  and  does  not 
appear  to  have  been  one  of  the  papers  used  in  connection  with  the 
order  from  whieh  the  appeal  is  taken,  cannot  be  legallj  taken  cog- 
nizance ef • 

Id.— SuPFiciENOT  c/r  Facts  to  Attthobizx  OaDsa— Pbesuicption. — Such 
defect  is  immaterial,  since  facts  sufficient  to  satisfy  the  court  may 
have  existed  and  may  have  been  shown  to  the  court;  and,  since 
BO  appeal  appears  to  have  been  taken  from  the  judgment,  it  wUl 
be  presumed  that  the  court  had  before  it  facts  sufficient  to  authorisi 
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taoh  order  to  th«  full  extent  that  the  order  maj  lagallj  be  made 
under  any  ciremnstanees. 

Id. — Judoment—Entbt  Nunc  Pbo  TuNa — WhUe  tbe  power  of  a  court 
over  its  reeorde,  in  order  to  make  them  speak  the  truth,  ia  fully  ree- 
oguizedy  and  for  that  purpose  errors  or  omissions  in  the  entry  of 
judgments  may  in  some  instances  be  corrected  by  entering  them  as 
of  the  date  when  rendered,  the  full  effect  of  a  fumo  pro  tune  order 
ia  limited  so  aa  to  preyent  results  not  contemplated  by  the  law. 

Id. — Entry  of  Inteslooutobt  Dxcbxb  Nunc  Pbo  Tunc— Void  Entbt 
or  Final  Dxcbbe.— Section  131  of  the  Civil  Code  contemplates  that 
a  final  decree  of  divorce  shall  not  be  entered  until  after  the  ez- 
piration  of  the  time  within  which  an  appeal  may  be  taken  from  the 
interlocutory  decree,  nor  during  the  pendency  of  such  appeal  if  taken, 
and  the  entry  of  the  interlocutory  decree  nunc  pro  tvno  as  of  an 
earlier  date  does  not  affect  the  time  prescribed  within  which  an 
appeal  may  be  taken;  and  the  entry  of  a  final  decree  within  a  week 
after  the  aetwU  entrj  of  the  interlocutory  decree  nwno  pro  tunc 
as  of  a  date  one  year  previous  is  void,  and  may  be  vacated  on  motion 
of  either  party  or  of  the  court. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  vacating  a  final  decree  of  divorce.  Charles 
Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courts 

H.  H.  Appel,  and  E.  J.  Dennison,  for  Appellant. 

Charles  W.  Hoag,  for  Respondent 

CONRET,  P.  J.— Appeal  by  the  plaintiff  from  an  order 
vacating  a  final  decree  of  divorce.  On  the  twenty-eighth  day 
of  June,  1909,  the  case  was  tried  and  submitted  to  the  court 
for  decision.  On  June  28,  1910,  an  interlocutory  decree  was 
signed,  together  with  an  order  ''that  the  foregoing  decree  be 
entered  nunc  pro  tunc  as  of  June  28, 1909.'*  This  decree  was 
entered  July  5,  1910,  as  of  June  28,  1909.  On  July  1,  1910, 
a  final  decree  of  divorce,  purporting  to  be  based  upon  such 
interlocutory  decree  entered  nunc  pro  tunc  as  aforesaid,  was 
signed  by  the  judge.  This  decree  was  entered  July  6,  1910. 
On  the  twelfth  day  of  November,  1912,  the  court,  upon  its  own 
motion,  entered  an  order  setting  aside  and  vacating  said  final 
decree  ''because  it  was  entered  within  a  week  after  the  actual 
entry  of  interlocutory  decree  of  divorce."  It  is  from  this  last 
mentioned  order  that  the  appeal  is  taken. 
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We  find  in  the  transcript  an  a£Sdavit  made  by  the  plaintiff's 
attorney  and  sworn  to  on  July  1,  1910,  which  the  appellant 
claims  contains  a  statement  of  the  facts  which  led  the  court  to 
make  its  order  for  nimc  pro  tunc  entry  of  the  interlocutory 
decree.  This  affidavit  comes  into  the  transcript  under  a  cer- 
tificate describing  it  as  part  of  the  judgment-roll.  As  it  is  not 
part  of  the  judgment-roll  and  does  not  appear  to  have  been 
one  of  the  papers  used  in  connection  with  the  order  from 
which  the  appeal  is  taken,  we  find  no  legal  ground  for  taking 
cognizance  of  the  contents  of  such  affidaidt.  (Code  Civ.  Proe., 
sec.  951.)  But  this  defect  is  immaterial,  since  facts  sufficient 
to  satisfy  the  court  may  have  existed  and  may  have  been  shown 
to  the  court ;  and  since  no  appeal  appears  to  have  been  taken 
from  the  judgment,  it  will  be  assumed  that  the  court  had  be- 
fore it  facts  sufficient  to  authorize  such  order  to  the  fuU  ex- 
tent that  the  order  could  legally  be  made  under  any  circum- 
stances. Therefore,  if,  as  counsel  claims,  an  interlocutory 
decree  in  like  form  as  the  one  that  was  entered  in  1910  had 
been  signed  on  June  28, 1909,  by  the  judge  who  tried  the  case, 
and  had  been  delivered  to  the  derk  for  filing,  and  if  without 
filing  or  entry  of  such  decree  the  same  was  lost  by  the  clerk, 
these  would  be  circumstances  strongly  appealing  to  the  court 
in  the  exercise  of  its  judgment  favorably  to  the  request  of  the 
plaintiff  that  the  decree  be  entered  as  of  the  date  of  triaL 

It  is  well  established  that  where  a  judgment  has  been  ren- 
dered and  its  entry  omitted,  it  may  be  subsequently  entered, 
and,  if  justice  requires,  may  be  made  to  take  effect  nunc  pro 
tunc  as  of  the  date  when  it  was  actually  made.  {In  re  Sker- 
rett,  80  Cal.  62,  [22  Pac  85] ;  Fox  v.  Hale  &  Norcross  S.  M. 
Co.,  108  Cal.  480,  [41  Pac.  328] ;  MarsluM  y.  Taylor,  97  Cal. 
426,  [32  Pac.  515],  and  many  other  cases.) 

The  order  setting  aside  the  final  decree  is  not  necessarily 
based  upon  lack  of  authority  of  the  court  to  enter  its  inter- 
locutory decree  wane  pro  tunc  as  of  the  date  when  it  was  ren- 
dered, but  is  based  upon  the  ground  that  the  court  has  no 
power  to  enter  a  final  decree  until  the  expiration  of  one  year 
after  the  actu(d  entry  of  the  interlocutory  decree.  "When 
one  year  has  expired  after  the  entry  of  such  interlocutory 
judgment,  the  court  on  motion  of  either  party,  or  upon  its 
own  motion,  may  enter  the  final  judgment  granting  the 
divorce,  •  .  .  but  if  any  appeal  is  taken  from  the  interlocutory 
judgment  or  motion  for  a  new  trial  made,  final  judgment  shall 
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not  be  entered  nntU  such  motion  or  appeal  has  been  finally 
disposed  of,  nor  then,  if  the  motion  has  been  granted  or  judg- 
ment reversed.  .  .  ."  (Civ.  Code,  sec.  132.)  During  the 
period  of  time  covered  by  the  proceedings  under  review  herein 
it  was  provided  in  section  131  of  the  Civil  Code  that  from  an 
interlocutory  judgment  in  a  divorce  action  "an  appeal  may 
be  taken  within  six  months  after  its  entry,  in  the  same  manner 
and  with  like  effect  as  if  the  judgment  were  final.''  In 
Spence  v.  Trouii,  133  Cal.  605,  [65  Pac.  1083],  it  was  held 
that  the  time  allowed  for  an  appeal  commences  to  run  from  the 
time  of  the  actual  entry  of  the  judgment.  The  court  said :  "It 
hardly  requires  argument  or  authority  to  establish  the  propo- 
sition that  a  court  cannot  by  antedating  an  order,  or  the  entry 
of  it,  cut  off  the  right  of  a  party  to  move  for  a  new  trial,  to 
move  to  set  the  judgment  aside,  or  to  appeal.  These  rights, 
given  by  the  Code  of  Civil  Procedure,  cannot  be  lost  to  a  party 
by  such  action,  whether  the  effect  was  designed  or  not.  The 
test  as  to  the  period  in  which  the  party  must  act  in  order  to 
get  relief  from  an  order  or  judgment  against  him  must  be, 
whether  he  could  have  obtained  the  desired  relief  (on  a  proper 
showing)  before  the  nunc  pro  tunc  order  was  made."  In 
Baum  V.  Roper,  1  Cal.  App.  435,  [82  Pac.  390],  it  was  said 
that,  while  it  is  true  that  an  appeal  will  not  lie  from  a  judg- 
ment until  it  has  been  entered,  the  judgment  in  other  respects 
gets  its  force  and  vitality  from  its  rendition  and  not  from  its 
entry ;  that  the  rendition  of  the  judgment  is  the  judicial  act 
of  the  court  and  its  entry  is  the  ministerial  act  of  the  clerk. 
So  it  was  held  in  Los  Angeles  County  Bank  v.  Raynor,  61  Cal. 
145,  that  it  was  not  necessary  that  the  judgment  should  have 
been  entered  when  the  execution  was  issued.  "The  enforce- 
ment of  a  judgment  does  not  depend  upon  its  entry  or  docket- 
ing. These  are  merely  ministerial  acts,  the  first  of  which  is 
required  to  be  done  for  putting  in  motion  the  right  of  appeal 
from  the  judgment  itself,  and  of  limiting  the  time  within 
which  the  right  may  be  exercised  (Code  Civ.  Proc,  sec.  681), 
or  in  which  the  judgment  may  be  enforced  (Code  Civ.  Proc 
see.  685) ;  and  the  other  for  the  purpose  of  creating  a  lien  bj 
the  judgment  upon  the  real  property  of  the  debtor.  (Code 
Civ.  Proc,  sec.  671.) " 

The  effect  of  these  decisions  is  that,  while  the  power  of  a 
court  over  its  records,  in  order  to  make  them  speak  the  truth, 
is  fully  recognized,  and  for  that  purpose  errors  or  omissions  in 

39  Cal.  App. — 9 
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the  entry  of  judgments  may  in  some  instances  be  corrected  by 
entering  them  as  of  the  date  when  rendered,  the  full  effect  of 
the  nunc  pro  tunc  order  is  limited  so  as  to  prevent  results  not 
contemplated  by  the  law.  There  seems  to  be  no  reason  why 
such  limitation  should  not  apply  to  the  established  time  when 
the  right  to  a  final  judgment  of  divorce  will  accrue,  in  the 
same  manner  that  it  applies  to  the  time  when  an  appeal  may 
be  taken,  or  to  any  other  of  the  instances  above  noted.  We  do 
not  doubt  that  these  were  the  considerations  which  led  the 
supreme  court  to  hold,  in  Chrannis  v.  Superior  Court,  146  Cal. 
245,  [106  Am.  St.  Rep.  23,  79  Pac.  891],  that  the  provisions 
of  sections  131  and  132  of  the  Civil  Code,  '*  interpreted  in 
the  light  of  previous  legislation  and  decisions  and  the  pur- 
pose to  be  accomplished  by  the  law,  are  clearly  to  be  understood 
as  a  limitation  on  the  power  of  the  court  in  the  matter,  and  as 
intended  to  forbid  the  entry  of  a  final  judgment  until  after 
the  prescribed  period.  The  law  can  only  be  made  effectual 
for  the  accomplishment  of  its  object  by  holding  that  any  final 
judgment  purporting  to  grant  the  divorce  is  absolutely  void 
if  thus  prematurely  entered."  While  in  that  case  the  court 
was  not  considering  the  power  to  make  a  nun>c  pro  tunc  entry 
of  a  decree,  or  the  limitations  on  the  effect  of  such  entry,  we 
are  satisfied  that  the  interpretation  there  placed  upon  the  code 
provisions  necessarily  leads  to  the  conclusion  that  a  final 
decree  of  divorce  could  not  be  entered  until  one  year  after 
the  actual  entry  of  the  interlocutory  decree.  The  language 
of  section  131  contemplates  that  a  final  decree  shall  not  be 
entered  until  after  expiration  of  the  time  in  which  an  appeal 
may  be  taken  from  the  interlocutory  decree,  nor  during  the 
pendency  of  such  appeal  if  taken.  As  we  have  seen,  the  entry 
of  the  interlocutory  decree  nunc  pro  tunc  as  of  an  earlier  date 
does  not  affect  the  time  prescribed  within  which  an  appeal 
may  be  taken.  The  result  is  that  in  this  case,  as  in  the 
Grannis  case,  ''the  judgment  in  question,  being  wholly  void 
as  a  final  judgment  granting  an  immediate  divorce,  it  was 
within  thp  power  of  the  superior  court  at  any  time,  on  motion 
of  either  party,  or  of  its  own  motion,  to  declare  it  null,  in  so 
far  as  it  purported  to  be  of  such  effect." 

That  we  have  correctly  understood  the  intended  effect  of 
the  supreme  court's  decision  in  the  Orannis  case  further  ap- 
pears from  the  fact  that  on  the  same  date,  in  Claudius  v. 
Mdvin,  146  Cal.  257,  [79  Pac  897] ,  the  same  court  saids 
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''We  think  the  defendant  is  correct  in  the  position  that  the 
jear  which  must  elapse  before  final  judgment  can  be  given 
begins  to  run  from  the  time  of  the  actual  entry  of  the  inter- 
locutory judgment,  and  not  from  any  theoretical  nunc  pro 
iwnc  date  of  entry." 
The  order  is  affirmed* 

James,  J.,  and  Shaw,  J.,  eoncnrred. 


[€!t.  No.  1578.    6eeond  Appellate  District. — ^December  7,  1915.] 

D.  E.  KEITH,  Appellant,  v.  W.  A.  HAMMEL,  SheriflP  of 
Los  Angeles  County,  Respondent. 

AonoN  TO  Compel  Sheriff  to  Eeturn  Pees  to  Oountt— Pleading— 
SuFPiciENCY  OF  PETITION. — ^In  s  proceeding  for  a  writ  of  mandainna 
to  compel  the  sheriiff  of  Lob  Angeles  County  to  pay  into  the  county 
treasury  all  fees  collected  by  him  as  such  sheriff  between  certain 
dates,  for  the  performance  of  official  duties  pertaining  to  that  office, 
an  allegation  in  the  petition  that  the  respondent  as  sheriff,  between 
the  dates  specified,  "collected  and  received  and  appropriated  to  his 
own  use,  the  sum  of  $3,000.00  as  fees  belonging  to  Los  Angeles 
County  for  the  performance  of  his  services  as  sheriff  of  Los  Angeles 
County  during  said  time,"  is  sufficient  as  against  a  general  demurrer. 

lb. — Conduct  of  Action  fob  Countt--Conteol  by  Pubijo  Officers. — 
The  general  effect  of  the  provisions  of  the  charter  of  Los  Angeles 
County  and  of  the  statutes  is,  not  only  that  the  conduct  of  actions 
in  which  the  county  is  a  party  is  committed  to  the  charge  and  con- 
trol of  public  officers,  but  it  is  the  intention  (in  harmony  with  long- 
established  principles)  that  the  county  shall  be  a  party  to  actions 
and  proceedings  wherein  the  county  is  concerned. 

Id. — Action  by  Taxpayert— When  Unauthorized. — A  resident  property 
owner  and  taxpayer  in  the  county  of  Los  Angeles  has  no  right  to 
maintain  an  action  to  compel  the  sheriff  of  the  county  to  pay  into 
the  county  treasury  certain  fees  collected  and  alleged  to  have  been 
wrongfully  appropriated  by  him,  in  the  absence  of  a  showing  that 
the  proper  county  officers  have  refused  to  commence  or  prosecute 
such  a  proceeding  for  the  protection  of  the  county's  interest. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Prank  G.  Pinlayson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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William  H.  Puller,  for  Appellant. 
Leon  F.  Moss,  for  Besi>ondent. 

CONRET,  P.  J.— ^Mandamus.  The  petitioner,  a  resident 
property  owner  and  taxpayer  in  the  connty  of  Los  Angeles, 
filed  his  petition  in  the  superior  court  against  the  sheriff  of 
Los  Angeles  County  for  a  writ  of  mandamus  to  compel  the 
respondent  to  pay  into  the  county  treasury  all  fees  collected 
by  him  as  such  sheriff  between  the  second  day  of  June,  1913, 
and  the  thirty-first  day  of  October,  1913,  for  the  performance 
of  official  duties  pertaining  to  that  office.  A  demurrer  to  the 
petition  for  want  of  facts  sufficient  to  constitute  any  ground 
for  the  relief  demanded,  was  sustained  and  judgment  was  en- 
tered in  favor  of  respondent.  From  that  judgment  the  peti- 
tioner appeals. 

Two  principal  objections  among  those  relied  upon  by  the 
respondent  will  be  considered.  These  are:  First,  upon  the 
merits,  that  the  facts  alleged  do  not  show  that  the  sheriff  has 
received  and  retained  any  fees  which  he  is  under  obligation  to 
pay  over  to  the  county.  Second,  respondent  claims  that  peti- 
tioner has  not  stated  facts  suffi^cient  to  establish  his  right  to 
maintain  the  action,  even  though  the  demanded  right  exists  in 
favor  of  the  county. 

The  petition  is  so  framed  as  to  indicate  that  the  pleader 
was  intending  to  enforce  the  payment  to  the  county  of  mileage 
and  other  compensation  claimed  by  the  sheriff  under  the  char- 
ter of  Los  Angeles  County  and  section  4290  of  the  Political 
Code.  The  claim  of  the  sheriff  that  he  was  entitled  to  retain 
such  moneys  for  his  own  use  was  determined  in  his  favor  on 
appeal  to  this  court  in  Los  Angeles  County  v.  Hammel,  26 
Cal.  App.  580,  [147  Pac.  983].  Appellant  now  concedes  the 
points  which  were  involved  in  that  appeal,  but  he  contends 
that  since  there  are  other  fees  provided  by  law  which  the 
sheriff  of  Los  Angeles  County  must  collect  and  pay  into  the 
county  treasury  (Pol.  Code,  sees.  4300b,  4300e),  the  petition 
herein  is  nevertheless  broad  enough  to  include  those  fees. 
Treating  many  of  his  allegations  as  surplusage  irrelevant  to 
his  real  case,  he  now  says  that  the  case  includes,  and  was  in- 
tended to  include,  all  moneys  collected  by  the  sheriff  in  his 
official  capacity.  The  petition  states  that  the  respondent  as 
sheriff,  between  the  dates  specified,  '^  collected  and  received 
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and  appropriated  to  his  own  use,  the  sum  of  $3,000  as  fees 
belonging  to  Los  Angeles  County,  for  the  performance  of  his 
services  as  sheriff  of  Los  Angeles  County  during  said  time." 
This  appears  to  be  sufficient,  and  the  allegation  is  good  as 
against  a  general  demurrer. 

The  law  concerning  the  right  of  a  taxpayer  to  maintain 
actions  and  proceedings  to  enforce  public  rights  and  protect 
public  interests  has  been  a  subject  of  discussion  in  many  deci- 
sions, but  is  also  to  some  extent  affected  by  statutory  declara- 
tion. Section  526a  of  the  Code  of  Civil  Procedure  provides 
for  the  maintenance  of  a  taxpayer's  action  against  public 
officers  to  obtain  a  judgment  restraining  and  preventing  cer- 
tain described  illegal  expenditures,  etc.,  of  county  or  mu- 
nicipal funds.  It  also  says:  ^'This  section  does  not  affect 
any  right  of  action  in  favor  of  a  county,  city,  town,  or  city 
and  county,  or  any  public  officer."  The  charter  of  Los 
Angeles  County,  in  section  21  thereof  (Stats.  1913,  p.  1490), 
declares  that  ''the  county  counsel  .  .  .  shall  have  exclusive 
charge  and  control  of  all  civil  actions  and  proceedings  in  which 
the  county  or  any  officer  thereof,  is  concerned  or  is  a  party." 
Section  10  of  the  charter  states  that  the  board  of  supervisors 
shall  have  all  the  jurisdiction  and  power  ''which  are  now  or 
which  may  hereafter  be  granted  by  the  constitution  and  laws 
of  the  state  of  California,  or  by  this  charter."  Under  section 
4041  of  the  Political  Code,  subdivision  16,  boards  of  super- 
visors are  given  jurisdiction  and  power  to  direct  and  control 
the  prosecution  and  defense  of  all  suits  to  which  the  county  is 
a  party.  The  general  effect  of  these  provisions  of  charter  and 
statute  seems  to  be,  not  only  that  the  conduct  of  actions  in 
which  the  county  is  a  party  is  committed  to  the  charge  and 
control  of  public  officers,  but  it  further  appears  to  be  the  in- 
tention (in  harmony  with  long-established  principles)  that 
the  county  shall  be  a  party  to  actions  and  proceedings  wherein 
the  county  "is  concerned."  Prom  the  many  decisions  of  the 
courts  of  this  and  other  states  dealing  with  this  subject,  we 
derive  the  principle  that  in  the  conduct  of  the  ordinary  busi- 
ness of  a  county  or  city,  where  the  care  and  protection  of  the 
rights  of  the  corporation  have  been  committed  to  public 
officers,  the  primary  right  goes  with  the  duty  belonging  to 
those  officers  to  control  the  ordinary  business  of  the  corpora- 
tion without  the  interference  of  private  citizens,  even  though 
they  be  taxpayers.    The  exceptions  which  have  been  per- 
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mitted  usually  arise  in  those  situations  where  an  officer  ia 
threatening  to  act  in  excess  of  his  authority,  or  refuses  to  per- 
form an  official  duty,  and  there  is  no  other  officer  or  official 
body  empowered  to  act  on  behalf  of  the  public  or  of  the  cor- 
poration, to  enforce  their  rights  in  the  matter,  or  where  it 
appears  that  the  officers  empowered  to  act  refuse  to  perform 
their  duty  in  that  respect.  Instances  which  illustrate  the  sub- 
ject may  be  given ;  such  as  Hyatt  v.  AUen,  54  Cal.  353,  man^ 
damns  by  a  taxpayer  within  an  assessment  district  to  compel 
county  assessor  to  assess  property  subject  to  assessment ;  Ehy 
V.  School  Trustees,  87  Cal.  166,  [25  Pac.  240],  mandamus  to 
compel  board  of  school  trustees  to  comply  with  instructions 
of  electors  as  to  location  of  schoolhouse  site ;  Frederick  v.  City 
of  San  Luis  Obispo,  118  Cal.  391,  [50  Pac.  661] ;  mandamus 
to  require  board  of  trustees  to  call  an  election  on  question  of 
disincorporation  of  the  city.  All  of  these  cases  had  to  do  with 
extraordinary  situations  and  not  with  the  conduct  of  the  ordi- 
nary business  of  the  corporation.  In  MaxweU  v.  Board  of 
Supervisors,  53  Cal.  389,  petitioner  was  permitted  to  maintain 
a  proceeding  for  writ  of  review  to  the  board  of  supervisors  to 
review  its  action  in  entering  into  a  contract  for  printing. 
This  related  to  a  matter  within  the  ordinary  scope  of  the  busi- 
ness of  the  corporation,  but  the  recalcitrant  body  was  the  con- 
trolling board  of  officers  of  the  county,  and  the  taxpayer's 
right  in  such  a  case  is  one  arising  out  of  the  necessity  of  the 
situation,  and  is  recognized  for  that  reason.  The  principle 
which  should  control  is  very  fully  stated  in  Dunn  v.  Long 
Beach  Land  &  Water  Co.,  114  Cal.  605,  [46  Pac.  607],  wherein 
a  resident  of  and  property  owner  and  taxpayer  in  the  city  of 
Long  Beach  sought  to  have  canceled  a  certain  judgment  affect- 
ing the  title  to  a  street  and  to  quiet  the  title  of  the  city  to  the 
street.  It  was  held,  not  only  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  but  also  that  the 
facts  were  not  sufficient  to  justify  the  plaintiff  in  bringing  the 
action.  The  court  said:  "The  rule  is  that  the  municipality, 
through  its  governing  body,  has  control  of  the  property  and 
general  supervision  over  the  ordinary  business  of  the  corpora- 
tion; and  there  would  be  utter  confusion  in  such  matters  if 
every  citizen  and  taxpayer  had  the  general  right  to  control 
the  jud<?ment  of  such  body  or  usurp  the  office.  Where  the 
thing  in  question  is  within  the  discretion  of  such  body  to  do 
or  not  to  do,  the  general  rule  is  that  then  neither  by  man^ 
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damns,  quo  warranto,  or  other  judicial  proceeding,  can  either 
the  state  or  a  private  citizen  question  the  action  or  nonaction 
of  such  body ;  nor  in  such  cases  can  a  private  citizen  rightfully 
undertake  to  do  that  which  he  thinks  such  body  ought  to  do. 
It  is  only  where  performance  of  the  thing  requested  is  en- 
joined as  a  duty  upon  said  governing  body  that  such  perform- 
ance can  be  compelled,  or  that  a  private  citizen  can  step  into 
the  place  of  such  body  and  himself  perform  it.  If,  therefore, 
in  the  case  at  bar  it  was  not  a  duty  enjoined  upon  the  board 
of  trustees  of  the  city  of  Long  Beach  to  bring  an  action  similar 
to  this  present  action  brought  by  appellant,  then  we  need  not 
discuss  the  general  subject  of  the  right  of  private  citizens 
to  maintain  actions  concerning  municipal  affairs — ^which  right 
is  founded  to  a  great  extent  upon  necessity,  and  the  want  of 
any  other  proper  party  plaintiff.  And  the  proposition  that 
it  was  a  duty  enjoined  upon  said  trustees  to  bring  such  an 
action  cannot  be  maintained."  Then,  after  further  discus- 
sion and  decision  that  there  was  no  cause  of  action  stated,  the 
opinion  closes  as  follows:  *'It  cannot  be  rightfully  said  that 
the  trustees  now  in  oflSce  are  not  exercising  a  wise  discretion 
by  refusing,  at  the  present  time,  to  commence  unnecessary 
and  hazardous  litigation." 

In  the  case  at  bar  we  are  not  called  upon  to  consider 
whether  the  oflBcers  of  Los  Angeles  County  are  exercising  a 
wise  discretion  by  refusing  to  commence  an  action  against  the 
sheriff  to  recover  fees  unlawfully  retained  by  him,  since  there 
is  no  intimation  that  they  have  refused  or  neglected  anything 
in  that  respect.  The  case  to  which  wc  have  referred.  County 
of  Los  Angeles  v.  Eammel,  shows  that  the  officers  of  the 
county  were  diligent  in  seeking  to  recover  from  this  same 
sheriff  another  class  of  funds  to  which  they  claimed  that  the 
county  was  legally  entitled.  If  there  is  any  further  right  of 
action  against  the  sheriff,  it  is  a  right  of  action  of  the  county 
which  should  be  prosecuted  by  the  county  as  a  party  plaintiff. 
In  order  to  justify  the  petitioner  in  maintaining  an  action  or 
proceeding,  we  think  that  it  would  be  necessary  for  him  to 
show  that  the  officers  who  control  those  matters  of  litigation 
in  which  the  county  of  Los  Angeles  is  concerned  have  refused 
to  commence  or  prosecute  proceedings  for  the  protection  of  the 
county's  interests  in  this  matter.  In  Burr  v.  Board  of  Super- 
visors of  Sacramento  County,  96  Cal.  210,  [31  Pac.  38],  it  was 
held  that  where  by  itatute  it  is  made  the  duty  of  the  district 


Digitized  byLjOOQlC 


136  Lapique  v.  Morrison.         [29  Cal.  App. 

attorney  to  institute  suit  in  the  name  of  the  county  for  the 
recovery  of  money  paid  out  without  authority  of  law,  the 
statute  affords  a  plain,  speedy  and  adequate  remedy  available 
to  taxpayers  by  complaint  to  the  district  attorney,  and  that 
''to  say  the  least/'  the  interest  of  a  taxpayer  does  not  entitle 
him  to  bring  suit  in  his  own  name  until  the  district  attorney 
has  refused  to  perform  the  duty  so  enjoined  on  him. 
The  judgment  is  affirmed. 

Jame%  J.,  and  Shaw,  J.,  concurred. 


[C!r.  No.  1648.    Gecond  AppeHate  Distrlet.— December  8,  1918.] 

JOHN  LAPIQUE,  Respondent,  y.  ALONZO  MORRISON, 

Appellant. 

Easimknt— Bight  or  Wat  bt  Necessitt. — ^A  right  of  way  bj  necessitj 
ean  only  be  claimed  and  held  where  it  furnishes  the  onlj  way  bj 
which  access  may  be  had  to  the  property  of  the  claimant. 

Id. — Right  or  Wat — ^Adverse  UsEa— Continuoub  Use. — ^While  a  right 
of  way  may  be  acquired  by  adverse  possession,  where  it  is  so  asserted 
the  party  claiming  it  must  prove  its  continuous  and  uninterrupted 
use. 

Id. — Adverse  Possession — Tvom  or  TTnttid  States  ahd  State  Un- 
ArrscTED  BT. — Title  by  adxerse  possession  cannot  be  asserted  as 
against  the  ownership  of  the  United  States  or  of  the  ststa  in  lands 
which  have  not  been  patented. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
James  W.  Bartlett,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Eendrick  &  Ardis,  for  Appellant. 

or.  Lapique,  in  pro.  per.,  and  Haas  &  Dunnigan,  for  Re- 
spondent 

JAMES,  J. — This  action  was  commenced  by  Pierre  Agoure, 
who  daimed  right  to  the  use  of  a  right  of  way  for  road 
purposes  across  the  land  of  defendant    By  the  allegations  of 


Digitized  byLjOOQlC 


Dee.  1915.]  Lapiqub  v.  Morrison.  137 

the  complaint  facts  are  alleged  which  support  both  a  cause  of 
action  to  ajssert  the  right  in.  the  plaintiff  to  the  use  of  the  road, 
as  of  necessity,  as  well  as  the  right  by  adverse  user;  at  least, 
such  is  the  general  complexion  of  the  allegations  contained 
in  the  complaint.  In  the  prayer  it  is  demanded  that  de* 
fendant  be  enjoined  from  interfering  with  the  plaintiff's  use 
of  the  alleged  right  of  way,  and  also  that  the  interest  of  plain- 
tiff therein  be  quieted  as  against  the  defendant.  After  trial 
was  had  and  judgment  rendered  in  favor  of  the  plaintiff,  an 
order  waa  made  substituting  the  respondent  herein  as  party 
plaintiff,  the  order  of  the  court  in  that  behalf  reciting  that  it 
appeared  that  the  estate,  right,  title,  and  interest  in  the  action 
had  been  assigned  by  the  plaintiff  to  the  respondent.  No  point 
is  made  as  to  the  regularity  of  this  order. 

We  think  the  assignability  of  the  cause  of  action  in  this  par- 
ticular case  might  well  be  questioned,  but  as  the  point  is  not 
raised,  we  are  not  called  upon  to  determine  that  matter.  How- 
ever, we  think  that  the  judgment  and  order  denying  the  de- 
fendant a  new  trial,  both  of  which  were  appealed  from,  must 
be  reversed.  The  evidence  is  not  sufficient  to  support  either. 
In  the  first  place,  the  findings  of  the  oourt  are  not  such  as  to 
establish  facts  in  support  of  the  claim  that  a  right  of  way  ez« 
isted  in  Agoure's  favor  as  of  nececeity.  The  only  suggestion  in 
that  direction  is  the  statement  in  the  findings  that  the  roadway 
"is  necessary  to  the  reasonable  enjoyment  and  use  of  plaintiff's 
said  lands. "  It  is  well  established  that  a  right  of  way  by  neces- 
sity can  only  be  claimed  and  held  where  it  furnishes  the  only 
way  by  which  access  may  be  had  to  the  property  of  the  claim- 
ant. **The  right  of  way  from  necessity  must  be  in  fact  what 
the  term  naturally  imports,  and  cannot  exist  except  in  oases  of 
strict  necessity.  It  will  not  exist  where  a  man  can  get  to  his 
property  through  his  own  land.  That  the  way  over  his  own 
land  is  too  steep  or  too  narrow,  or  that  other  and  like  diffi- 
culties exist,  does  not  alter  the  case,  and  it  is  only  where  there 
is  no  way  through  his  own  land  that  a  grantee  can  claim  a 
right  over  that  of  his  grantor.  It  must  appear  that  the 
grantee  has  no  other  way.*'  {Kripp  v.  Curtis,  71  Cal.  62, 
[11  Pac.  879].)  The  relation  of  grantor  and  grantee  did  not 
exist  as  between  Agoure  and  this  defendant,  but  even  though 
such  had  been  their  relation,  the  facts  found  by  the  court  do 
not  establish  the  most  material  thing,  to  wit,  that  the  plain- 
tiff could  not  obtain  access  to  his  property  except  by  use  of 
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the  right  of  way  claimed.  Turning  to  the  evidence,  we  find 
that  the  facts  shown  do  not  establish  any  such  condition.  It 
appears  that  for  many  years  prior  to  the  year  1903,  Agoure 
and  other  persons  had  driven  across  the  land  now  owned  by 
the  defendant  in  order  to  reach  a  certain  tract  composed  of 
fifteen  thousand  acres  held  by  Agoure.  All  of  this  land  was 
in  a  hilly  region,  and  it  was  more  convenient  for  Agoure  to 
cross  the  land  of  defendant  and  the  former  occupants  thereof 
than  it  was  to  travel  by  a  different  route.  There  was 
direct  testimony  of  a  hill  route  leading  out  from  Agoure 's  land 
to  the  county  road,  which,  however,  it  was  stated  was  so  rough 
as  to  make  it  difficult  to  transport  any  load  there  across. 
But  it  was  nowhere  shown  that  by  the  expenditure  of  some 
money  and  labor — perhaps  a  considerable  amount  of  both — 
this  hill  route  could  not  have  been  converted  into  a  roadway 
of  practicable  grade  and  width.  So  it  is  very  clear  that  no 
ground  existed  upon  which  Agoure  or  the  plaintiff  could 
assert  legal  necessity  for  the  right  of  way  as  claimed.  It  ap- 
pears that  the  plaintiff  relied  further,  and  the  trial  judge 
evidently  sustained  his  claim  in  that  regard,  npon  the  fact 
that  he  had  made  use  of  the  road  for  a  long  period  of  years. 
The  court  found  that  the  right  of  way  had  been  used  fop  a 
period  of  more  than  five  years  prior  to  the  commencement 
of  the  action.  Easement  rights  may  be  so  acquired,  but  where 
they  are  asserted,  the  party  claiming  them  must  prove  an 
uninterrupted  use  of  the  right  of  way.  Title  to  the  land 
now  owned  by  the  defendant  was  held  by  the  government  of 
the  United  States  up  to  the  year  1903,  when  a  patent  was 
issued  by  which  such  title  was  divested.  Since  the  year  1903, 
the  evidence  showed  that  this  roadway  had  been  plowed  over 
and  grain  had  grown  up  at  times  in  the  tracks.  There  was 
testimony  for  the  defendant,  which  was  uncontradicted,  that 
haystacks  had  been  placed  across  the  roadway  subsequent  to 
the  year  1903.  The  period  included  within  that  which  will 
give  title  by  adverse  possession  cannot  commence  to  run  at 
any  time  as  against  the  ownership  of  the  United  States  or  of 
the  state.  {O'Connor  v.  Fogle,  63  Cal.  9, 11.)  So,  under  the 
facts  disclosed  by  the  record,  no  claim  by  adverse  user  could 
have  been  raised  prior  to  the  year  1903,  nor  until  five  years 
had  elapsed  after  issuance  of  patent  to  the  defendant's  land. 
During  the  latter  period,  we  think  the  evidence  clearly  shows 
that  the  use  which  Agoure  made  of  the  right  of  way  was  not 
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continuous  and  uninterrupted;  it  was  more  in  the  nature  of 
a  user  by  permission.  The  country  there  was  largely  open 
and  uncultivated.  It  was  hilly  land,  as  above  stated,  and 
persons  generally  having  occasion  to  travel  in  that  region 
adopted  whatever  route  might  appear  to  be  the  shortesty  which 
they  were  allowed  to  do  as  a  matter  of  accommodation  by 
the  land  owners.  The  defendant  could  hardly  have  been 
placed  upon  notice,  under  the  circumstances,  that  Agoure  ex- 
pected, because  of  the  permission  accorded  him,  to  base  a  claim 
to  easemait  rights  in  the  roadway;  for  his  general  conduct 
was  not  such  as  to  indicate  his  determination  so  to  do.  If  he 
had  intended  to  insist  upon  such  a  claim,  his  acts,  as  they 
are  generally  described  by  the  testimony,  and  considering 
the  practice  adopted  by  travelers  in  that  sparsely  settled 
country,  do  not  sufficiently  so  indicate.  On  this  pointy  see 
Clarke  v.  Clarke,  133  Cal.  667,  670,  [66  Pae.  lOJ, 
The  judgment  and  order  are  reversed, 

CJonr^y,  P.  J.,  and  Shaw,  J.,  concarred. 


[Olr.  He.  1762.    fieeond  Appellate  DistTiet.~Deeeiiil)er  8,  1015.] 

THOMAS  COMMINS,  Trustee  ef  Canadian  Crude  Oil  Com- 
pany, Limited  (a  Corporation),  a  Bankrupt,  Appellant, 
T.  GUARANTY  OIL  COMPANY  (a  Corporation), 
Respondent. 

Nonsuit — Obdxb  wok  Fuial — Sntkt  is  MmuTES  —  OoNsrauonoN  ow 
SsonoN  681,  Cods  or  GmL  Pbooedubb— Afpial.  Since  the  amend- 
ment of  1897  tb  section  581  of  the  Code  of  OMl  Ptocedure,  tlie 
entry  of  an  order  granting  a  nonsnit  in  the  minntes  of  the  court  is 
sufficient,  and  it  need  not  be  entered  in  the  Judgment-book  at  all; 
and  such  order  so  entered  is  a  final  judgment  in  the  sense  used  in 
section  939  of  the  Code  of  CiTil  Procedure,  providing  for  appeals. 

In.— Leasi— AoBEEiciMT  TOB  Qum  FoessssioN— AonoN  io  Qtjuv 
TrrLB— Abandonment  or  Possession — ^AonoN  roa  Damages. — 
Where  a  lease  of  land  for  the  development  of  ofl  provided  that  the 
lessor  should  protect  the  lessee  against  the  daim  of  anj  partj 
in  anj  contest  arising  over  the  ownership,  this  provision  shows  that 
fbe  lessee  did  not  rely  upon  any  implied  oovenant  for  quiet  posses- 
sion, and  the  latter  was  not  justified  in  vacating  the  property  b^- 
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cause  suit  was  brought  by  a  third  part^  to  quiet  title,  aad  in  an 
action  for  damages  against  the  lessor  to  assert  the  claim  that  he 
was  evicted  thereby, — ^it  not  being  shown  that  plaintiff's  possession 
was  the  subject  of  a  direct  attack  or  interference,  and  there  being 
BO  vhowing  of  any  breach  of  the  express  agreement  to  protect  the 
plaintiff  against  claims  of  ownership. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Collier  ft  Clark,  for  Appellant. 

Weaver,  McCracken  &  McEee,  for  Respondent. 

JAMES,  J. — The  plaintiff  in  this  action,  at  the  conclusion 
of  the  testimony  introduced  in  support  of  his  main  case,  was 
nonsuited.  An  appeal  was  taken  from  the  order  granting  the 
motion  of  nonsuit,  the  record  of  which  order  or  judgment 
appeared  only  in  the  minutes  of  the  court. 

It  is  first  claimed  by  the  respondent  that  the  order  granting 
the  motion  for  a  nonsuit,  not  being  followed  by  a  formal  judg- 
ment of  dismissal,  was  not  a  final  judgment  in  the  sense  that 
that  term  is  used  in  section  939  of  the  Code  of  Civil  Procedure, 
providing  for  appeals.  Section  581  of  the  Code  of  Civil  Pro- 
cedure provides  that:  "An  action  may  be  dismissed,  or  a  jud<r- 
ment  of  nonsuit  entered,  in  the  following  cases:  ...  5.  By 
the  court,  upon  motion  of  the  defendant,  when  upon  the  trial 
the  plaintiff  fails  to  prove  a  sufficient  case  for  the  jury. 
The  dismissals  mentioned  in  subdivisions  .  .  .  and  5  of  this 
section  must  be  made  by  orders  of  the  court  entered  upon  the 
minutes  thereof,  and  are  effective  for  all. purposes  when  so 
entered,  ..."  Li  the  case  of  KimpU  v.  Conway,  69  Cal.  71, 
[10  Pac.  189],  it  was  held  that  no  appeal  was  allowed  from  an 
order  granting  a  motion  for  a  nonsuit;  nor  from  a  judgment 
of  nonsuit.  In  that  case,  however,  it  was  not  finally  affirmed 
that  a  judgment  of  nonsuit  might  not,  by  being  entered  in  the 
judgment-book,  become  a  final  judgment  from  which  an 
appeal  might  be  taken.  However,  at  the  time  that  decision 
was  rendered  section  581  did  not  contain  the  provision  which 
was  inserted  in  1897,  making  an  entry  upon  the  minutes  of 
the  court  of  the  orders  or  judgments  sufficient  for  all  pur- 
poses.   It  would  seem,  under  the  present  state  of  the  law, 
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that  none  of  the  orders  or  judgments  provided  to  be  made  by 
section  581  of  the  Code  of  Civil  Procedure  need  be  entered 
in  the  judgment-book  at  all  or  appear  in  any  record  except 
that  containing  the  minutes  of  the  court.  This  conclusion  is 
sustained  by  the  decisions  of  Matthai  v.  Kennedy,  148  Cal. 
699,  [84  Pac.  37],  and  Pacific  Paving  Co.  v.  Vizelich,  141  Cal. 
4,  [74  Pac.  352].  We  do  not  believe  that  a  formal  judgment 
of  dismissal  must  follow  the  order  or  judgment  of  nonsuit,  for 
the  judgment  of  nonsuit  in  itself  constitutes  a  dismissal  of  the 
action.  It  seems  clearly  to  have  been  so  considered  in  defin- 
ing it  in  section  581  of  the  Code  of  Civil  Procedure,  which 
refers  particularly  to  dismissals  or  the  discontinuing  of 
actions. 

The  motion  for  a  judgment  of  nonsuit  was  properly  granted, 
in  our  opinion,  because  the  plaintiff's  evidence  did  not  estab- 
lish his  right  to  the  relief  sought.  Thomas  Commins,  the 
plaintiff,  appears  as  the  trustee  of  the  Canadian  Crude  Oil 
Company,  a  bankrupt,  and  hereinafter,  for  brevity's  sake,  we 
will  refer  to  that  corporation  as  the  plaintiff.  The  evidence 
introduced  on  behalf  of  the  plaintiff  showed  that  the  defend- 
ant, in  April,  1911,  entered  into  an  agreement  with  the  plain- 
tiff whereby  the  defendant  let  to  the  plaintiff,  for  a  period 
of  twenty  years,  twenty  acres  of  land  in  Eem  County,  Cali- 
fornia. Conditions  of  the  agreement  of  lease  provided  that 
the  plaintiff  should  develop  oil  on  the  land  and  render  unto 
the  defendant  a  certain  proportion  of  the  gross  amount  of  the 
product  in  payment  for  such  use.  The  plaintiff  took  posses- 
sion of  the  land,  proceeded  with  the  work  of  developing  oil 
thereon,  and  continued  in  that  possession  until  November  1, 
1911,  when  it  abandoned  the  property.  The  abandonment 
was  made  because  of  an  alleged  eviction  suffered  at  the  hands 
of  the  owner  of  paramount  title.  This  suit  was  brought  to 
recover  as  damages  all  of  the  money  expended  upon  the  prop- 
erty (amounting  to  more  than  thirty-five  thousand  dollars), 
together  with  other  sums  claimed  to  have  been  laid  out  inci- 
dental to  the  making  of  the  contract  engagement.  The  evi- 
dence showed  that  about  the  middle  of  the  year  1910  the  de- 
fendant had  contracted  with  the  Lucky  Boy  Oil  Company  to 
purchase  a  large  tract  of  land  from  the  latter,  of  which  the 
twenty  acres  so  leased  to  plaintiff  were  a  part ;  that  the  con- 
tract of  purchase  provided  for  installment  payments  to  be 
made;  that  prior  to  the  making  of  the  lease  to  plaintiff,  de- 
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fendant  was  in  default  under  itt  contract  of  parchaae,  and 
that  in  June  following  the  making  of  the  plaintiff's  lease,  the 
Lucky  Boy  Oil  Company  brought  a  suit  to  quiet  its  title  as 
against  the  contract  of  purchase  held  by  the  defendant. 
What  became  of  this  suit  to  quiet  title  cannot  be  told  from  the 
record.  It  is  suggested  in  respondent's  brief  that  it  was  dis- 
missed, but  the  testimony  of  the  attorney  for  the  Lucky  Boy 
Oil  Company  was  to  the  effect  that  at  the  time  of  this  trial  the 
action  was  still  pending  and  untried.  It  is  the  contention 
of  the  plaintiff  that  the  evidence  was  sufficient  to  show  that  it 
entered  upon  the  property  under  a  covenant  of  quiet  posses- 
sion, and  that  when  the  action  to  quiet  title  was  commenced 
and  it  was  made  to  appear  that  the  Lucky  Boy  Oil  Company 
possessed  the  paramount  title  and  right  to  possession,  an  evic- 
tion was  worked  which  entitled  plaintiff  to  its  damages. 
Very  important  to  a  consideration  of  this  question  is  a  certain 
term  of  the  lease  made  by  the  defendant  with  the  plaintiff.  It 
was  therein  provided  as  follows:  '*The  first  party  (the  de- 
fendant) agrees  to  protect  the  second  party  against  the  claims 
of  any  party  or  parties,  should  any  contests  ever  arise  as  to 
the  ownership  of  the  same."  By  this  term  in  the  agreement 
it  may  be  assumed  that  the  parties  considered  the  matter  of 
possible  claims  or  contests  arising  to  disturb  the  possession 
of  the  lessee.  Nowhere  in  the  complaint  is  it  stated  or  inti- 
mated that  any  fraud  was  practiced  upon  the  plaintiff  by  the 
defendant,  and  the  evidence  does  not  show  that  any  false 
representations  were  made  as  to  the  quality  of  defendant's 
title  to  the  land.  The  situation  was,  as  expressed  by  the  evi- 
dence, that  the  plaintiff  was  willing  to  accept  the  lease  made 
to  it  by  the  defendant,  resting  for  its  security  upon  that  term 
of  the  agreement  which  made  the  lessor  bound  to  protect  the 
lessee  in  possession  against  the  claims  of  other  persons. 
Clearly,  it  would  seem  to  follow  by  every  fair  inference  that 
the  plaintiff  was  not  relying  upon  any  implied  covenants,  but 
rather  upon  the  specific  and  express  terms  of  the  agreement 
held  by  it.  Under  such  a  condition  of  the  contract  and  the 
evidence,  was  the  plaintiff  justified  in  vacating  the  property 
after  suit  was  brought  to  quiet  title  and  assert  the  claim  that 
it  was  evicted  thereby  1  We  think  not  It  is  not  shown  but 
that  the  defendant  at  the  time  of  this  trial  still  possessed  at 
least  an  equitable  interest  in  the  land,  and  it  was  not  shown 
that  it  would  not,  or  could  not,  in  some  way  protect  the  pos-' 
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session  of  its  tenant.  This  possession  had  not  been  the  sub- 
ject of  direct  attack  or  interference,  for  it  was  shown  that, 
notwithstanding  the  suit  to  quiet  title  of  the  Lucky  Boy  Oil 
Company  was  brought  in  June,  1911,  the  plaintiff  remained 
in  possession  and  continued  to  operate  the  property  until 
November  of  the  same  year.  One  of  its  managing  officers, 
when  asked  whether  it  was  not  a  fact  that  work  was  stopped 
because  of  the  lack  of  funds,  responded  in  the  affirmative. 
There  are  authorities  holding  that,  even  conceding  an  eviction 
of  the  tenant  might  have  followed  the  bringing  of  the  action 
to  quiet  title  by  the  owner  of  the  paramount  title,  the  right 
to  take  advantage  of  such  eviction  may  be  waived  by  the 
tenant  remaining  in  possession.  However,  our  conclusions  do 
not  involve  any  application  of  the  holding  made  by  such  deci- 
sions. Respondent  has  all  along  contended  that  the  agree- 
ment which  we  have  called  a  lease  did  not  amount  to  such, 
but  we  think  that  it  should  properly  be  so  termed.  Any 
matter  of  mere  form  or  designation  which  the  parties  may  give 
to  a  document  will  not  change  its  legal  effect.  In  order  that 
plaintiff  might  make  a  case  sufficient  against  a  motion  for 
judgment  of  nonsuit,  we  think  that  it  should  have  shown  a 
breach  of  the  express  term  of  the  contract  which  bound  the 
defendant  to  protect  it  in  possession.  It  voluntarily  gave  up 
possession ;  abandoned  the  property,  and  did  that,  too,  without 
there  being  any  judgment  declaring  the  rights  of  the  Lucky 
Boy  Oil  Company  or  foreclosing  the  interest  of  the  defendant. 

The  view  we  have  taken  of  the  main  question  makes  it  un- 
necessary to  consider  or  discuss  the  objections  urged  as  to  the 
admission  and  rejection  of  testimony. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  coneorrecL 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  February  5, 1916. 
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[CIt.  No.  1405.    Third  Appellate  District.— December  11,  1915.] 

JOSEPH  P.  BORQBS,  AppeUant,  v.  E.  C.  HILLMAN  et  al., 

Bespondents. 

AonoN  UPON  Undertaking  on  Appeal — Stat  of  Executiok  or  Obdib 
Appointing  Receiver — ArFntMANOB  of  Order — Bbs  Adjudicata. — 
In  an  action  brought  against  the  sureties  upon  an  undertaking  given 
to  staj  the  execution  of  an  order  appointing  a  receiver  pending  an 
appeal  therefrom,  the  affirmance  of  the  order  on  appeal  is  rev  ad- 
judicata  as  to  the  authority  of  the  eourt  to  appoint  the  receiver. 

Id. — Pleading — ^Proper  Partt  Plaintiff. — The  plaintiff  in  the  main 
action,  and  not  the  receiver,  is  the  proper  partj  to  maintain  the 
action  upon  the  undertaking. 

lD.~TncB  OF  commencement  of  Action. — ^An  action  upon  such  ta 
undertaking  is  prematurelj  brought  where  at  the  time  of  its  com- 
mencement the  judgment  in  the  main  action  has  not  become  final 
bj  reason  of  the  fact  that  the  time  to  appeal  therefrom  has  not 
expired. 

Id.— Beoovert  upon  Undertaking — Oosts  on  Appeal. — ^The  fact  that 
in  ffuch  an  action  the  plaintiff  seeks  relief  for  onlj  the  damage  al- 
leged to  have  been  suffered  hj  him  from  the  moneys  which  came 
into  the  hands  of  the  defendant  in  the  main  action  pending  the 
appeal  from  the  order  appoin^ting  the  receiver,  does  not  prevent  him 
from  maintaining  an  action  in  the  proper  forum  upon  the  under- 
taking, in  so  far  as  it  obligates  the  sureties  to  reimburse  him  for 
the  costs  on  the  appeal  from  the  order  appointing  the  receiver. 

Id. — Construction  of  Undertaking. — The  provision  in  such  an  under- 
taking, so  far  as  it  relates  to  the  possession  of  the  land  involved 
and  the  collection  of  the  rents,  issues  and  profits  thereof  by  the 
defendant,  pending  the  decision  on  the  appeal  from  the  order  ap- 
pointing a  receiver,  -"that  if  the  said  appellant  does  not  make  such 
payment  within  thirty  days  after  the  filing  of  the  remtttityr  from 
the  supreme  court  of  the  state  of  California,  to  which  said  appeal 
is  taken,  judgment  may  be  entered  upon  the  motion  of  the  respond- 
ents, and  in  their  favor,  against  the  undersigned  sureties  for  the 
Moid  amovni  of  said  yadgment,  together  with  interest  which  may 
be  due  thereon,  and  the  damages  and  costs  which  may  be  awarded 
against  the  appellant  on  appeal,"  means,  in  the  absence  of  any 
pending  appeal  the  disallowance  of  which  by  the  appellate  court 
would  result  in  a  judgment  for  any  amount  of  money,  that  the 
sureties  would  not  only  guarantee  the  payment  of  the  costs  on  the 
appeal  from  the  order,  but  that,  if  a  final  judgment  on  the  merits 
was  eventually  obtained  by  the  plaintiff,  they  would  indemnify  him 
against  any  damage  which  might  result  to  him  by  reason  of  the 
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fact  that,  pendJug  the  determination  of  the  appeal  from  the  order, 
the  defendant  was  permitted  to  remain  in  possession  of  the  prop- 
ertj  aiid  to  collect  and  retain  the  rent  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County.    Henry  C.  Gesford,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Clarence  N.  Biggins,  for  Appellant. 

B.  L.  Webber,  for  Respondents. 

HART,  J.— This  action  was  brought  by  the  plalntiflF 
against  tlie  defendants,  as  sureties  upon  a  bond  given  to 
effectuate  a  stay  pending  an  appeal  from  an  order  appointing 
a  receiver  made  in  a  certain  action  wherein  the  plaintiff  here 
was  plaintiff  and  one  Ida  J.  Dunham  was  the  defendant. 

The  court  sustained  the  demurrer  of  the  defendants  and 
allowed  the  plaintiff  ten  days  within  which  to  amend  the  com- 
plaint. The  plaintiff  declined  to  amend,  and  accordingly 
judgment  passed  for  the  defendants. 

The  plaintiff  brings  this  appeal  here  from  said  judgment. 

The  facts  as  stated  in  the  complaint  are  substantially  as 
follows :  The  plaintiff  here  instituted  an  action  in  the  superior 
court  of  Napa  County  against  said  Ida  J.  Dunham,  for  the 
purpose  of  obtaining  a  judgment  adjudging  and  decreeing 
that  he  (said  plaintiff)  was  the  owner  of  a  certain  tract  of 
land,  embracing  approximately  170  acres,  said  land  being 
specifically  described  in  the  complaint,  and  that  said  Dun- 
ham "was  holding  the  same,  and  had  been  holding  said 
property  ever  since  the  2d  day  of  May,  1908,  in  trust,  for  the 
sole  use  and  benefit  of  said  plaintiff,  and  for  an  accounting 
of  the  rents  and  profits  derived  by  her  from  said  land  since 
said  date,  and  for  judgment  against  her  for  any  amount  of 
money  found  by  the  court  to  be  due  plaintiff  on  account  of 
said  rents  and  profits  derived  by  her  from  said  lands." 

After  the  filing  of  the  complaint  in  said  action  of  Borges  v. 
Dunham,  viz.,  on  the  eighteenth  day  of  June,  1914,  and  at  the 
trial  of  said  action,  but  before  the  completion  thereof,  an  order 
was  made  by  the  court  before  which  it  was  pending,  appoint- 
ing one  Malcolm  Brown  as  receiver  in  said  action  to  receive 
the  rents,  issues,  and  profits  of  the  real  property  described 
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in  the  complaint  in  said  action,  and  to  hold  the  same  during 
the  pendency  of  said  action,  subject  to  the  order  of  the  court, 
and  requiring  said  receiver  to  execute  an  undertaking,  with 
two  or  more  sureties,  in  the  sum  of  five  hundred  dollars,  "to 
the  effect  that  he  would  faithfully  discharge  the  duties  of 
receiver  in  said  action,  and  obey  the  orders  of  the  court 
therein." 

On  the  twenty-second  day  of  June,  1914,  said  Malcolm 
Brown  qualified  as  such  receiver  by  taking  and  subscribing 
the  required  oath  and  executing  the  required  undertaking, 
and  said  oath  and  bond  were  filed  in  the  ofSce  of  the  county 
clerk  on  the  succeeding  day.  Brown  thereupon  entered  upon 
the  discharge  of  his  duties  as  said  receiver,  **and,"  so  the 
complaint  alleges,  **  continued  therein  until  the  giving  of  the 
bond  on  appeal  hereinafter  set  out,  and  during  the  time  that 
he  was  acting  as  said  receiver,  and  prior  to  the  giving  of  said 
last  named  bond,  said  Malcolm  Brown  collected  the  sum  of 
$300.00,  rents  of  the  real  property  above  described.'* 

On  the  twenty-third  day  of  July,  1914,  said  Ida  J.  Dunham 
took  an  appeal  from  the  order  appointing  said  receiver,  and 
for  the  purpose  of  securing  a  stay  of  the  execution  of  said 
order,  and  enabling  her  to  collect  the  rents  and  income  of  and 
from  said  real  property  pending  said  appeal,  and  also  for  the 
purpose  of  obtaining  an  order  from  said  court  requiring  said 
receiver  to  pay  and  turn  over  to  her  (Dunham)  all  moneys 
then  in  his  possession  and  collected  by  him  as  such  receiver 
as  for  rents  and  income  of  and  from  said  property  during 
his  incumbency  in  that  ofSce,  the  defendants  in  this  action, 
E.  C.  and  H.  F.  Hillman,  executed  a  bond  or  undertaking, 
which  is  in  the  following  language: 

**  Whereas,  the  defendant  in  the  above  entitled  action  has 
appealed  to  the  supreme  court  of  the  state  of  California,  from 
that  certain  order  made  and  entered  into  against  said  defend- 
ant in  said  action,  in  the  said  superior  court  above  mentioned, 
in  favor  of  plaintiff,  in  which  said  order  one  Malcolm  Brown 
was  appointed  a  receiver  of  the  property  involved  in  said 
action,  with  full  power  to  collect  all  of  the  rents  and  income 
from  said  property,  which  said  order  was  made  and  entered 
into  by  said  court  on  or  about  the  eighteenth  day  of  June, 

1914; 

"Now,  Therefore,  in  consideration  of  the  premises  and  of 
such  appeal,  we,  the  undersigned,  E.  C.  Hillman  and  H.  F. 
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Hillman,  of  the  said  county  of  Napa,  atate  of  California,  do 
hereby  jointly  and  severally  undertake  and  promise,  on  the 
part  of  the  said  appellant,  that  the  said  appellant  will  pay 
all  damages  and  costs  which  may  be  awarded  against  her  on 
appeal  or  on  a  dismissal  thereof,  not  exceeding  three  hundred 
dollars,  to  which  amount  we  acknowledge  ourselves  jointly  and 
severally  bound ;  and, 

"Whereas,  the  appellant  herein  is  desirous  of  collecting  the 
rents,  profits,  and  income  from  the  property  involved  in  the 
above  entitled  action,  and  also  of  retaining  that  which  has 
bfiretofore  been  collected  by  the  receiver  in  the  above  entitled 
cause,  we,  the  undersigned,  residents  of  the  county  of  Napa, 
state  of  California,  do  in  consideration  thereof,  and  of  the 
premises,  jointly  and  severally  promise  and  acknowledge  our- 
selves jointly  and  severally  bound  in  the  sum  of  one  thousand 
($1,000.00)  dollars,  gold  coin  of  the  United  States,  that  if  the 
said  order  appealed  from,  or  any  part  thereof  be  affirmed,  or 
the  appeal  dismissed,  or  if  the  said  appellant  commit  or  suffer 
to  be  committed  any  waste  thereon  or  in  said  real  property 
involved  in  the  above  cause,  that  the  appellant  will  pay  in 
United  States  gold  coin  a  reasonable  amoimt  for  the  value  of 
the  use  and  occupation  of  the  property,  together  with  all 
rents  collected  by  said  appellant  during  the  occupancy  of  said 
premises  by  said  appellant,  and  all  damages  and  costs  which 
may  be  awarded  against  the  appellant  herein  upon  this  appeal. 
That  if  the  said  appellant  does  not  make  such  payment  within 
30  days  after  the  filing  of  the  remittitur  from  the  supreme 
court  of  the  state  of  California,  to  which  said  appeal  is  taken, 
judgment  may  be  entered  upon  the  motion  of  the  respondents, 
and  in  their  favor,  against  the  undersigned  sureties,  for  the 
said  amount  of  said  judgment,  together  with  the  interest 
which  may  be  due  thereon,  and  the  damages  and  costs  which 
may  be  awarded  against  the  appellant  on  appeal.'' 

Upon  the  filing  of  said  bond,  the  court  made  an  order  di- 
recting and  requiring  the  receiver  to  turn  over  to  said  Dun- 
ham (the  appellant  in  said  action)  all  moneys  in  his  posses- 
sion as  such  receiver  and  so  collected  by  him  as  rent  growing 
out  of  said  real  property  since  his  appointment  as  receiver, 
and  further  **  instructing  said  receiver  to  refrain  from  collect- 
ing any  further  rents  from  said  real  property  pending  said 
appeal  from  said  order,  and  the  said  appellant  thereafter,  and 
in  consideration  of  the  giving  of  said  bond,  collected  the  rents 
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of  said  real  property  pending  the  final  determination  of  said 
appeal,  and  prior  to  the  making  and  entry  of  the  judgment 
in  said  action  as  hereinafter  alleged,  and  in  consequence  and 
consideration  of  the  giving  of  said  bond  by  these  defendants, 
the  said  receiver  paid  to  said  appellant  the  sum  of  $239.00 
collected  by  him  as  rent  of  said  real  property  since  his  ap- 
pointment as  said  receiver,  and  the  said  appellant  collected 
additional  rents  of  said  real  property  in  the  total  sum,  as 
plaintiff  is  informed  and  therefore  alleges,  of  $600.00,  making 
$839.00  in  all." 

On  the  eleventh  day  of  November,  1914,  the  action  of  the 
plaintiff  here  against  Ida  J.  Dunham  having  been  tried,  judg- 
ment was  rendered  and  entered  adjudging  that,  since  the 
second  day  of  May,  1908,  said  Dunham  held  "and  is  holding" 
the  land  in  dispute  in  trust,  for  the  sole  use  and  benefit  of  the 
said  plaintiff,  and  awarding  to  the  said  plaintiff  against  said 
Dunham  the  sum  of  $2,379.62,  on  account  of  rents,  issues,  and 
profits  coming  into  her  possession  from  said  real  property, 
said  sum  including  ''the  $239.00  so  paid  to  Ida  J.  Dunham 
by  said  receiver  and  $300.00  of  the  $600.00  collected  by  her 
pending  said  appeal  from  said  order  appointing  a  receiver  as 
above  alleged." 

''Thereafter,  and  on  the  29th  day  of  Deeember,  1914,  a 
judgment  was  duly  made  and  entered  in  the  supreme  court  of 
the  state  of  California  in  the  matter  of  said  appeal  from  said 
order  appointing  said  receiver,  whereby  said  order  was 
afi&rmed,  and  that  the  renviititur  thereon  was  thereafter  issued 
by  the  clerk  of  said  supreme  court,  and  was  filed  in  the  above 
entitled  superior  court  on  the  first  day  of  February,  1915." 

The  demurrer  objected  to  the  complaint  upon  the  grounds 
of  misjoinder  of  parties  defendant,  the  alleged  incapacity  of 
the  plaintiff  to  maintain  this  action,  that  the  court  has  no 
jurisdiction  of  the  persons  of  the  defendants,  nor  the  subject 
of  this  action,  for  certain  specified  reasons,  that  the  complaint 
is  uncertain  in  specified  particulars,  and  that  there  is  a  non- 
joinder of  parties  defendant  in  that  Malcolm  Brown,  as  re- 
ceiver, "is  not  made  a  party  plaintiff  to  this  action." 

Among  the  specific  points  made  by  the  respondents  in  sup- 
port of  the  judgment  is  that  the  court  was  without  authority 
to  appoint  a  receiver  in  the  action  of  Borges  v.  Dunham,  and 
that,  therefore,  the  appellant  cannot  maintain  the  present  ac 
tion,  because,  as  counsel  states  the  proposition,  ' '  the  order  ap- 
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pointing  a  receiver  was  void  and  being  void  the  bond  must 
fail."  But  a  review  of  this  question  by  this  court  in  this 
action  is  foreclosed  by  the  decision  of  the  supreme  oourt 
affirming  the  order  appointing  the  receiver  concerned  here. 
{Barges  v.  Dunham,  169  Cal.  83,  [145  Pac  1011].)  While  it 
is  true  that  the  record  on  appeal  from  said  order  was  such  as 
to  preclude  a  review  of  the  merits  of  the  action  of  the  court 
in  making  it,  and  the  decision  was,  therefore,  made  to  rest  on 
the  legal  presumption  of  the  due  regularity  of  the  proceeding 
culminating  in  the  making  of  the  order,  yet  the  affirmance  of 
the  order  involves  a  conclusive  determination  of  the  question, 
and  is  consequently  res  adjudicata. 

The  defendants  further  contend,  however,  that  the  plaintiff 
has  no  capacity  to  maintain  this  action,  and  that  the  same  was 
prematurely  brought.  The  first  of  these  objections  to  the  ac- 
tion is  founded  upon  the  proposition  that  the  judgment  in 
the  main  action  not  having  become  final  at  the  time  the  pres- 
ent action  was  instituted,  and  the  court  not  having  discharged 
the  receiver,  the  latter  is  the  proper  and  necessary  party  to 
bring  and  maintain  this  action,  inasmuch  as  he  is  entitled^ 
under  the  order  appointing  him  the  receiveri  to  the  exclusive 
possession  and  custody  of  all  the  rents,  issues,  and  profits 
accruing  from  the  property  in  dispute  in  said  action  from  the 
time  he  was  so  appointed. 

But  we  are  unable  to  perceive  how  the  receiver  may  be  held 
to  be  authorized  to  maintain  an  action  on  the  undertaking 
here  declared  upon.  The  undertaking  does  not  run  to  the  re- 
oeiver,  but  to  the  plaintiff.  The  action  on  the  undertaking 
is  not  one  to  recover  moneys  from  Mrs.  Dunham,  the  defend- 
ant in  the  main  action  and  the  appellant  from  the  order  ap- 
pointing a  receiver;  but  its  purpose  is  to  recover  for  any 
damage  resulting  from  the  possession  of  the  property  and  the 
collection  of  its  rents,  issues,  and  profits  by  Mrs.  Dunham,  and 
against  which  damage  the  defendants  here  undertook  by  their 
bond  to  indemnify  the  plaintiff.  We  cannot  perceive  wherein 
the  receiver  could  claim  any  damage  against  the  defendants 
here  by  reason  of  their  undertaking. 

We  are  of  the  opinion,  however,  that  the  point  made  by  the 
defendants  that  this  action  was  prematurely  commenced  is 
well  taken. 

This  action  was  commenced  on  the  twenty-fifth  day  of 
March,  1915,  but  at  that  time  the  judgment  in  the  main  action 
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had  not  become  final,  said  judgment  having  been  entered  on 
the  eleventh  day  of  November,  and,  while  it  has  not  been  made 
to  appear  whether  or  not  an  appeal  has  been  taken  therefrom, 
the  right  to  appeal  therefrom  nevertheless  existed  for  the 
period  of  six  months  from  the  time  of  the  entry  thereof,  or, 
to  be  more  specific,  the  time  within  which  the  defendant  in 
said  action  was  legally  authorized  to  appeal  from  the  judg- 
ment therein  entered  against  her  did  not  expire  until  the 
twelfth  day  of  May,  1915.  (Code  Civ.  Troc,  sec.  939.)  It 
follows  that  said  action,  within  the  contemplation  of  section 
1049  of  the  Code  of  Civil  Procedure,  was  still  pending,  after 
the  entry  of  judgment  therein,  for  at  least  the  period  of  six 
months.  The  section  just  referred  to  provides:  **An  action 
is  deemed  to  be  pending  from  the  time  of  its  commencement 
until  its  final  determination  upon  appeal,  or  until  the  time  for 
appeal  has  passed,  unless  the  judgment  is  sooner  satisfied." 

It  is  obvious  that  a  judgment  rendered  and  entered  in  an 
action  cannot  become  final  so  long  as  the  action  is  pending 
within  the  meaning  of  the  foregoing  section.  (See  Naftzger 
v.  Gregg,  99  Cal.  83,  [37  Am.  St.  Rep.  23,  33  Pac.  757] ;  In  r« 
Blythe's  Estate,  99  Cal.  472,  [34  Pac.  108] ;  Story  v.  Story  & 
I.  Commercial  Co.,  100  Cal.  41,  [34  Pac.  675] ;  Brawn  v.  Camp- 
bell,  100  Cal.  635,  646,  [38  Am.  St.  Rep.  314,  35  Pac.  433].) 

Now,  the  bond  upon  which  the  present  action  is  founded,  it 
will  be  noted,  imposes  upon  the  defendants  two  several  and 
distinct  obligations,  viz.:  The  one  whereby  they  have  bound 
themselves  in  the  sum  of  three  hundred  dollars  to  indemnify 
the  plaintiff  in  this  action  for  the  costs  on  appeal,  and  the 
other,  whereby  they  have  bound  themselves  in  the  sum  of  one 
thousand  dollars  to  hold  the  plaintifif  free  from  loss,  in  the 
event  that  he  should  obtain  judgment  in  the  main  action 
against  the  defendant  therein,  by  reason  of  the  moneys  col- 
lected by  the  latter  pending  the  appeal  from  the  order  as 
rents,  issues,  and  profits  growing  out  of  the  land.  Whether 
this  view  of  the  undertaking  be  correct  or  not  must  depend,  of 
course,  upon  the  intention  of  the  sureties,  and  this  proposi- 
tion must  in  turn  be  determined  by  a  construction  of  the 
instrument. 

While  the  relief  asked  by  the  plaintiff  in  this  action  is  con- 
fined or  limited  by  the  complaint  to  the  damage  alleged  to 
have  been  suffered  by  the  plaintiff  by  reason  of  the  rents,  etc., 
coming  into  the  hands  of  Mrs.  Dunham  pending  the  appeal 
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from  the  order  appointing  a  receiver,  we  may,  nevertheles«, 
express  the  opinion  that  the  plaintiff  is  entitled  to  maintain 
an  action  in  the  proper  forum  upon  the  undertaking  in  so  far 
as  it  obligates  the  defendants  (sureties)  to  reimburse  him  for 
the  costs  on  the  appeal  from  said  order.  The  receiver  was 
appointed  upon  the  application  of  the  plaintiff,  and,  in  the 
absence  of  a  showing  of  an  abuse  of  authority  by  the  court  in 
making  the  order  of  appointment,  the  presumption  is  that  the 
appointment  of  a  receiver  was  in  all  respects  proper.  The 
plaintiff  was  required,  of  course,  to  defend,  on  the  appeal  from 
the  order  appointing  the  receiver,  the  action  of  the  trial  court 
in  that  regard.  He  was  necessarily  the  respondent  in  that 
appeal  and,  said  order  having  been  afSrmed  on  appeal,  he  is 
entitled  to  be  reimbursed  by  the  appealing  party — the  party 
vanquished  on  the  appeal — ^for  the  necessary  or  legal  costs  in- 
curred by  him  in  so  defending  the  order. 

But,  as  stated,  our  conclusion  is  that  this  action  upon  that 
part  of  the  undertaking  referred  to  is  premature,  or,  in  other 
words,  that  the  plaintiff  was  not,  at  the  time  of  the  commence- 
ment of  the  present  action,  legally  authorized  to  maintain  it. 
The  conclusion  thus  declared  is  inspired  by  the  conviction, 
based  upon  a  construction  of  the  undertaking  by  the  light  of 
all  the  circumstances  surrounding  its  execution,  that  it  was 
not  the  intention  that  the  obligation  of  the  undertaking  upon 
which  the  plaintiff  wholly  relies  for  a  recovery  was  to  be  dis- 
charged until  there  had  been  a  judgment  entered  in  favor  of 
the  plaintiff  and  the  same  had  become  final. 

At  the  time  of  the  execution  of  the  undertaking  the  trial  on 
the  merits  had  not  been  completed,  and  consequently  no  judg- 
ment entered  for  the  plaintiff.  The  issue  submitted  by  the 
plaintiff  by  his  complaint  was  whether  the  legal  title  to  the 
land  in  dispute  had  been  and  was  held  by  the  defendant  in 
trust  for  his  benefit.  The  defendant  answered  the  complaint 
denying  specifically  its  allegations,  and  with  her  answer  filed 
a  cross-complaint  in  which  she  prayed  for  a  decree  quieting 
her  title  to  the  property  described  in  the  complaint.  After 
issue  joined,  the  plaintiff,  upon  notice  duly  given,  applied 
to  the  trial  court  for  an  order  for  the  appointment  of  a  re- 
ceiver to  receive  the  rents,  issues,  and  profits  of  the  real  prop- 
erty in  controversy.  The  time  for  hearing  the  application 
was  fixed  for  the  day  on  which  the  action  had  been  set  down 
for  trill,  and,  after  taking  some  testimony,  the  court  made 
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the  order  appointing  a  receiver.  {Borges  v.  Dunham,  169 
Cal.  83,  [145  Pac.  1011].)  The  question  then  at  issue  at  the 
time  the  order  for  the  appointment  of  a  receiver  was  made, 
was  whether  the  plaintiff  wag  entitled  to  a  cancellation  of  his 
deed  to  the  property  to  the  defendant  and  the  property  de- 
clared to  be  held  in  trust  by  the  latter  for  the  benefit  of  the 
former,  or  whether  both  the  legal  and  equitable  title  to  the 
property  was  in  the  defendant  and  she  entitled  to  a  decree 
quieting  said  title.  It  hence  follows  that  the  plaintiff,  at  the 
time  of  the  appointment  of  the  receiver  and  at  the  time  of 
the  execution  of  the  undertaking,  was  not  entitled  to  the  pos- 
session  of  the  property,  nor  to  the  rents,  issues,  and  profits 
thereof. 

Now,  it  will  be  noted  that  the  undertaking,  so  far  as  it  re- 
lates to  the  possession  of  the  land  and  the  collection  of  the 
rents,  issues,  and  profits  thereof  by  Mrs.  Dunham,  pending  the 
decision  on  the  appeal  from  the  order  appointing  the  receiver, 
provided,  among  other  things,  as  follows:  *'That  if  the  said 
appellant  does  not  make  such  payment  within  30  days  after 
the  filing  of  the  renUttiiur  from  the  supreme  court  of  the  state 
of  California,  to  which  said  appeal  is  taken,  judgment  may 
be  entered  upon  the  motion  of  the  respondents,  and  in  their 
favor,  against  the  undersigned  sureties  for  the  said  amount  of 
said  judgment,  together  with  interest  which  may  be  due 
thereon,  and  the  damages  and  costs  which  may  be  awarded 
against  the  appellant  on  appeal." 

The  meaning  of  the  foregoing  language  is,  it  must  be  con- 
ceded, very  obscure;  but,  considering  that,  at  the  time  of  the 
execution  of  the  undertaking,  there  was  pending  no  appeal 
the  disallowance  of  which  by  the  supreme  or  appellate  court 
would  result  in  a  judgment  for  any  amount  of  money  or  a 
money  judgment  of  any  sort,  we  take  it  that  what  the  sureties 
meant  by  that  language  is  this:  That  they  would  not  only 
guarantee  the  payment  of  the  costs  on  appeal  from  the  order 
appointing  a  receiver,  but  that,  if  a  final  judgment  on  the 
merits  was  eventually  obtained  by  the  plaintiff,  they  would 
indemnify  him  against  any  damage  which  might  result  to  him 
by  reason  of  the  fact  that,  pending  the  determination  of  the 
appeal  from  the  order,  the  defendant,  Mrs.  Dunham,  was  per- 
mitted to  remain  in  possession  of  the  property  and  to  collect 
and  retain  the  rents,  issues,  and  profits  thereof.  This,  it  ap- 
pears to  us,  is  the  correct  interpretation  of  the  language  of 


Digitized  byLjOOQlC 


Dec.  1915.]     Bank  of  Bakerspield  v,  Conner.  153 

the  undertaking,  above  quoted,  and  of  the  intention  of  the 
sureties;  for  the  only  appeal  actually  pending  when  the  un- 
dertaking was  made  and  delivered  was  the  appeal  from  the 
order  appointing  a  receiver,  and  obviously  there  could  result 
from  said  apped  no  judgment  other  than  one  affirming  or  re- 
versing the  order,  except  in  so  far  as  the  awarding  of  costs 
on  said  appeal  may  be  treated  as  a  judgment  for  an  amount 
of  money,  and  this  we  do  not  think  can  be  truly  said  to  be 
the  case.  Besides,  as  to  the  costs  on  said  appeal,  the  under- 
taking, as  before  suggested,  makes  a  separate  and  distinct 
provision. 

The  demurrer  was,  in  our  opinion,  properly  sustained,  and 
the  judgment  is  affirmed. 

Chipnuin,  P.  J^  and  Burnett,  J.,  eonoorred. 


[CIt.  No.  1769.    Second  Appellate  DiBtriet.— December  18,  1915.) 

THE  BANK  OP  BAKERSPIELD  (a  CJorporation),  Plain- 
tiff, V.  SARAH  L.  CONNER,  as  Executrix,  etc.,  Re- 
spondent; G.  J.  PLANZ,  Appellant 

CbNTRAov— Sale  or  Bank  Stook — ^Payment.— Where  an  agreement  for 
the  Bale  and  deUverj  of  a  certain  number  of  shares  of  the  capital 
stock  of  a  banking  corporation  provides  for  the  sale  and  delivery 
of  the  stock  upon  payment  of  the  price  on  or  before  a  specified  date, 
and  that  payment  shaU  be  deemed  to  be  suflleiently  made  to  the 
seller  by  payment  of  the  price  to  the  bank  for  account  of  the  seller, 
and  that  the  stock  shall  upon  such  payment  be  delivered  to  the 
purchaser  on  demand,  the  delivery  by  the  seller  to  the  bank  of  his 
certified  check  for  such  amount  payable  to  the  bank,  or  bearer, 
constitutes  payment  for  the  stock  under  the  terms  of  the  contract, 
and  does  not  amount  to  merely  a  tender  of  payment  conditioned 
upon  delivery  of  the  shares  of  stock. 

Id.— Action  ow  iNTEBPLiADxa— ErmsNOE— Fobm  ov  Check.— In  an 
action  of  interpleader  brought  by  the  bank  upon  which  the  check 
was  drawn  to  determine  the  rights  of  the  parties  thereto,  it  is  not 
error  to  refuse  to  permit  the  maker  of  the  check  to  testify  why  the 
word  "bearer^'  was  left  on  the  check,  or  whether  he  intended  that  it 
should  be  left  thereon  at  the  time  he  made  it. 

Id. — Ownership  of  Check— Election  of  Puechaseb.— Where  the  pur- 
chaser of  the  stock  elects  to  continue  his  demand  for  performance 
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of  the  contract,  be  is  not  entitled  to  recall  the  payment  made  bj 
him,  notwithstanding  that  under  the  terms  of  the  contract  the  obli- 
gation of  the  seller  to  deliver  the  stock  and  of  the  bnjer  to  paj  the 
price  were  concurrent  conditions. 
Id. — ^Deliveby  of  Check  to  Seller. — In  such  an  action  it  is  not  preju- 
dicial error  to  permit  the  cashier  of  the  bank  to  which  the  check 
was  delivered  to  testify  that  he  delivered  it  to  the  seller  on  the  same 
day  that  it  was  received  by  the  bank. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kem 
County,  and  from  an  order  denying  a  new  triaL  J«  W. 
Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  L.  Poster,  for  Appellant 

C.  C.  Cowgill,  and  Peter  A.  Breen,  for  Respondent 

CONRET,  P.  J.— On  July  21,  1910,  the  defendant  G.  J. 
Planz  drew  his  check  upon  the  Bank  of  Bakersfield  for  the 
sum  of  $3,799.66  and  caused  it  to  be  certified  by  that  bank. 
The  check  was  payable  to  the  Kem  Valley  Bank  or  bearer. 
Immediately  thereafter  defendant  Planz  delivered  the  check 
to  the  Eem  Valley  Bank,  and  on  the  same  day  the  cashier 
of  that  bank  delivered  the  check,  without  indorsement,  to  C.  L. 
Conner.  Conner  died  at  some  time  between  September,  1910, 
and  March,  1911,  and  the  check  in  question  came  into  the  pos- 
session of  the  defendant  Sarah  L.  Conner,  as  executrix  of  his 
last  will  and  testament. 

The  plaintiff,  the  Bank  of  Bakersfield,  filed  its  complaint 
herein,  showing  that  it  holds  and  has  in  its  possession  money 
deposited  with  it  by  defendant  Planz  suflScient  to  pay  said 
check;  but  also  that  the  defendant  Planz  gave  notice  and 
instruction  to  the  plaintiff  to  refuse  payment  of  the  check, 
and  that  the  defendant  Conner,  as  executrix,  has  demanded 
payment  thereof.  The  defendants  were  required  to  inter- 
plead herein  for  the  determination  of  their  adverse  claims  in 
the  premises.  A  judp:ment  having  been  entered  in  favor  of 
the  executrix,  the  defendant  Planz  has  appealed  therefrom 
and  also  from  an  order  denying  his  motion  for  a  new  trial. 

On  July  21,  1908,  an  agreement  in  writing  was  entered  into 
between  C.  L.  Conner  and  one  H.  A.  Blodget  whereby,  in 
consideration  of  the  sum  of  five  dollars  in  hand  paid,  Conner 
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agreed  to  sell  and  deliver  to  Blodget,  his  nominee  or  assigns, 
fifty  shares  of  the  capital  stock  of  the  Eern  Valley  Bank, 
a  corporation,  upon  the  payment  of  the  sum  of  $3,799.66  on 
or  before  July  21,  1909.  It  was  agreed  that  upon  payment 
to  Conner  on  or  before  July  21,  1909,  of  the  sum  of  $281.45, 
the  time  for  payment  of  said  larger  sum  should  thereby  be 
extended  to,  and  the  delivery  of  said  stock  extended  to  July 
21,  1910.  It  was  agreed  ''that  payment  shall  be  deemed  to 
be  sufficiently  made  to  said  C.  L.  Conner  by  payment  to  the 
Eern  Valley  Bank  for  account  of  C.  L.  Conner  of  either  of 
the  sums  above  specified.  And  the  paid  fifty  (50)  shares  of 
said  stock  of  the  said  Eern  Valley  Bank  shall,  upon  payment 
made  as  hereinbefore  provided,  be  delivered,  on  demand,  to 
the  said  H.  A.  Blodget,  his  nominee  or  assignee,  together  with 
all  dividends  that  may  be  declared  and  paid  on  said  shares 
of  stock  during  the  life  of  this  agreement.*'  On  July  21, 
1909,  Blodget  paid  the  sum  required  for  extending  the  time 
of  final  payment  to  July  21,  1910,  and  on  July  19,  1910,  sold, 
assigned,  and  transferred  to  G.  J.  Planz  **all  my  right,  title 
and  interest  in  and  to  the  within  and  foregoing  contract  and 
the  capital  stock  of  the  Eern  Valley  Bank,  viz.:  Fifty  (50) 
shares  thereof,  therein  described.*'  Thereafter  Planz  deliv- 
ered his  certified  check  as  hereinabove  stated. 

The  court  found  that  said  check  was  paid  to  the  Eern 
Valley  Bank  for  the  account  of  C.  L.  Conner,  and  was  ac- 
cepted by  that  bank  for  the  account  of  C.  L.  Conner  as  and 
in  full  payment  of  the  purchase  price  of  said  fifty  shares  of 
tftock.  Under  his  specifications  of  insufficiency  of  the  evi- 
dence to  justify  the  findings,  appellant  claims  that  the  evi- 
dence does  not  show  his  delivery  of  the  check  for  the  account 
of  Conner  or  as  payment  on  the  contract,  but  claims  that  it 
was  merely  a  tender  of  payment  conditioned  upon  delivery 
of  the  shares  of  stock.  In  our  opinion,  the  evidence  fully 
justifies  the  finding  as  made.  In  his  testimony  defendant 
Planz  himself  said:  **0n  July  21,  1910,  under  the  contract, 
.  •  .  I  gave  the  Eern  Valley  Bank  $3,799.66.  I  paid  it  with 
my  certified  check  on  the  Bank  of  Bakersfield.'*  He  further 
testified  that  on  July  23,  1910,  he  demanded  of  Conner  a 
transfer  of  the  fifty  shares  of  stock,  and  that  Conner  refused 
this  demand  and  said  that  if  Planz  would  deliver  back  to  the 
Kern  Valley  Bank  the  receipt  which  that  bank  gave  him,  they 
would  give  him  the  money  back  or  the  cheek.    On  August  6| 
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1910,  Planz  filed  a  complaint  in  the  superior  court  of  Eem 
County  against  Conner  and  the  Kem  Valley  Bank  to  enforce 
his  demand  for  delivery  to  Planz  of  the  fifty  shares  of  stock 
to  which  he  claimed  to  be  entitled  under  the  agreement  with 
Blodget  which  had  been  assigned  to  him.  In  that  complaint, 
verified  under  his  oath,  the  plaintiff  therein  said  that  he  had 
made  the  before  mentioned  payment  of  $3,799.66  to  the  Eern 
Valley  Bank  for  the  account  of  C.  L.  Conner,  and  that  **the 
said  Kern  Valley  Bank,  a  corporation,  received  the  sum  of 
money  for  the  account  of  C.  L.  Conner  and  now  has  the  said 
sum  of  money  in  its  possession  and  under  its  control  for  the 
account  of  C.  L.  Conner.''  The  same  statement  was  repeated 
in  an  amended  complaint.  To  that  complaint  a  demurrer 
was  filed,  and  it  appears  that  the  action  was  pending  without 
any  other  proceedings  having  been  had  therein  at  the  time 
of  the  trial  of  the  case  now  before  us. 

Defendant  Planz  in  his  answer  states  that  the  certified 
check  was  by  mistake  made  out  to  bearer.  At  the  trial  he 
was  asked  to  state  why  the  word  ** bearer"  was  left  on  the 
check,  or  whether  he  intended  that  it  should  be  left  on  the 
check  at  the  time  when  he  made  it.  The  court  sustained  an 
objection  that  the  question  was  irrelevant,  incompetent,  and 
immaterial,  and  an  attempt  to  vary  the  terms  of  the  written 
instrument  by  parol  in  the  absence  of  any  appropriate  plead- 
ings for  reforming  the  instrument.  It  is  now  urged  on  this 
appeal  that  this  ruling  was  erroneous,  because  it  prevented 
appellant  from  showing  that  he  was  paying  the  money  to  the 
Eern  Valley  Bank  and  to  no  other  person,  and  from  showing 
that  he  had  intended  to  strike  out  by  drawing  a  line  through 
the  word  ''bearer."  We  think  that  the  ruling  was  correct. 
Under  the  contract  the  Eem  Valley  Bank  was  agent  of  Con- 
ner for  the  purpose  of  receiving  payment  of  the  sum  specified 
in  the  check.  It  is  not  claimed  that  the  bank  was  aware  of 
any  mistake  in  the  check  or  informed  that  it  did  not  fully 
express  the  intention  of  the  maker.  Whether  made  payable 
to  the  order  of  the  Eem  Valley  Bank  or  made  payable  to  that 
bank  or  bearer,  it  was  equally  capable  of  being  received  and 
used  for  the  purposes  of  the  transaction. 

The  specifications  of  insufiSciency  of  the  evidence,  although 
not  in  the  usual  form  and  in  some  instances  perhaps  not 
legally  sufficient,  will  be  considered  as  sufficient  to  raise  the 
only  other  important  question  in  the  case,  which  is  whether 
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the  evidence  justified  the  court  in  finding  that  Conner  was 
the  owner  of  the  check  and  that  it  is  now  the  property  of  the 
defendant  Sarah  L.  Conner  as  executrix,  etc.  On  this  phase 
of  the  case  it  seems  to  us  that  appellant  is  relying  upon  prop- 
ositions which  are  not  applicable  to  the  case  as  made  by  the 
record.  He  refers  us  to  authorities  holding  that  refusal  to 
perform  a  contract  constitutes  a  rescission.  Assuming  that 
in  some  instances  this  principle  would  be  applicable,  we  have 
here  a  case  in  which  the  purchaser,  even  though  he  had  a 
right  to  claim  a  rescission,  elected  to  continue  his  demand 
for  performance  of  the  contract  and  bring  an  action  for  that 
purpose.  Therefore  appellant  is  unable  to  recall  the  pa3rment 
made  by  him,  even  if,  as  he  contends,  under  the  terms  of  the 
contract  the  obligation  of  the  seller  to  deliver  the  goods  and 
of  the  buyer  to  pay  the  price  were  concurrent  conditions. 
The  shares  of  stock  were  identified,  the  price  agreed  upon  was 
paid,  and  thereby  Planz  became  the  resd  owner  of  the  shares. 
He  was  in  a  position  which  entitled  him  to  compel  the  deliv- 
ery to  him  of  a  certificate  of  stock.  Certificates  of  corpora- 
tion stock,  it  should  be  remembered,  are  not  the  shares,  but 
are  merely  evidence  of  title. 

Exception  is  taken  to  the  court's  ruling  in  allowing  the 
cashier  of  the  Kern  Valley  Bank  to  testify  that  on  the  same 
day  when  the  certified  check  was  received  at  that  bank  he 
delivered  it  to  C.  L.  Conner.  If  this  evidence  was  imma- 
terial, the  only  reason  would  be  that  payment  had  been  com- 
pleted when  the  check  came  into  the  hands  of  the  bank  as 
Conner's  agent.  We  see  no  error  in  the  ruling,  and  at  all 
events  it  would  be  without  prejudice  to  any  right  of  appel- 
lant. 

The  judgment  and  order  are  affirmed. 

JameSy  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  January  10,  1916,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judg- 
ment in  the  district  court  of  appeal,  was  denied  by  th* 
supreme  court  on  February  lO,  1916. 
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[Ciy.  No.  1420.    Third  Appellate  District.— December  13,  1915.) 

B.  P.  LYNIP,  E^pondent,  v.  THE  ALTURAS  SCHOOL 
DISTEICT  OF  MODOC  COUNTY  et  al.,  AppeUants. 

Disqualification  of  Judge — Disctlosure  During  Tbial — Tiicelt  Ob- 
jection.— ^Where  there  is  nothing  on  the  face  of  the  record  in  ad- 
vance of  the  trial  of  an  action  to  show  that  the  judge  was  dia- 
qualified  from  trying  the  same,  and  such  disqualification  iff  first  dis- 
closed upon  the  cross-examination  of  the  plaintiff,  a  motion  there- 
upon made  to  change  the  place  of  trial  is  not  too  late. 

L). — Action  by  Banking  Corporation  —  Eklationship  of  Judob  to 
DiRECTOB — Disquaufication  TO  AcT. — A  judge  is  disqualified  from 
sitting  or  acting  in  an  action  in  which  a  bank  is  the  real  party  in 
interest,  where  his  brother  is  a  director  of  the  bank,  notwithstanding 
the  fact  that  the  action  is  brought  in  the  name  of  a  private 
individual. 

Id^—Corpobatx  Character  of  Bank— Timb  of  Objection. — ^Where,  ia 
such  a  proceeding,  it  is  intended  to  question  the  corporate  character 
of  the  bank,  such  objection  should  be  made  at  the  time  of  the  motion 
for  change  of  place  of  trial,  and  when  not  so  made  the  corporate 
character  will  be  assumed. 

Id. — Status  of  Director  of  Cobporation — Ofhcer. — A  director  of  a 
corporation  is  an  officer  within  the  meaning  of  subdivision  2  of 
section  170  of  the  Code  of  Civil  Procedure,  which  provides  that  a 
judge  is  disqualified  from  sitting  or  acting  in  any  action  or  proceed- 
ings where  he  is  related  to  an  of&cer  of  a  corporation  within  the 
third  degree,  computed  according  to  rules  of  law. 

Id. — Building  Contract — Abandonment — Assignment  by  Contbaotob 
OF  Money  t6  Become  Dub — Construction  of  Instrument. — An 
assignment  by  a  contractor  engaged  in  the  construction  of  a  school 
building  of  a  specified  sum  of  money  "out  of  the  twenty-five  per  cent 
of  said  contract  price  to  be  paid  to  me  under  said  contract  after 
the  completion  and  acceptance  of  the  building,"  operates  solely 
upon  the  fund  to  become  due  and  payable  only  upon  the  completion 
of  the  building,  and  not  upon  moneys  becoming  due  and  payable  as 
the  work  progresses;  and  where  the  contractor  abandons  the  con- 
tract before  completion,  the  school  trustees  are  not  liable  to  the 
assignee  for  the  amount  of  the  assignment,  under  their  indorse- 
ment on  the  contract  recognizing  the  assignment  and  reciting  an 
agreement  to  pay  the  sum  named  "out  of  the  payment"  to  be  made 
'^t  the  time  of  completion  and  acceptance  of  said  building." 

ls>. — Guaranty  op  Payment  to  Assignee — Abandonment  of  Work — 
Discharge  of  Guarantors. — The  execution  by  the  school  trustees, 
in  addition  to  such  indorsement,  of  a  guaranty  that  the  specified 
•am  of  money  should  be  repaid  to  the  assignee  upon  the  completion 
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of  the  school  building  "out  of  the  twenty-five  per  eent  of  the  con- 
tract price  of  said  building  held  back  until  the  completion  of  said 
building/'  does  not  make  them  guarantors  of  the  original  obligation, 
and  upon  the  abandonment  of  the  contract  by  the  contractor  their 
liability  became  extinguished. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Modoc  County.    Clarence  A.  Baker,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Cornish  &  Bobnett,  for  Appellant  School  Trusteea 

C.  S.  Baldwin,  for  Appellant  School  District 

Jamison  ft  Wylie,  for  Bespondent 

BUBNETT,  J.— There  is  little,  if  any,  controversy  as  to 
the  facts  involved  herein.  In  the  year  1911  one  A.  E.  Pear- 
son, as  original  contractor,  was  engaged  in  the  construction 
of  a  grammar  school  building  in  the  town  of  Alturas,  Modoc 
County,  under  a  written  contract  for  the  total  price  of 
$20,350.  Defendants  Auble,  Ballard,  and  Smith  were  the 
trustees  of  the  school  district.  On  or  about  November  18th 
of  said  year  said  Pearson  made  application  to  the  plaintiff, 
as  cashier  of  the  First  National  Bank  of  Alturas,  for  a  loan  of 
four  thousand  dollars,  to  enable  said  Pearson  to  pay  for 
labor  and  materials  for  the  construction  of  said  building. 
Plaintiff,  acting  for  said  bank,  loaned  Pearson  said  sum  and 
took  an  assignment  to  the  extent  thereof  of  the  last  or  final 
payment  which  might  become  due  said  Pearson  after  the  com- 
pletion of  said  building. 

On  cross-examination  plaintiff  testified  that  this  was  not 
a  personal  transaction  of  his,  that  it  was  a  "bank  affair,''  and 
that  he  was  prosecuting  the  action  for  the  bank.  The  record 
then  shows  the  following:  "Q.  "Who  are  the  directors  of  your 
bank,  that  is,  the  First  National  Bank  of  Alturas  t  A.  A.  W. 
Toreson,  D.  C.  Berry,  A.  B.  Etes,  H.  B.  Gaustad,  John  E. 
Baker,  Ulty  McCabe,  E.  Van  Loan,  C.  A.  Estes,  and  m3rself. 
Q.  You  say  that  John  E.  Baker  is  a  director  t  A.  Yes.  Q. 
Is  that  a  brother  of  his  Honor,  Clarence  A.  Baker,  who  is 
presiding  heret  A.  Yes,  sir.  Mr.  Bobnett:  If  your  Honor 
please,  it  just  now  develops  in  this  case  that  your  Honor, 
under  the  code,  will  be  disqualified  to  proceed,  owing  to  the 
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fact  that  this  action,  although  nominally  brought  in  the  name 
of  B.  F.  Lynip,  is  in  reality  prosecuted  by  the  First  National 
Bank  of  Alturas,  of  which  your  brother,  John  E.  Baker, 
is  a  director.  I  submit  a  motion  at  this  time  that  your  Honor 
is  disqualified,  and  there  should  be  a  change  of  venue  in  this 
case.  It  did  not  appear  on  the  face  of  the  record  before. 
Mr.  Jamison:  If  your  Honor  please,  I  think  it  is  out  of 
the  ordinary  procedure.  At  this  moment  I  am  not  prepared 
to  take  up  and  argue  this  matter.  Usually,  if  any  objection 
of  this  kind  is  made,  it  is  made  in  the  beginning,  before  the 
case  has  reached  trial  in  any  way,  shape  or  form.  Mr.  Bob- 
nett :  The  record  did  not  show  on  its  face  any  disqualification. 
The  other  side  had  all  the  facts  in  their  ofKce  and  in  their 
knowledge,  and  we  had  none  of  them.  That  is  why  the 
motion  comes  now.  I  simply  submit  the  motion,  and  we  are 
willing  to  proceed  with  the  evidence  and  have  the  motion 
considered  later.  We  make  the  motion  now  under  our  un- 
derstanding of  the  law,  and  objeet  to  your  Honor  presiding 
at  the  trial.    The  Court:  The  motion  is  denied.'' 

Section  170  of  the  Code  of  Civil  Procedure  provides:  **No 
justice,  judge,  or  justice  of  the  peace  shall  sit  or  act  as  such 
in  any  action  or  proceeding.  ...  2.  When  he  is  related  to 
either  party,  or  to  an  ofScer  of  a  corporation  which  is  a  party, 
.  .  .  within  the  third  degree,  computed  according  to  the  rules 
of  law.''  The  section  further  provides  that  said  disqualifica- 
tion  may  be  waived  in  writing.  That  is  the  only  method 
specified,  and  while,  under  certain  circumstances,  a  party 
might  be  estopped  to  raise  the  question  of  disqualification,  no 
such  situation  is  presented  here.  Appellants  made  the  objec- 
tion as  soon  as  they  were  apprised  of  the  facts  that  seemed 
to  bring  the  case  within  said  inhibition  of  the  statute.  Upon 
no  consideration  of  principle  or  authority  do  we  think  it 
should  be  held  that  the  objection  came  too  late  or  that  appel- 
lants had  waived  the  privilege.  It  will  be  noticed  that  the 
foregoing  is  the  only  objection  made  by  respondent  to  the 
motion.  Certain  other  considerations  are  suggested  here, 
however,  in  attempted  justification  of  the  order  denying  said 
motion.  One  is  that  the  bank  is  not  a  party  to  the  suit. 
Nominally  this  is  true,  but  said  bank  appears  unquestionably 
to  be  the  real  party  in  interest.  The  statute  diould  have, 
we  think,  no  such  narrow  construction  as  is  contended. 
Plaintiff  could  maintain  the  action  only  by  virtue  of  section 
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369  of  the  Code  of  Civil  Procedure — that  is,  as  the  trustee 
of  an  express  trust,  but  the  judgment  rendered  would  aflfect 
particularly  the  interest  of  the  bank  for  whose  benefit  the 
action  was  prosecuted,  and  that  is  the  determinative  factor. 
Neither  can  there  be  any  doubt  as  to  what  bank  was  inter- 
ested in  the  suit.  The  quotation  already  made  leaves  nothing 
to  be  desired  as  to  this  point. 

The  suggestion  is  made  that  it  was  not  shown  that  the  bank 
was  a  corporation.  Such  objection,  if  intended  to  be  relied 
on,  should  have  been  made  at  the  time.  This  would  have 
been  only  fair  to  opposing  counsel.  Indeed,  as  we  have  seen, 
there  was  apparently  no  controversy  as  to  the  facts.  It  was 
assumed  by  all  parties  that  the  conditions  existed  that  would 
make  the  rule  applicable  except  that  the  application  was  made 
too  late.  But  the  point  is  made  by  appellants  that  it  appears 
that  it  was  a  national  bank,  and  since  the  law  requires  a 
national  bank  to  be  incorporated,  we  must  assume  that  it  was 
such  corporation.  If  strict  proof  were  required,  we  would 
probably  not  be  justified  in  acting  upon  such  assumption,  but, 
under  the  peculiar  circumstances  here,  we  must  hold  that 
there  was  acquiescence  in  the  existence  of  the  facts  implied 
in  the  statement  of  counsel  for  appellants. 

The  suggestion  that  a  director  is  not  an  officer  of  the 
bank,  urged  strongly  by  respondent,  is,  we  think,  without  any 
merit  at  all.  An  office  in  a  corporation  has  been  defined  as 
**a  position  of  trust  or  authority  in  the  regular  and  continued 
employment  of  the  corporation."  The  duties  of  a  director 
are  familiar  and  need  not  be  detailed,  and  it  may  be  said 
that  his  position  is  of  the  highest  ''trust  and  authority"  in 
connection  with  the  affairs  of  the  corporation.  His  authority 
is  not  only  paramount,  but  the  other  executive  officers  are 
subject  to  his  will  for  their  appointment  and  tenure. 

The  question  does  not  seem  to  have  been  considered  many 
times  by  the  courts,  but  there  is  authority  for  the  position  of 
Appellants.  In  United  States  v.  Means,  42  Fed.  603,  it  was 
held  that  directors  of  a  national  bank  are  ''officers"  within 
the  meaning  of  Revised  Statutes  of  the  United  States,  section 
5209,  [5  Fed.  Stats.  Ann.,  p.  145;  U.  S.  Comp.  Stats.  1913, 
sec.  9772] ,  which  makes  it  a  misdemeanor  for  bank  officers  to 
make  false  entries  in  any  book,  report,  or  statement  of  the 
bank,  with  intent  to  deceive  any  of  its  officers,  the  court  say- 
ing: "As  to  the  directors  there  is  not  the  shade  of  doubtful 
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construction  of  this  act.  They  are  not  only  officers,  but  man- 
agers, of  our  national  banks.  They  come  within  every  sense 
and  meaning  of  the  word  'officer,'  and  are  within  the  rule 
of  the  association  of  words  in  the  act  already  referred  to  and 
of  the  decisions  cited." 

"In  Laws  1875,  C.  611,  sec.  21,  providing  that  'if  any  cer^ 
tificate  or  report  made  or  public  notice  given  by  an  officer 
of  a  corporation  shall  be  false  in  any  material  representation, 
all  the  officers  who  have  signed  the  same  shall  be  jointly  and 
severally  liable  for  all  the  debts  of  the  corporation  contracted 
while  they  are  officers  thereof,'  officers  should  be  construed 
to  include  the  directors  of  the  corporation,  for,  in  a  strict 
sense,  the  directors  of  a  corporation  are  its  officers."  (Tor- 
heit  V.  Eaton,  49  Hun,  209,  [1  N.  T.  Supp.  614] ;  Brand  v. 
Godwin,  15  Daly,  456,  [8  N.  T.  Supp.  339,  9  N.  T.  Supp. 
743] ;  Commonwealth  v.  Wyman,  49  Mass.  (8  Met.)  247.) 

Our  attention  has  not  been  called  to  any  decision  in  this 
state  directly  in  point  but  in  the  Civil  Code,  and  in  the  case 
of  Sherwood  v.  WaUin,  154  Cal.  735,  [99  Pac.  191],  it  seems 
to  be  assumed  that  they  are  officers. 

It  appears  to  us  so  plain  that  we  are  not  surprised  that 
there  has  been  little  or  no  controversy  concerning  it. 

Moreover,  upon  the  merits,  we  think  the  decision  was  erro- 
neous, judgment  having  been  rendered  for  plaintiff  after 
trial.  The  basis  of  the  claim  lies  in  an  assignment  made  on 
November  18,  1911,  by  said  Pearson  as  contractor  aforesaid. 
The  said  assignment,  after  reciting  the  contract  with  said 
district  and  the  advancement  to  said  Pearson  by  B.  F.  Lynip 
of  the  sum  of  four  thousand  dollars  to  enable  the  former  to 
pay  for  the  material  and  labor  on  said  building  concludes  as 
follows:  ''Therefore,  I  hereby  assign,  convey  and  set  over 
unto  the  said  B.  F.  Lynip  the  sum  of  four  thousand  dollars, 
out  of  the  twenty-five  per  cent  of  said  contract  price,  to  be 
paid  to  me  under  said  contract  after  the  completion  and  ac- 
ceptance of  said  building  as  aforesaid,  and  hereby  authorize 
the  said  board  of  trustees  to  pay  said  sum  out  of  said  twenty- 
five  per  cent  to  said  B.  F.  Lynip  instead  of  to  me,  and  to 
accept  his  receipt  therefor  in  all  respects  as  though  said 
receipt  was  signed  by  me,  hereby  authorizing  the  said  B.  F. 
Lynip  to  receive  and  receipt  for  said  sum  of  four  thousand 
dollars  out  of  said  twenty-five  per  cent  of  said  contract  prioe» 
in  my  place  and  stead." 
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An  assignment  almost  identical  in  form  and  between  the 
same  parties,  involving  the  sum  of  $430,  executed  November 
6,  1911,  nearly  two  weeks  prior  to  the  one  before  us,  was 
thoroughly  considered  by  this  court  in  the  case  of  Lynip  v. 
Alturas  School  Dist,  24  Cal.  App.  426,  [141  Pac.  835].  We 
may  refer  to  said  decision  for  a  declaration  of  the  facts  con- 
nected with  and  of  the  principle  that  must  control  in  the 
interpretation  of  the  assignment  herein.  Therein  it  was  held 
that  the  assignment  operated  ''solely  upon  the  fund  to  become 
due  and  payable  only  upon  the  completion  of  the  building,  not 
upon  moneys  becoming  due  and  payable  as  the  work  pro- 
gresses; and  if  the  contractor  abandons  the  contract  before 
completion,  the  trustees  are  not  liable  to  the  assignee  for  the 
amount  of  the  assignment,  under  their  indorsement  thereon 
recognizing  the  assignment  and  reciting  an  agreement  to  pay 
the  sum  named  'out  of  the  payment'  to  be  made  'at  the  time 
of  completion  and  acceptance  of  said  building.'  " 

There  was  in  this  case  a  similar  indorsement  made  by  the 
trustees,  but  there  is  this  additional  feature  not  found  in 
the  Lynip  case,  supra:  Two  days  after  said  assignment  was 
made  it  was  again  presented  to  the  trustees  of  said  district, 
and  it  then  had  attached  to  it  a  second  page,  containing  the 
following  guaranty:  "We,  the  undersigned,  in  consideration 
of  B.  F.  Lynip  advancing  to  A.  E.  Pearson,  the  amount 
named  in  the  assignment  thereto  attached,  to-wit,  the  sum 
of  four  thousand  dollars,  for  the  purpose  of  pa3ring  for  the 
labor  performed,  and  the  material  furnished  and  used  in 
the  school  building  now  being  constructed  by  the  said  A.  E. 
Pearson  for  the  Alturas  School  District  of  Modoc  County, 
California,  do  hereby  guarantee  that  the  said  sum  of  $4,000.00 
so  advanced  by  the  said  B.  F.  Lynip  to  the  said  A.  E.  Pear- 
son, as  aforesaid,  shall  be  repaid  to  the  said  B.  F.  Lynip  upon 
the  completion  of  the  said  school  building,  out  of  the  25  per 
cent  of  the  contract  price  of  said  building,  held  back  until 
the  completion  of  said  building."  On  the  same  or  the  follow- 
ing day  this  was  signed  by  two  of  the  trustees,  E.  F.  Auble 
and  S.  T.  Ballard,  and  a  day  or  two  later  by  the  other  trus- 
tee, L.  S.  Smith. 

It  is  by  virtue  of  this  guaranty  that  plaintiff  sought  to  re- 
cover, contending  that  it  was  a  guaranty  of  the  original 
obligation — in  other  words,  a  guaranty  that  the  debt  would 
be  paid.    If  such  had  been  the  intention  of  the  parties,  how- 
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tver,  how  easy  to  have  so  provided.  If  auch  was  their  in- 
tention, they  were  very  unfortunate  in  the  use  of  terms.  The 
only  reasonable  construction  of  the  instrument,  it  seems  to 
us,  embodies  the  conclusion  that  the  trustees  would  recognize 
Lynip  as  being  entitled  to  the  last  payment  rather  than 
Pearson.  This  necessarily  implied  that  there  would  be  a  last 
payment  due.  They  guaranteed,  in  other  words,  that  the 
money  should  be  repaid  to  Lynip  out  of  a  certain  fund,  to 
wit:  "the  25  per  cent  of  the  contract  price  of  said  building, 
held  back  until  the  completion  of  the  building/'  There 
never  was  any  such  fund,  since  Pearson  abandoned  the  con- 
tract and  the  contract  price  was  exhausted  in  the  completion 
of  the  building  by  the  trustees.  It  is  to  be  observed  that  the 
trustees  did  not  guarantee  that  Pearson  would  complete  the 
building  or  that  the  twenty-five  per  cent  would  be  due  him 
when  the  building  was  completed,  but  the  guaranty  was  vir- 
tually that  effect  would  be  given  to  the  assignment  to  which, 
it  may  be  repeated,  it  was  attached  and  to  which  it  refers  and 
of  which  it  was  made  an  inseparable  part. 

This  assignment  was  not  the  original  obligation  of  the  trus- 
tees nor  of  Pearson,  but  was  collateral  as  a  form  of  security. 
The  original  obligation  was  in  the  form  of  a  promissory  note 
signed  by  Pearson  alone,  and  to  secure  its  payment  he  made 
the  assignment  and  the  defendants  guaranteed  that  they 
would  recognize  its  operation  in  the  distribution  of  said 
twenty-five  per  cent  fund. 

It  is  true  that  this  construction  probably  deprives  said  guar- 
anty of  any  legal  value.  The  trustees  had  already  indorsed 
on  said  assignment  their  acceptance,  and  they  were  thereby 
obligated  to  pay  said  fund  to  Lynip,  but  whatever  may  be  the 
effect  of  said  guaranty,  the  guarantors  have  a  right  to  stand 
upon  its  terms. 

The  fact  is,  apparently,  that  the  trustees,  as  individuals, 
guaranteed  that  they,  as  trustees  of  the  district,  would  recog- 
nize Pearson's  assignment  and  pay  the  money  to  his  assignee 
instead  of  to  him.  But  there  was  no  default  on  the  part  of 
the  trustees.  They  were  not  called  upon  to  pay  the  money 
since  the  obligation  never  matured.  As  far  as  the  guaranty 
is  concerned,  the  trustees  as  such  were  the  principals  and 
they  as  individuals  were  guarantors.  There  having  been  ao 
default  on  the  part  of  the  principals,  it  would  follow  that  the 
guarantors  were  exonerated  from  liability. 
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Several  cases  are  cited  by  respondent  in  support  of  his  con- 
tention, but  it  will  be  observed  that  therein  the  liability  of 
the  guarantors  was  not  limited  as  in  the  case  before  us. 
Bagley  v.  Cohen,  121  Cal.  604,  [53  Pac.  1117],  may  be  taken 
as  an  example.  The  contract  was:  "On  or  before  sixty  days 
I,  E.  H.  Gould,  do  hereby  agree  to  pay  to  F.  S.  Bagley,  or 
order,  out  of  the  profits  realized  by  me  from  my  business  of 
packing  raisins  at  Malaga,  during  the  present  season,  the  sum 
of  three  hundred  and  ten  dollars  in  gold  coin  of  the  United 
States  of  America."  Prior  to  the  delivery  of  this  contract, 
and  as  a  part  of  the  same  transaction,  the  defendant  sub- 
scribed the  following  guaranty,  which  was  written  beneath 
the  contract:  **I,  E.  A.  Cohen,  do  hereby  guarantee  the  pay- 
ment of  the  foregoing  note  in  accordance  with  the  conditions 
thereof."  Within  ten  days  after  the  execution  of  the  fore- 
going instrument  Gould  sold  and  conveyed  all  his  right,  title, 
and  interest  in  and  to  his  business  of  packing  raisins  at  Mal- 
aga and  thereby  prevented  himself  from  realizing  any  profits 
out  of  said  business.  It  was  properly  said  by  the  supreme 
court  that:  **The  contract  of  the  defendants  being  a  part  of 
the  same  transaction  with  the  contract  of  Gould,  the  two  in- 
struments make  but  a  single  contract  on  their  part  {Hazel' 
tine  v.  Larco,  7  Cal.  32.)  Their  guaranty  that  Gould  would 
perform  his  contract  was  an  original  undertaking  by  them, 
and  their  liability  as  guarantors  is  commensurate  with  that 
of  (}ould.  (Civ.  Code,  sec.  2808.)  Their  promise  that  he 
would  perform  his  contract  'in  accordance  with  the  condi- 
tions thereof  made  them  absolutely  liable  for  his  failure 
to  perform  it  when  he  should  be  so  liable.  (Otis  ▼.  HaseU 
tine,  27  Cal.  80.)"  The  defendants  therein,  as  seen,  guar- 
anteed the  performance  of  Gould's  contract,  and  hence  they 
were  of  course  liable  when  he  defaulted.  The  defendants 
here  made  no  such  guaranty  of  Pearson's  performance,  but 
guaranteed  a  pa3rment  in  accordance  with  the  terms  of  their 
contract  with  Pearson.  The  latter  having  defaulted,  re- 
leased them  and  also  the  guarantors. 

We  think  the  order  and  judgment  should  be  reversed,  and  it 
is  so  ordered. 

Chipman,  P.  J.,  and  Hart,  J.|  concurred. 
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[Crim.  No.  578.    First  Appellate  Irigtrict.— December  14,  1915.) 

THE  PEOPLE,  AppeUant,  ▼.  ANTONIO   GABIDig, 
Bespondent. 

Criminal  Law — Oband  Labgeny— Lottkbt  Tiokst — iMsumoiBNOT  of 
Infobmation. — An  information  charging  a  defendant  with  the  crime 
of  grand- larceny  in  stealing  a  lottery  ticket  fiiils  to  state  a  public 
offense,  as  such  a  ticket  has  no  legitimate  value  except  as  the  evi- 
dence of  a  debt  due  from  an  enterprise  which  is  denounced  by  law 
and  conducted  in  defiance  thereof,  and  an  allegation  that  the  draw- 
ing had  taken  place  prior  to  the  alleged  larceny  and  that  the 
defendant  had  collected  a  large  sum  of  mohey  thereon,  adds  nothing 
to  the  value  of  the  ticket. 

Id.  —  Subject  Matteb  of  Labcknt  —  Pbopebtt  Having  Yalus.  —  It  is 
essential  to  the  commission  of  the  crime  of  larceny  that  the  prop- 
erty alleged  to  have  been  stolen  have  some  value — intrinsic  or  rela- 
tive— which,  where  grand  larceny  is  charged  and  the  property  was 
not  taken  from  the  person  of  another,  must  exceed  the  sum  of  fifty 
dollars. 

Id.  —  Labcent  of  Written  Instruments  —  Construction  of  Section 
492,  Penal  CoDS.~Section  492  of  the  Penal  Code,  which  fixes  the 
value  in  cases  of  the  larceny  of  written  instruments  by  providing 
that  "if  the  thing  stolen  consists  of  any  evidence  of  debt,  or  other 
written  instrument,  the  amount  of  money  due  thereupon,  or  secured 
to  be  paid  thereby,  and  remaining  unsatisfied,  or  which  in  any  con- 
tingency' might  be  collected  thereon,  or  the  value  of  the  property 
the  title  to  which  is  shown  thereby,  or  the  sum  which  might  be 
recovered  in  the  absence  thereof,  is  the  value  of  the  thing  stolen," 
eontemplates  and  controls  the  value  to  be  placed  only  upon  written 
instruments  which  create  some  legal  right  and  constitute  a  subsist- 
ing and  enforceable  evidence  of  a  debt. 

Id. — ^Illegal  OoNTBACT.—An  obligation  which  exists  in  defiance  of  a 
law  which  denounces  it  has,  in  the  ^e  of  the  law,  neither  validity 
nor  value. 

Id.— Lottery  Ticket— Petit  Laroent. — A  lottery  ticket,  considered  as 
R  mere  piece  of  paper,  possesses  perhaps  some  slight  intrinsic  value, 
which,  however  small,  ia  sufficient  to  make  a  wrongful  taking  of  it 
petit  larceny. 

APPEAL  from  an  order  of  the  Superior  Cowrt  of  the 
City  and  County  of  San  Francisco  allowing  a  demurrer  to 
the  information.    George  H.  Cabaniss,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  courl^ 
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U.  S.  Webb,  Attorney-General,  Prank  L.  Guerena,  and 
John  H.  Biordan,  Deputies  Attorney-General,  for  Appellant 

M.  L.  Choynski,  and  Joseph  T.  O'Connor,  for  Respondent. 

LENNON,  P.  J.— The  defendant  in  this  case  was,  by  an 
information  filed  in  the  superior  court  of  the  city  and  county 
of  San  Francisco,  charged  with  the  crime  of  grand  larceny, 
alleged  to  have  been  committed  as  follows: 

**The  said  Antonio  Caridis  on  the  29th  day  of  July,  A.  D. 
1914,  at  the  said  City  and  County  of  San  Francisco,  State  of 
California,  did  then  and  there  willfully,  unlawfully  and 
feloniously  steal,  take  and  carry  away  one  lottery  ticket  of  the 
Original  Nacional  Company,  No.  16235,  that  theretofore  and 
on  the  27th  day  of  July,  1914,  the  said  ticket  was,  after  a 
drawing  held  by  said  Original  Nacional  Company,  and  its 
officers,  representatives  and  agents,  declared  by  said  Original 
Nacional  Company  and  its  officers,  representatives  and  agents, 
to  be  one  of  the  winning  tickets  of  the  said  Original  Nacional 
Company,  and  its  officers,  representatives  and  agents,  after 
said  drawing  aforesaid,  did  become  liable  for  and  did  promise 
to  pay  to  the  holder  of  said  ticket  the  sum  of  twelve  hundred 
and  fifty  ($1250.00)  dollars  in  gold  coin  of  the  United  States 
of  America  and  did  then  and  there  promise  to  pay  to  the 
holder  of  said  ticket  the  sum  of  twelve  hundred  and  fifty 
($1250.00)  dollars  in  gold  coin  of  the  United  States  of 
America; 

*'That  thereafter,  and  on  the  30th  day  of  July,  1914,  the 
said  Antonio  Caridis  did  present  said  ticket  to  said  Original 
Nacional  Company  and  to  its  officers,  representatives  and 
agents,  and  did  receive  from  said  Original  Nacional  Company, 
and  its  officers,  representatives  and  agents,  the  sum  of  twelve 
hundred  and  fifty  ($1250)  dollars  in  gold  coin  of  the  United 
States  of  America  therefor; 

"That  at  all  of  said  times  the  said  lottery  ticket  was  the 
personal  property  of  Jim  Papas  and  was  of  the  value  of 
twelve  hundred  and  fifty  ($1250.00)  dollars  in  gold  coin  of 
the  United  States  of  America." 

A  demurrer  to  the  information  was  allowed  upon  the 
ground  that  the  facts  stated  did  not  constitute  a  public 
offense,  in  the  particular  that  it  affirmatively  appeared  that 
the  subject  matter  of  the  alleged  larceny  had  no  legitimate 
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value.    The  action  was  thereupon  dismissed  and  the  people 
have  appealed  from  the  order  allowing  the  demurrer. 

The  ruling  of  the  court  below  was  correct.  It  is  essential 
to  the  commission  of  the  crime  of  larceny  that  the  property 
alleged  to  have  been  stolen  have  some  value — ^intrinsic  or  rela- 
tive— which,  where  grand  larceny  is  charged  and  the  prop* 
erty  was  not  taken  from  the  person  of  another,  must  exceed 
the  sum  of  fifty  dollars.  (Pen.  Code,  sec.  847;  Payne  v. 
People,  6  Johns.  (N.  T.)  103;  Gulp  v.  State,  1  Port.  (Ala.) 
33,  [26  Am.  Dec.  357] ;  Wharton's  Criminal  Law,  p.  1333.) 

Evidently  the  information  in  the  present  case  was  framed 
to  fit  the  requirements  of  section  492  of  the  Penal  Code,  which 
fixes  the  value  in  cases  of  the  larceny  of  written  instruments 
by  providing  that  **If  the  thing  stolen  consistjs  of  any  evi- 
dence of  debt,  or  other  written  instrument,  the  amount  of 
money  due  thereupon,  or  secured  to  be  paid  thereby  and  re- 
maining unsatisfied,  or  which  in  any  contingency  might  be 
collected  thereon  or  the  value  of  the  property  the  title  to 
which  is  shown  thereby,  or  the  sum  which  might  be  recovered 
in  the  absence  thereof,  is  the  value  of  the  thing  stolen.'* 
Clearly  this  section  contemplates  and  controls  the  value  to  be 
placed  only  upon  written  instruments  which  create  some  legal 
right  and  constitute  a  subsisting  and  an  enforceable  evidence 
of  a  debt.  (People  v.  Dadnmn,  23  Cal.  App.  293,  [137  Pac. 
1071] ;  State  v.  CampbeU,  103  N.  C.  344,  [9  S.  E.  410] ;  Mc- 
Carty  v.  State,  1  Wash.  377,  [22  Am.  St.  Rep.  152,  25  Pac 
299] ;  WUson  v.  State,  1  Port.  (Ala.)  118.) 

The  lottery  ticket  which  was  the  subject  matter  of  the  lar- 
ceny charged  in  the  present  case  had  no  relative  value  save, 
as  afiSrmatively  alleged  in  the  information,  as  the  evidence 
of  a  debt  due  from  an  enterprise  which  was  denounced  by  law 
and  which  apparently  existed  and  was  conducted  by  its  pro- 
moters in  defiance  of  the  law.  (Pen.  Code,  see.  319  et  seq.) 
It  is  a  well-settled  principle  that  an  obligation  which  exists 
in  defiance  of  a  law  which  denounces  it  has,  in  the  eye  of 
the  law,  neither  validity  nor  value.  An  instance  of  the  ap- 
plication of  this  principle  is  to  be  found  in  the  analogous  case 
of  Ctdp  V.  State,  1  Port.  (Ala.)  33,  [26  Am.  Dec.  857],  where 
the  court  held  that  an  indictment  charging  the  larceny  of 
several  "bills  of  credit  of  the  United  States  Bank,"  which 
were  alleged  to  be  of  the  aggregate  value  of  $310,  could  not 
be  sustained  because  each  of  the  bills  was  for  a  sum  less  than 
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the  bank  was  authorized  by  its  charter  to  issue,  and  conse- 
quently could  not,  in  contemplation  of  law,  be  the  subject 
matter  of  a  larceny. 

The  fact  as  alleged  in  the  information,  that  the  drawing 
had  taken  place  prior  to  the  alleged  larceny  of  the  ticket,  and 
that  the  defendant  ultimately  collected  thereon  the  sum  of 
$1,250  from  the  lottery  company,  added  nothing  to  the  valid- 
ity or  value  of  the  ticket.  Being  a  void  and  valueless  obli- 
gation in  the  eye  of  the  law  from  its  very  inception,  it  could 
not  be  transformed  into  a  legitimate  and  valuable  thing  by 
a  voluntary  pa3nnent,  which  in  itself  was  a  contravention  of 
the  law.  [Crutchfield  v.  Ranibo,  38  Tex.  Civ.  App.  579,  [86 
S.  W.  950].)  Moreover,  the  sufficiency  of  the  information 
must  be  determined  by  the  facts  as  they  existed  at  the  time 
of  the  alleged  taking,  and  not  by  anything  that  may  have 
occurred  subsequently.  (People  v.  Stevens,  38  Hun  (N.  T.)i 
62.) 

Considered  as  a  mere  piece  of  paper,  the  lottery  ticket  in 
question  possessed  perhaps  some  slight  intrinsic  value,  which, 
however  small,  would  have  sufficed  to  make  the  wrongful 
taking  of  it  petit  larceny,  and  if  that  had  been  the  charge 
preferred  against  the  defendant,  it  doubtless  would  have  stood 
the  test  of  demurrer.     (1  McClain  on  Criminal  Law,  sec.  543.) 

The  order  appealed  from  is  affirmed. 

Kerrigan,  J.,  and  Kichards,  J.,  concurred* 


[Crim.  No.  818.    Third  AppeHata  District.— I>eeeml»«r  14,  1918.) 
THE  PEOPLE,  Respondent,  v.  G.  B.  DTE,  Appellant. 

CuiimAL  Law  —  Gkand  Labgbnt  —  Embszzlbmxnt  —  Instbuotion. — 
Where  in  a  prosecution  for  grand  lareenj  it  is  contended  that  if  anj 
crime  was  committed,  it  was  embezzlement,  and  not  larceny,  the 
eonrt  correctly  instructed  the  jury  as  follows:  "Embezzlement  it 
when  the  possession  of  the  property  has  been  acquired  lawfully  and 
bona  fide  and  afterward  fraudulently  appropriated.  The  gist  oi 
the  offense  of  embezzlement  is  breach  of  trust  imposed  in  the 
agent,  employee,  or  bailee,  hj  his  principal,  employer,  or  bailoi, 
the  crime  may  be  in  general  terms  defined  to  be  the  fraudaleot 
ionversion  of  another's  personal  property  by  one  to  whom  it  has 
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been  intrusted.  When  a  bailee  of  property  obtains  possession  of  it 
from  the  owner  with  the  intention  of  stealing  it,  and  carries  out 
that  intent,  he  is  guilty  of  larceny;  but  where  the  intent  to  steal 
did  not  exist  at  the  time  of  taking  possession  of  the  property  by 
the  bailee,  but  was  conceived  afterward,  it  is  embezzlement." 

Id. — SuFPicjiENOT  OF  Evidence. — In  this  prosecution  for  grand  larceny 
it  is  held  that  the  verdict  is  sustained  by  the  evidence. 

Id, — Evidence — Statement  of  Defendant— Denial  of  Guilt — Founda- 
tion.— It  IB  not  necessary  to  show,  as  preliminary  to  the  admission 
in  evidence  of  a  statement  made  by  the  defendant  in  the  district 
attorney's  oiBce,  that  such  statement  was  voluntarily  made,  where 
the  statement  was  in  no  sense  a  confession  of  guilt  but  was  in  fact 
an  assertion  of  innocence. 

Id. — Aeoument  of  District  Attobnet — Punishment — ^Harmless  Es^ 
B(ML — It  is  error  for  the  district  attorney  in  his  argument  to  the 
jury  to  call  their  attention  to  the  fact  that  the  punishment  for  em- 
bezzlement is  exactly  the  same  as  the  punishment  for  grand  larceny, 
but  such  misconduct  is  not  prejudicially  erroneous  where  the  jury 
is  admonished  to  disregard  the  statement. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County,  and  from  an  order  denying  a  new  trial. 
Malcolm  G.  Glenn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ralph  W.  Smith,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent 

CHIPMAN,  P.  J.— Defendant  was  jointly  with  one  L.  S. 
Purdy  charged  with  the  crime  of  grand  larceny,  and  upon  his 
trial  was  convicted  and  by  the  judgment  of  the  court  sen- 
tenced to  six  years'  imprisonment  in  the  state  prison  at  Pol- 
som.  Defendant  appesded  from  the  judgment  and  from  the 
order  denying  his  motion  for  a  new  trial.  The  charge  was 
that  defendant,  on  the day  of  January,  1915,  did  **  will- 
fully, unlawfully  and  feloniously  steal,  take  and  carry  away 
certain  personal  property,  to  wit:  One  one-hundred  dollar 
bill  of  currency,  one  twenty-dollar  bill  of  currency  and  three 
ten-dollar  bills  of  currency,  .  .  .  being  then  and  there  of  the 
personal  property  of  one  S.  V.  Halstead  and  not  the  property 
of  said  defendant,  contrary/'  ete. 
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It  is  earnestly  contended  that  if  any  crime  was  committed 
it  was  embezzlement  and  not  larceny;  that  defendant's  motion 
that  the  court  instruct  the  jury  at  the  close  of  plaintiff's  evi- 
dence to  acquit  defendant  should  have  been  granted  because 
of  a  fatal  variance  between  the  evidence  and  the  charge  in 
the  information.  To  pass  upon  the  merit  of  this  contention 
requires  an  examination  of  what  occurred  after  Halstead  went 
to  defendant's  place  of  business. 

It  appeared  from  the  testimony  of  the  prosecuting  witness, 
Halstead,  that  he  came  to  Sacramento  from  San  Francisco  on 
Sunday,  January  3,  1915,  and  stopped  at  the  Western  Hotel 
on  his  way  to  Nevada  City,  where  he  resided  and  pursued 
the  profession  of  mining  engineer;  he  ''was  suffering  from  a 
severe  cold  and  a  congestion  of  the  breast";  Monday  morning, 
January  4th,  he  met  a  stranger  at  the  hotel,  of  whom  he  in- 
quired whether  "he  knew  if  there  was  a  iiystem  of  Turkish 
baths — a  good  system  of  Turkish  baths  in  the  city.  He  said 
yes.  He  says,  'I  know  of  something  that  is  better  than  the 
ordinary  Turkish  bath.'  He  then  spoke  of  the  Hygienic  In- 
stitute at  3271^  K  Street  or  527y2.  And  he  said,  'I  have  a 
pamphlet  in  my  pocket  describing  it,'  and  he  handed  it  to 
me  and  I  was  impressed  with  it,  and  I  says,  *I  believe  I  will 
go  there  now.'  He  says,  *It  is  very  near  here,  on  the  same 
street,'  and  I  immediately  went  over;  I  went  to  this  place, 
called  at  the  oflBce  and  Dr.  Dye  was  in.'*  This  was  in  the 
forenoon.  Halstead  described  his  condition  and  was  exam- 
ined by  defendant;  "he  took  some  instruments  and  sounded 
me,  and  he  says,  'Your  chest  is  badly  congested.'  "  Halstead 
told  him  he  was  anxious  to  get  to  his  home  in  Nevada  City 
and  wanted  to  know  if  he  could  get  away  that  night  but  was 
told  by  defendant,  "I  wouldn't  dare  let  you  out  before  to- 
morrow night;  I  can  get  you  away  to-morrow  night."  Hal- 
stead asked  what  it  would  cost  him,  and  was  told  that  the  fee 
would  be  $10,  and  if  he  would  put  it  up  he  would  give  him 
the  treatment  at  once.  Halstead  testified:  "I  had  in  my  in- 
side vest  pocket  $140  in  bills.  I  had  a  five  dollar  gold  piece 
in  my  left  outside  vest  pocket,  and  I  had  some  five  or  six 
dollars  in  silver  in  my  pants'  pocket.  One  bill  was  a  hundred 
dollar  bill.  United  States  currency  bill,  and  two  twenty  dollar 
bills.  I  pulled  out  one  twenty  dollar  bill  and  handed  it  to 
him.  He  says:  ^I  will  have  to  go  down  and  get  this  changed. 
I  will  be  right  up.'    A  few  minutes  after  be  had  gone,  Mr. 
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Purdy  came  into  the  room  and  he  says,  *You  are  Mr.  Hal- 
stead  t'  I  says,  'Yes.'  *  Well,  Mr.  Halstead,  we  are  going  to 
give  you  a  treatment  in  the  bake  oven.'  Dr.  Dye  had  spoken 
about  what  the  process  was  before.  He  says,  'Just  come  in 
this  room  and  undress,'  and  I  did  so,  and  while  undressing, 
Dr.  Dye  came  in.  I  took  off  everything,  and  either  Dr.  Dye 
or  Dr.  Purdy  took  my  clothes  and  hung  them  up—  Mr. 
Jones:  Hung  them  up  where t  A.  On  a  peg  or  a  nail  or  a 
hook  in  the  room  where  I  undressed.  Q.  They  were  both 
present  at  that  timet  A.  They  were  both  present  at  that 
time;  yes,  sir.  Q.  Now,  to  go  back  a  minute.  When  you 
took  out  your  money  and  gave  the  twenty  dollar  bill  to  Dr. 
Dye,  from  where  did  you  take  that  twenty  dollar  billt  A. 
Prom  my  inside  vest  pocket.  Q.  Did  you  take  any  other 
money  out — ^any  other  bills — at  that  time!  A.  No.  Q.  Do 
you  know  of  your  own  knowledge  whether  he  saw  the  other 
bills  in  your  pocket  at  that  timef  A.  Not  up  to  the  time 
that  I  had  taken  off  my  clothes.  I  don't  remember  whether 
he  looked  into  my  clothes  to  see  what  was  in  there.  I  told 
him  what  I  had — ^that  I  had —  Q.  (Interrupting.)  You 
told  Dr.  Dyet  A.  Yes.  Q.  What  did  you  tell  him  you  hadt 
A.  I  told  him  that  I  had  $150 — that  was  including  the  twenty 
dollars  that  he  had  taken  down  to  get  changed — and  he  says, 
'That  will  be  all  right';  he  says,  'It  is  here  in  your  clothes'; 
he  says,  'Everything  will  be  jJl  right,  Mr.  Halstead.'  Q.  Qo 
ahead.  A.  After  I  took  the  bath,  or  while  lying  in  this  bath, 
he  brought  some  kind  of  liquid — ^I  don't  know  what  it  was — 
that  I  took  through  a  glass  tube.  ...  I  took  it  through  a  glass 
tube  while  lying  on  my  back.  And  after  I  got  out  of  the 
bath, — ^I  was  feeling  very  weak, — ^he  assisted  me  into  a  back 
room  of  his  office  and  put  me  to  bed.  He  went  out  of  the 
room,  after  covering  me  up,  and  came  in  with  some  liquid 
in  a  glass,  and  I  am  not  sure  whether  it  was  a  tablet  or  a 
capsule  that  he  had,  and  he  said,  'Take  this.'  I  asked  him — 
I  remember  asking  him — ^if  that  was  an  opiate.  He  said,  'No.' 
He  says,  'It  is  a  purgative.'  He  says,  'I  want  to  bring  you 
around  just  as  quickly  as  I  can.'  Very  soon  after  that  I 
went  off  into  a  sleep  or  a  stupor.  I  don't  remember  just  when 
I  awakened;  when  I  did,  I  was  suffering  great  pain.  And 
he  brought  in  something  else  in  a  glass  and  told  me  to  take 
that.  Q.  When  you  gave  him  the  twenty  dollar  bill,  did  he 
give  you  any  change!    A.  No.    Q.  What  did  he  say  about 


Digitized  byLjOOQlC 


Dec.  1915.]  Peoplb  v.  Dyb.  173 

changing  it,  if  anything?  A.  He  never  referred  to  having 
changed  it  at  all.  Q.  Well,  did  he  leave  the  room  to  go  out 
to  change  it — anything  of  that  kind.  A.  Yes.  When  I  gave 
him  the  twenty  dollar  bill,  he  went  out  of  the  room  im- 
mediately. He  said,  'I  will  go  and  get  it  changed  and  be 
right  back.'  Q.  When  he  came  back,  was  anything  said 
about  the  change?  A.  No.  Q.  When  you  took  your  clothes 
off,  they  were  hung  up  there  in  the  closet  t  A.  Yes,  sir— not 
in  a  closet;  in  the  room  in  which  I  undressed.  Q.  Did  you 
authorize  him,  Purdy,  or  anybody  else,  to  take  the  money 
out  of  your  clothes  and  take  care  of  it,  or  anything  of  that 
kind!  A.  No,  sir.  Q.  Did  you  authorize  anybody — ^Purdy 
or  Dye,  to  take  charge  of  your  money  in  any  wayt  A.  Not 
at  all.  Q.  You  just  took  your  clothes  off  with  the  money  in 
and  left  it  there  t  A.  Yes,  sir.  Q.  Now,  what  else  occurred 
that  night T  A.  Well,  I  don't  remember  how  often  he  came 
into  the  room,  or  how  often  he  gave  me  something  from  a 
glass.  Once  or  twice  I  know,  having  rapped  or  called,  he 
came  in  and  I  asked  him  for  water — some  water ;  I  was  very 
thirsty ;  and  I  think  once  he  brought  me  in  some  water,  and  I 
know  that  the  second  or  third  time  he  gave  me  some  sort  of 
medicine  from  a  glass.  Once  it  was  a  dark  color,  and  another 
time  it  was  apparently  of  a  dear  color.  Q.  Did  he  give  you 
any  liquor T  A.  I  don't  remember  whether  he  gave  me  any 
liquor  that  night  or  not  I  think  it  was  the  next  day  that  I 
was  suffering,  and  I  asked  him  what  that  was,  whether  it 
was  brandy  or  whisky,  and  he  says,  'It  is  a  stimulant'  I 
believe,  as  I  remember,  that  he  said  that  it  was  brandy  and 
peppermint.  Whether  there  was  anything  else  in  it  or  not, 
I  don't  know.  He  said,  *I  want  you  to  take  what  I  give  you. ' 
He  says,  *I  want  to  bring  you  around  as  quickly  as  I  can.' 
Q.  Well,  how  were  you  the  next  dayt  A.  Wdl,  the  next 
night  I  was  feeling  worse  than  I  did  the  night  before.  Q. 
How  long  were  you  kept  there  t  A.  From  Monday  morning 
until  Friday,  the  following  Friday  night,  before  I  got  out. 
.  .  .  Q.  Now,  when  you  were  put  to  bed,  what  clothes  did 
you  havet  A.  My  undershirt.  Q.  Were  you  given  your 
clothes  afterward?  A.  Not  until  the  following  Wednesday  or 
Thursday.  I  had  asked  often  if  he  wouldn't  bring  my  clothes 
in.  Mr.  Smith :  Your  Honor,  do  I  understand  that  you  ruled 
that  all  this  testimony  is  admissible  to  prove  larceny  t  The 
Court:  I  just  ruled  on  one  question  that  you  objected  to. 
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Mr.  Smith :  I  object  to  this  character  of  examination.  It  is 
not  any  proof  of  larceny  in  any  way ;  it  is  irrelevant,  imma- 
terial, and  incompetent  so  far  as  the  issue  in  this  case  is  con- 
cerned. I  ask  that  it  be  stricken  out  and  that  the  prosecution 
be  instructed  not  to  proceed  further  along  this  line.  The 
Court :  The  objection  is  overruled.  Mr.  Jones :  The  acts  that 
I  expect  to  prove  will  show  larceny.  The  Court :  I  have  over- 
ruled the  objection.  Mr.  Jones:  Gh>  ahead,  Mr.  Halstead. 
State  what  you  said  to  Dr.  Dye  about  your  clothes.  A.  I 
asked  him  to  bring  my  clothes  in;  that  I  had  occasion  to  get 
up  out  of  the  bed  and  that  every  time  I  would  do  so,  I  took 
a  chill.  I  asked  him  the  first  night  if  he  wouldn't  bring 
my  clothes  into  the  room.,  I  don't  remember  whether  he  said 
he  would  or  not,  but  he  did  not  do  so ;  and  almost  every  time 
he  would  come  in,  I  would  ask  him  to  bring  in  my  clothes. 
I  think  it  was  either  a  Wednesday  or  a  Thursday  that  he  just 
brought  my  pants  in;  no  other  clothes.  I  asked  him  then 
for  the  rest  of  my  clothes,  and  he  said  that  I  couldn't  dress 
anyway,  and  he  didn't  want  me  to  go  out  in  the  condition 
that  I  was  in ;  that  I  must  not  leave  my  room.  It  was  on  a 
Friday — rather,  it  was  on  a  Thursday  that  I  began  to  get 
suspicious  that  something  was  wrong,  because  he  had  refused 
to  bring  my  clothes  in  to  me,  and  I  told  him  on  a  Friday,  I 
says,  'Doctor,  I  want  you  to  bring  my  clothes  in.  I  am  going 
to  dress;  there  is  no  use  of  my  staying  here;  I  will  die  in 
here.  I  am  going  to  get  out  of  here.'  And  he  said  something 
like  this:  'Now,  don't  get  excited;  don't  get  excited,'  he  says, 
'I  am  going  to  look  after  you;  you  are  all  right.'  I  had  pre- 
viously asked  him  if  my  money  was  all  right.  He  says,  *Yes, 
your  money  and  your  clothes — everything  is  all  right.  Don't 
feel  alarmed  about  anything.'  'Well,'  I  says,  *I  want  you  to 
bring  my  clothes  in  to  me.'  He  says,  *I  will,'  and  he  went 
out — ^he  went  out  and  came  back  in  a  few  minutes,  and  he 
says,  'Purdy  has  gone  out  and  has  the  key  of  the  room  in 
which  your  clothes  are  located.  I  will  have  to  wait  until 
he  returns.  As  soon  as  he  gets  back,  I  will  bring  your  dothes 
in  to  you.'  He  went  out,  and  probably  a  half  an  hour  or 
longer  had  elapsed  when  I  got  up.  I  was  feeling  very  bad 
and  desperate.  I  put  on  my  pants  and  I  went  out  into  the 
Jiall  and  went  toward  his  oflSce  door.  I  took  hold  of  the  knob 
of  the  door — I  believe  I  rapped  first ;  then  I  took  hold  of  the 
knob  of  the  door  and  it  opened.    It  was  perhaps  after  7 
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o'clock,  because  the  lights,  I  know,  in  the  streets  were  burn- 
ing and  the  light  was  shining  in  my  room,  and  the  second 
door  from  his  office  was  open.  That  is  where  I  had  undressed, 
and  I  went  in  there  and  I  found  my  clothes  hanging  up,  and 
my  shoes  and  stockings  were  down  on  the  floor.  Q.  The  same 
room  where  you  went  to  undress  t  A.  In  the  same  room, 
and  the  clothes  were  apparently  just  where  he  had  hung  them 
when  I  undressed.  I  put  on  my  clothes — dressed — and  was 
sitting  in  his  office  chair  when  he  came  in  shortly  afterward. 
Q.  Wait  a  minute.  You  put  on  your  clothes  and  your  vest. 
State  as  to  whether  or  no  you  examined  them  to  see  whether 
your  money  was  there.  A.  I  did.  Q.  Was  your  money 
there  f  A.  No.  Q.  Was  any  of  it  there  f  A.  Nothing  at  all. 
Q.  The  last  time  you  saw  the  currency  that  you  spoke  about, 
where  was  it!  A.  In  my  inside  vest  pocket.  Q.  Inside  vest 
pocket ;  and  the  gold  was  where!  A.  The  gold  was  in  my  outr 
side  vest  pocket  Q.  And  where  was  your  coin — silver!  A. 
In  my  pants'  pocket.  Q.  Now,  you  looked  through  all  those 
pockets,  did  you!  A.  Yes,  sir.  Q.  And  none  of  it  was 
there!  A.  None  of  it  was  there.  Q.  You  dressed  and  you 
went  in  your  room  !  A.  No ;  I  don't  remember  whether  I  went 
into  my  room.  I  sat  in  his  chair  in  the  office.  While  sitting 
there  he  came  in  and  seemed  very  much  surprised  to  see  me 
there.  Q.  What  was  said!  A.  *Well,'  he  says,  'here  you 
are.'  I  says,  *Yes,  and  I  have  found  my  clothes;  they  were 
not  locked  up.  They  were  right  where  they  were  left  when 
I  was  taken  out  of  the  room.'  I  says,  'Doctor,  where  is  my 
money!'  and  he  never  answered.  I  asked  him  two  or  three 
times ;  he  stood  there.  I  says,  *  Where  is  my  money  ! '  *  Now, ' 
he  says,  'never  mind  anything  about  that' ;  he  says,  'Don't  get 
excited.'  He  had  often  used  that  expression,  'Don't  get  ex- 
cited.' He  says,  'Now  that  you  have  got  your  clothes  on, 
perhaps  it  is  better  for  you  to  come  out  and  get  some  fresh 
air.'  'Well,'  I  says,  'I  want  my  money.'  'Well,'  he  says, 
'you  will  have  your  money.'  He  says,  'Don't  feel  alarmed; 
you  will  have  your  money.  Come  outside  and  get  some  fresh 
air,  and  perhaps  you  wiU  be  able  to  eat  something.'  I  went 
out  with  him  and  we  crossed  over  to  the  Thomas  Cafe,  and 
sat  down,  and  he  says,  'Now,  order  anything  that  you  want.' 
.  .  .  Q.  Well,  where  did  you  sleep  that  night!  A.  Back  in 
his  place;  not  in  the  room  that  we  slept  in  the  night  before  or 
at  the  time  that  I  went  there.    Q.  When  you  came  out  of  the 
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Thomas  Cafe — ^7ou  said  you  had  nothing  in  there  but  a  glass 
of  beer!  A.  That  was  all.  Q.  Now,  when  you  came  out  of 
there,  did  he  give  you  any  money  f  A.  Yes,  sir.  Q.  How 
much  t  A.  I  think  it  was  three  dollars.  Q.  He  gave  you  three 
dollars}  A.  Yes.  Q.  How  came  he  to  give  you  that!  A.  I 
asked  him  for  the  money  and  he  says,  'I  haven't  much  money 
with  me  now.'  He  says,  *I  will  get  your  money.'  'Well,' 
I  says,  'I  haven't  any  money  at  all;  I  have  got  nothing,'  and 
he  pulled  out  some  money  in  his  hand  and  handed  me  three 
dollars  and  he  says,  'That  will  do  you  now,'  and  he  says,  'I 
will  have  all  your  money  back  to  you.'  Q.  Well,  you  slept 
in  his  room  that  night,  did  you!  A.  Yes — ^not  in  the  same 
room  that  I  had  been  sleeping  in.  .  .  .  Q.  What  conversation, 
if  any,  did  you  have  with  him  the  next  day  in  regard  to  your 
money!  A.  It  was  during  the  next  day  that  he  admitted 
that  he  had  taken  my  money.  Q.  Well,  don't  say  'he  ad- 
mitted.' Tell  just  what  the  language  was  and  how  he  cama 
to  say  it,  and  the  conversation  that  was  had  between  you. 
A.  Well,  those  were  the  words  that  he  used.  He  says,  'I  must 
admit  that  I  have  taken  your  money.'  Those  were  the  words 
he  used.  Q.  What  did  he  say  he  had  done  with  it!  A.  He 
didn't  say  what  he  had  done  with  it.  Q.  What  explanation 
did  he  give,  if  any,  for  not  giving  it  to  you!  A.  Well,  I 
don't  remember  that  he  gave  any  reason  for  it  at  all.  He  said 
that  he  would  get  it  and  return  it  to  me." 

It  appeared  that  Halstead  remained  there  until  the  follow- 
ing Monday,  when  both  defendant  and  Purdy  were  arrested 
and  Halstead  left  the  place;  that  defendant  admitted  that  he 
had  taken  his  money  and  used  it;  that,  a  week  or  two  later 
and  while  he  was  under  arrest,  defendant  paid  back  one  hun- 
dred dollars  to  Halstead.  On  cross-examination  Halstead 
testified  that  after  giving  defendant  a  twenty  dollar  bill  the 
latter  said  he  would  get  it  changed  and  left  Halstead  for 
that  avowed  purpose,  and  while  defendant  was  away  Purdy 
took  him  into  a  room  adjoining  the  "bake  oven"  and  told  him 
to  disrobe,  and  that  while  doing  so,  or  as  he  was  about  to  do 
so,  defendant  returned  and  both  defendant  and  Purday  as- 
sisted him  in  disrobing.  "Q.  While  you  were  disrobing  you 
said  you  had  valuables  in  your  clothes!  A.  Either  when  I 
was  disrobing  or  after  I  had  disrobed  and  he  had  taken  that, 
I  told  him  and  he  said  that  would  be  all  right,  'everything 
will  be  secure  and  safe.'    Q.  Was  it  not  while  you  were  taking 
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off  jour  clothes  and  handed  your  vest  to  Dr.  Dyef  A.  I 
don't  remember  at  just  what  time  during  my  undressing  that 
I  said  that,  or  if  it  was  after  I  had  undressed.  It  was  before 
I  went  into  the  bath.  .  .  I  was  impressed  that  the  place  was 
reputable  and  genuine  and  Dr.  Dye  impressed  me  very  much, 
and  I  hadn't  the  least  doubt  in  the  world  but  that  everything 
was  all  right  and  safe  and  no  question  occurred  to  me  at  all. 
Q.  The  question  of  a  breach  of  trust  had  never  occurred  to 
youT  A.  No.  Q.  You  went  there  and,  you  might  say, 
trusted  your  life  and  what  you  had  to  Dr.  Dyet  A.  Yes, 
sir.  Q.  And  you  trusted  what  you  had  to  himT  A.  Yes. 
Q.  You  did  not  see  him  put  your  clothes  in  a  locker  of  any 
kind,  did  you,  or  trunk  or  anything!  A.  No.  Q.  They 
were  just  hung  on  a  nail!  A.  Hung  on  a  nail  or  hook,  yes. 
I  think  in  the  corner  between  the  doors  of  the  two  rooms. 
Q.  Your  vest  with  the  valuables  was  hung  with  the  other 
clothes!  A.  I  believe  they  were  at  the  time  all  hung  to- 
gether.'^  He  testified  that  he  expected  to  be  in  the  room 
there  until  the  next  day  and  that  no  room  was  designated 
for  him  to  occupy  after  leaving  the  bath.  **Q.  After  you 
had  taken  your  bath,  you  did  not  expect  to  return  to  this 
room!  A.  Well,  I  hadn't  thought  anything  about  it  at  all 
where  I  would  be  placed. '^  He  testified  that  defendant  did 
not  give  him  the  change  but  kept  the  twenty  dollar  bill.  ''Q. 
Did  you  not  say  you  had  trusted  everything  to  his  hands! 
A.  I  may  have.  I  naturally  would  do  so,  because  I  think  I 
remember  his  asking  me  if  I  had  any  doubts  about  anything 
being  not  right.  I  told  him  I  had  no  reason  for  any  doubt 
at  all.  Q.  You  trusted  everything  to  him!  A.  I  had  con- 
fidence in  the  place  and  in  him,  or  I  would  not  submit  to  the 
treatment  or  trust  him  with  what  I  had.  Q.  And  you  did 
trust  your  clothing  and  your  money  and  your  person  to  Dr. 
Dye!  A.  Yes."  He  testified  that,  *'with  the  exception  of 
his  pants,''  he  did  not  see  his  clothes  from  Monday  until 
Friday.  "  Q.  You  turned  your  clothing  and  your  money  over 
to  the  care  and  custody  of  the  defendant!  A.  Why,  cer- 
tainly. Q.  And  trusted  implicitly  in  him!  A.  That  my 
money  would  be  there  when  I  would  come  out,  of  course.  Q. 
You  gave  him  possession  of  your  money  and  your  clothing! 
A.  I  gave  him  possession  of  my  clothing  with  money  in  it, 
and  told  him  that  my  money  was  in  my  clothing,  and  he  said 
it  would  be  all  right;  it  would  be  there  when  I  came  out. 

19  OaL  Appw— 11 
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Q.  And  you  expected  him  to  look  after  your  money  and  your 
clothing,  did  you  not,  Mr.  Halsteadt  A.  Why,  certainly. 
Q.  And  keep  it  safely  for  yout  A.  Why,  I  expected  just 
the  same  as  any  clothes.    I  couldn't  think  of  anything  else." 

On  re-examination  in  chief  he  testified:  "Q.  Now,  you  took 
your  vest  off  and  you  simply  handed  your  vest  to  one  of  these 
gentlemen  to  hang  up,  or  hung  it  up  yourself  t  A.  I  didn't 
hang  it  up  myself.  Q.  You  handed  it  to  one  of  themf  A. 
Yes,  sir.  Q.  You  left  it  there  as  you  would  if  you  had  taken 
off  your  clothes  and  was  going  to  take  a  bath!  A.  Yes,  sir. 
Q.  There  was  nothing  said  at  that  time  about  them  taking 
care  of  your  money  as  distinct  from  your  clothes!  A.  No, 
no.  Q.  You  simply  left  your  clothes  there  as  you  would  any- 
where when  you  disrobed!  A.  Yes,  sir.  Q.  You  are  sure 
you  did  not  take  out  the  money  and  hand  it  to  him  and  put 
it  specially  in  his  charge  or  anything  of  that  kind  T  A.  No, 
I  did  not.  Q.  You  went  and  took  your  bath!  A.  Yes,  sir. 
Q.  You  frequently  asked  him  for  your  clothes!  A.  Yes.  Q. 
And  he  put  you  off!    A.  Yes.*' 

The  district  attorney  dismissed  the  information  as  to  Purdy 
and  called  him  as  a  witness.  He  testified  that  he  assisted 
Dye  in  disrobing  Halstead  and  in  giving  him  the  bath.  He 
testified  that  he  hung  up  part  of  Halstead 's  clothes  and  Dye 
^'hung  the  rest  of  them,''  and  that  he,  Purdy,  put  the  patient 
in  the  bake  oven.  ^'Q.  Was  anything  said  at  the  time  in 
regard  to  any  money!  A.  Not  to  my  knowledge";  that  the 
first  he  heard  of  any  money  was  the  following  Friday,  when 
he  met  Dye  in  the  office.  ^'I  asked  him  if  he  had  this  man's 
money  and  if  he  had  it,  he  better  pay  it  back,  that  he  would 
only  get  us  in  trouble.  •  •  •  Q.  What  did  he  say!  A.  He  said 
that  he  had  that  all  fixed  up.  He  said  everything  was  all 
right."  He  further  testified  that  he  saw  Dye  have  a  hundred 
dollar  bill  on  Tuesday  and  asked  him  where  he  got  it  and 
that  Dye  pointed  in  the  direction  of  the  treatment  room. 

Gertrude  Walker,  who  kept  the  rooming-house  where  de- 
fendant had  his  institute,  testified  that  defendant  showed  her 
a  hundred  dollar  bill  on  Tuesday  or  Wednesday  following  the 
day  Halstead  came  to  the  place.  It  is  not  necessary  to  state 
the  evidence  further  as  to  defendant's  having  Halstead 's 
money.  He  admitted  it  to  attorney  Crowley,  who  was  Hal- 
stead's  attorney,  but  claimed  that  Halstead  loaned  it  to  him» 
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which  the  latter  testified  was  untrue.  The  question  urged  is 
that  the  evidence  failed  to  establish  larceny. 

The  court  correctly  instructed  the  jury  as  follows:  ** Em- 
bezzlement is  when  the  possession  of  the  property  has  been 
acquired  lawfully  and  bona  fide  and  afterward  fraudulently 
appropriated.  The  gist  of  the  offense  of  embezzlement  is 
the  breach  of  trust  reposed  in  the  agent,  employee,  or  bailee, 
by  his  principal,  employer  or  bailor,  the  crime  may  be  in  gen- 
eral terms  defined  to  be  the  fraudulent  conversion  of  another's 
personal  property  by  one  to  whom  it  has  been  intrusted. 
When  a  bailee  of  property  obtains  possession  of  it  from  the 
owner  with  the  intention  of  stealing  it,  and  carries  out  that 
intent,  he  is  guilty  of  larceny;  but  where  the  intent  to  steal 
did  not  exist  at  the  time  of  taking  possession  of  the  property 
by  the  bailee,  but  was  conceived  afterward,  it  is  embezzle- 
ment/* 

^^  In  the  case  of  grand  larceny,  the  taking  must  be  with  a 
felonious  intent,  as  heretofore  stated,  but  in  embezzlement, 
the  original  taking  is  lawful,  and  the  crime  consists  in  the 
fraudulent  appropriation  of  property  by  a  person  to  whom  it 
has  been  intrusted/' 

We  are  of  the  opinion  that  at  the  time  Halstead  disrobed 
for  his  bath  and  his  clothing  was  ^^hung  up  on  pegs  or  hooks" 
in  the  dressing-room  adjoining  the  so-called  bake  oven  the 
possession  was  not  taken  by  defendant,  nor  in  the  sense  of 
being  intrusted  to  him  by  Halstead  did  he  become  a  bailee. 
In  fact,  the  clothing  seems  not  to  have  been  removed  except 
that  the  trousers  were  late  in  the  week  brought  to  Halstead, 
and  he  found  his  coat  and  vest  where  they  had  been  placed 
when  he  entered  the  room  to  take  his  bath.  Defendant  was 
told  at  the  time  Halstead  was  undressing  that  his  money  was 
in  his  clothing,  and  defendant's  subsequent  conduct  justified 
the  jury  in  inferring  that  he  formed  the  intent  to  take  that 
money  and  appropriate  it  to  his  own  use — ^in  short,  to  steal 
it — ^when  he  was  helping  to  undress  Halstead.  But  if  this 
intent  was  formed  the  next  day  (and  there  was  evidence  that 
he  had  the  money  on  Tuesday),  the  felonious  taking  would 
constitute  larceny,  for  the  reason  that  Halstead 's  property 
had  not  been  placed  in  his  custody  and  keeping.  Halstead 
testified  that  he  did  not  authorize  Purdy  or  Dye  to  take  charge 
of  his  money ;  that  ''he  just  took  off  his  clothes  with  the  money 
in  and  left  it  there."    He  was  not  told  how  long  he  would 
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have  to  remain  in  the  bath  or  when  he  was  to  be  taken  from 
there.  (People  v.  Montaridl,  120  Cal,  691,  [53  Pac.  355].) 
He  testified  that  he  had  no  reason  to  distrust  defendant  and 
that  he  trusted  everything  to  him.  Naturally  he  so  felt  or, 
as  he  testified,  he  "would  not  have  been  there."  We  do  not 
think  that  these  expressions  of  confidence  in  defendant  must 
necessarily  be  construed  as  having  clothed  defendant  with 
the  authority  of  a  bailee,  in  the  sense  that  he  could  not  be 
held  guilty  of  larceny  for  having  feloniously  taken  and  appro- 
priated his  patient's  money. 

It  is  urged  that  the  court  erred  in  admitting  the  statement 
of  the  defendant  taken  in  the  district  attorney's  office  by  the 
chief  deputy,  Mr.  Jones,  and  his  stenographer.  On  January 
11th,  one  week  after  Halstead  went  to  these  baths,  defendant 
was  arrested  and  taken  first  to  his  own  office  and  then  to  the 
office  of  the  chief  of  police,  and  thence  to  the  district  attor- 
ney *s  office.  When  arrested  he  was  told  that  ''it  is  relative 
to  a  fellow  from  Nevada.  Probably  you  know  about  if 
This  occurred  on  the  street  where  he  was  arrested.  Nothing 
further  was  said  until  he  was  taken  to  his  office.  ''When  he 
got  up  to  the  office  he  stated,  'I  haven't  any  of  this  man's 
money.  What  are  they  trying  to  rib  up  on  me  nowt  Some 
more  ribbing T'  He  says,  'AH  I  had  of  this  man's  money  was 
twenty  dollars.'  He  says,  'I  don't  know  anything  about  his 
money.'  It  was  along  those  lines.  Q.  He  said  that  volun- 
tarily before  you  had  said  anything  to  him!  A.  Yes,  sir. 
Q.  You  did  not  tell  him  before  that  that  any  statement  that 
he  made  would  be  used  against  him!  A.  He  was  pacing  up 
and  down  in  the  room  and  he  seemed  to  be  excited  and  very 
nervous,  and  he  was  talking  at  random,  there  in  the  room 
before  us.  Q.  Well,  you  did  not  tell  him  or  you  did  not  ad- 
vise him  of  any  rights,  did  you,  before  that — ^before  making 
that  statement!  A.  I  hadn't  asked  him  anything  relative 
to  it.  Q.  Just  volunteered  this  statement!  A.  Yes."  De- 
fendant moved  that  this  testimony  be  stricken  out,  because  he 
was  not  advised  of  his  rights.  The  motion  was  denied.  De- 
fendant was  then  taken  to  the  district  attorney's  office,  where 
he  made  a  statement  which  was  taken  down  by  the  court  stenog- 
rapher and  was  offered  and  admitted  in  evidence.  Defendant 
objected  that  "he  was  not  advised  of  his  rights  prior  to  the 
making  of  the  statement,"  or  "that  it  would  be  used  against 
him  on  the  trial,  he  was  not  properly  informed. ' '    The  prelimi- 
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nary  questiona  were  as  follows:  "By  Mr.  Jones:  Dr.  Dye,  this 
is  the  district  attorney's  office.  A.  Yes,  sir.  Q.  This  is  Mr. 
Carragher,  the  deputy  district  attorney.  A.  Yes,  sir.  Q.  And 
my  name  is  Jones;  I  am  chief  deputy  district  attorney. 
A.  Yes,  sir.  Q.  This  is  Mr.  Warren  Doan,  the  shorthand  re- 
porter, and  you  know  the  officer.  A.  Yes,  sir;  I  have  had  a 
sad  experience  with  the  officer.  Q.  We  brought  you  here  to 
have  a  talk  with  you.  A.  Yes,  sir.  Q.  I  do  not  want  you  to 
feel  that  you  are  under  any  restraint  or  that  there  are  any 
threats  made  against  you  or  any  promises  made  to  you. 
A.  Yes,  sir.  Q.  There  is  a  serious  charge  made  against  you, 
and  we  want  to  hear  your  statement  if  you  have  any  to  make. 
A.  Well,  what  was  the  charge?  Q.  The  charge  is  that  you 
took  a  hundred  and  fifty  dollars  or  thereabouts  from  a  man 
by  the  name  of  Halstead."  Then  follows  the  statement.  De- 
fendant stated  the  history  of  Halstead's  coming  to  his  place 
of  business,  his  experiences  while  there,  and  his  departure 
from  the  place.  It  is  not  necessary  to  set  out  this  statement. 
In  the  main  it  disputes  Halstead's  story;  is  a  justification  for 
what  was  done  in  treating  him ;  denies  that  Halstead  had  the 
money  he  claims  he  had,  and  states  that  all  the  money  he, 
defendant,  got  was  the  twenty  dollar  bill  and  a  one  dollar 
bill.  The  statement  was  in  no  sense  a  confession  of  guilt  but 
was  in  fact  an  assertion  of  innocence. 

Section  1324,  Penal  Code,  has  no  application.  (People  v. 
Panagaii,  25  Cal.  App.  158,  [143  Pac.  70].}  So  far  as  the 
record  shows,  defendant  made  no  objection  to  giving  his  con- 
nection with  the  transaction.  There  was,  in  our  opinion,  no 
violation  of  his  constitutional  rights  in  reading  the  statement 
to  the  jury.  In  People  v.  O'Bryan,  165  CaL  55,  [130  Pac 
1042],  relied  upon  by  defendant,  0 'Bryan  was  arrested  on 
suspicion  and  was  held  in  custody  in  the  county  jail.  ''He 
was  taken  before  the  grand  jury  which  was  investigating  the 
offense,  and  sworn  to  testify.  He  was  not  informed  of  his 
constitutional  right  to  decline  to  be  a  witness  against  him- 
self, nor  was  he  warned  that  his  statements  might  be  used 
against  him."  In  that  case  the  court  said:  ''The  constitu- 
tion protects  a  person  from  being  compelled  to  be  a  witness 
against  himself.  If,  at  the  time  he  appears  no  accusation, 
formal  or  informal,  has  been  made  against  him,  he  does  not, 
in  testifying,  become  a  witness  against  himself.  Or  if,  even 
though  charged  with  crime,  he  voluntarily  gives  evidence 
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against  himself,  his  rights  are  not  infringed  by  the  use  of 
such  evidence  thereafter.  These  distinctions  are  well  illus- 
trated by  a  series  of  New  York  cases''  (citing  the  cases).  In 
the  case  here  defendant  did  not  testify;  he  made  certain  ex- 
trajudicial statements  and,  under  the  circumstances  disclosed, 
we  think  they  were  Toluntarily  made.  But  if  there  was  error 
in  admitting  the  statement,  we  are  satisfied  from  an  exami- 
nation of  the  entire  record  that  the  result  was  just  and  would 
have  been  reached  if  the  error  had  not  been  committed. 
(Const.,  art.  VI,  sec.  4%;  People  v.  O'Bryan,  165  CaL  55, 
[130  Pac.  1042].) 

Error  is  assigned  because  of  alleged  misconduct  of  the 
deputy  district  attorney.  In  addressing  the  jury  he  said: 
"Gentlemen  of  the  jury,  let  me  call  your  attention  to  one 
thing;  the  punishment  for  embezzlement  is  exactly  the  same 
as  the  punishment  for  grand  larceny.  Mr.  Smith :  We  object 
to  that  statement,  if  your  Honor  please,  and  ask  that  the  jury 
be  instructed  not  to  consider  it.  The  Court:  Yes,  the  jury 
cannot  comsider  that.  Gentlemen  of  the  jury,  you  will  not 
consider  that  statement  of  the  district  attorney.*'  The  dis- 
trict attorney  overstepped  the  boundary  of  his  privilege  in 
addressing  the  jury,  for  the  question  of  punishment  was  of 
no  concern  to  them,  and,  as  the  principal  defense  was  that 
there  was  a  fatal  variance  between  the  proofs  and  the  charge, 
the  statement,  unchallenged,  might  have  had  some  influence 
to  defendant's  prejudice.  We  must  assume,  however,  that 
the  jury  obeyed  the  direction  of  the  court  and  did  not  consider 
the  statement. 

The  judgment  and  order  are  affirmed. 

HART,  J.,  Concurring. — ^I  concur  in  the  judgment  and  in 
all  that  is  said  by  the  presiding  justice  concerning  the  effect 
of  the  evidence  and  the  justification  of  the  verdict  of  convic- 
tion under  the  proofs.  But  I  do  not  think  it  is  necessary  to 
invoke  article  VI,  section  4%,  of  the  constitution,  to  uphold 
the  court's  ruling  in  admitting  in  evidence  the  extrajudicial 
statement  of  the  defendant  when  in  the  office  of  the  district 
attorney.  The  application  of  said  section  of  the  constitution 
in  a  case  presupposes  either  error  in  the  ruling  as  to  which 
it  is  invoked  or  a  doubt  in  the  mind  of  the  reviewing  court 
as  to  th^  correctness  of  the  ruling. 
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In  the  first  place,  the  statement  of  the  defendant  in  the 
district  attorney's  office  is  not  a  confession.  On  the  contrary, 
it  involved  an  explicit  and  direct  denial  of  guilt  of  the  crime 
charged  or  of  any  crime  in  connection  with  the  defendant's 
transaction  with  the  prosecuting  witness.  It  was,  therefore, 
unnecessary  to  show,  preliminarily  to  the  admission  of  the 
statement,  that  it  was  voluntarily  made  or  not  made  under 
the  inducement  of  hope  or  fear.  (Oreenleaf  on  Evidence, 
sec.  213.) 

In  the  second  place,  I  am  clearly  of  the  opinion  that,  had 
the  defendant  confessed  that  he  committed  the  crime  of  lar- 
ceny against  the  prosecuting  witness  under  the  circumstances 
characterizing  the  making  of  the  statement  which  was  allowed 
to  go  to  the  jury  over  his  objection,  we  would  be  required  to 
hold  that  it  was  voluntarily  made.  Before  being  questioned 
as  to  his  connection  with  the  alleged  crime,  the  defendant 
was  informed  by  the  deputy  district  attorney  that  he  was 
then  in  the  presence  of  the  officers  of  the  law,  including  an 
officer  who  would  probably  have  something  to  do  with  the 
presentation  of  the  case  against  him  at  the  trial.  He  was 
further  sufficiently  given  to  understand  that  he  was  not  com- 
pelled to  make  a  statement  or  ''under  any  restraint  or  that 
there  are  any  threats  made  against  you  or  any  promises  made 
to  you.**  This  warning,  I  think,  was  sufficient  to  apprise  the 
defendant  of  his  right  not  to  make  a  statement  if  he  so  elected, 
and  that  he  would  be  shown  no  favor  if  he  did  make  one. 
Of  course,  a  confession,  to  be  admissible  as  proof  of  guilt, 
must  not  have  been  **  extracted  by  any  sort  of  threats  or  vio- 
lence, nor  obtained  by  any  direct  or  implied  promises,  how- 
ever slight,  nor  by  the  exercise  of  any  improper  influence.'* 
(3  Russell  on  Crimes,  6th  ed.,  478.)  But,  as  our  supreme 
court  declared,  in  the  case  of  the  People  v.  Siemsen,  153  Cal. 
387,  394,  [95  Pac.  863],  ''whether  a  confession  is  free  and 
voluntary  is  a  preliminary  question  addressed  to  the  trial 
court  and  to  be  determined  by  it,  and  a  considerable  measure 
of  discretion  must  be  allowed  that  court  in  determining  it.*' 
(See,  also,  People  v.  Maier,  135  Cal.  69,  [67  Pac.  12] ;  Hopi 
V.  Utah,  110  U.  S.  574,  [28  L.  Ed.  262,  4  Sup.  Ct.  Rep.  202] ; 
People  V.  Bums,  27  Cal.  App.  227,  [149  Pac.  605].)  Obvi- 
ously, there  must  be  some  showing  that  the  confession  was 
freely  and  voluntarily  made  and  without  any  previous  induce- 
ment or  offer  of  leniency  in  punishment^  or  by  reason  of  any 
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intimidation  or  threat.  {People  ▼.  Miller,  135  Cal.  69,  [67 
Pac.  12].)  And  that  there  was  such  a  showing  in  this  case, 
I  am,  as  before  suggested,  thoroughly  persuaded. 

As  I  understand  the  object  of  section  4%  of  article  YI  of 
the  constitution,  it  is  to  be  applied  only  where  manifest  error 
has  been  committed,  and  a  review  of  the  whole  record,  includ- 
ing the  evidence,  does  not  justify  the  conclusion  that  a  mis- 
carriage of  justice  will  be  the  inevitable  result  of  such  error, 
if  the  judgment  should  be  affirmed. 

Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  February  10, 1916. 


[Clr.  No.  1584.    Tint  Appellate  Distriet— December  15,  1915.] 

WILEY  B.  ALLEN  COMPANY  (a  Corporation),  Ee- 
spondent,  v.  B.  L.  EDWABDS,  Appellant. 

Gift— PuBCHASx  ot  Piano  tob  Cbju}, — When  a  etepdanghter,  living 
with  her  mother  and  stepfather  in  everj  reepeet  at  a  daughter, 
entered  into  a  written  contract  for  the  purchase  of  a  piano  and 
gave  in  part  payment  of  the  purchase  price  an  old  piano,  bought  bj 
the  mother  many  yean  before,  but  paid  for  by  the  stepfather, 
which  latter  piano  was  purchased  to  be  used  by  the  daughter,  and 
the  balance  of  the  purchase  price  of  the  new  piano,  which  was 
payable  in  installments,  was  paid  either  by  the  daughter,  her  mother, 
or  the  stepfather,  from  mon^s  earned  by  the  latter,  the  piano  being 
purchased  for  the  ezdusiYe  use  of  the  daughter  and  being  con- 
stantly referred  to  by  the  memben  of  the  family  as  her  piano, 
and  being  delivered  to  her  penonaUy  at  the  residence  of  her  mother 
and  stepfather,  aU  that  was  done  with  refennce  to  the  purchase 
of  the  fint  piano  and  its  exchange  and  the  purchase  of  the  second 
one  being  with  the  knowledge  and  consent  of  the  stepfather,  under 
the  circumstances  the  stepfather  intended  to  make  a  gift  of  the 
new  piano  to  the  stepdaughter,  and  the  delivery,  although  not 
formal,  was  sufficient  to  constitute  a  valid  gift 

Id.— DcLiVBBY— What  Constitdtss.— While  in  the  case  of  one's  child 
the  necessity  of  a  delivery  it  not  dispensed  with  in  order  to  con- 
stitute  a  gift,  the  formal  ceremony  of  a  doUveiy  it  not  absolutely 
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necessary,  but  it  is  sufficient  if  it  appears  that  tlie  donor  intended 
an  actual  gift  at  the  time,  and  evidenced  his  intention  bj  some  act 
which  maj  be  taxrlj  construed  into  a  deliveiy. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Marcel  E.  Cerf,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  Ralph  Wilson,  for  Appellant 

Fred  J.  Gtohle,  for  Besfpondent 

EEBBIGAN,  J. — ^This  is  an  action  in  claim  and  delivery 
for  the  possession  of  a  Mason  &  Hamlin  piano  or  its  value, 
conceded  to  he  one  thousand  two  hundred  dollars.  The  ap- 
peal is  taken  by  the  defendant  from  the  judgment,  and  is 
before  this  court  upon  a  statement  of  the  case. 

From  the  evidence  it  appears  that  at  a  time  perhaps  as 
far  back  as  twenty  years  ago  the  defendant  married  the 
mother  of  Eloise  Edwards,  a  widow,  and  in  the  year  1894, 
when  Eloise  was  about  five  years  old,  Mrs.  Edwards  bought 
in  her  name  a  Enabe  piano,  which  was  paid  for  by  the  de- 
fendant. The  piano  was  purchased  to  be  used  by  Eloise  who, 
even  at  that  early  age,  had  shown  considerable  musical  talent, 
and  who  later  and  at  the  time  this  case  was  tried  was  gen- 
erally recognized  as  a  talented  musician.  In  the  year  1911 
Eloise  and  her  mother  entered  into  negotiations  with  the 
plaintiff  for  the  purchase  of  a  new  piano,  which  negotiations 
culminated  in  a  written  contract  between  Eloise  and  the  plain- 
tiff, whereby  the  former  agreed  to  purchase  the  piano  in  dis- 
pute in  this  action.  The  old  piano  was  to  be  taken  in  part 
payment  of  the  new  one,  the  sum  of  $450  being  credited  there- 
for upon  the  price  of  the  latter,  and  the  balance  of  the 
purchase  price  was  to  be  paid  in  monthly  installments.  In 
January,  1912,  Mrs.  Edwards  died,  and  the  following  year  de- 
fendant and  Eloise  quarreled  and  became  estranged.  Prior  to 
that  time  and  since  she  was  a  little  child  Miss  Edwards  had 
lived  with  the  defendant  as  his  own  daughter,  being  entirely 
dependent  upon  him  for  her  support,  and  occupying  as  to  him 
in  every  respect  the  position  of  daughter.  AU  the  monthly 
payments  on  account  of  the  new  piano  were  made  either  by 
Eloise  or  her  mother  or  by  the  defendant,  but  in  every  in- 
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stance  with  money  earned  by  the  defendant.  There  is  still 
due  on  account  of  the  purchase  price  thereof  a  small  amount. 
No  default  in  payment,  however,  has  been  made  and  none  is 
claimed.  Prior  to  the  commencement  of  the  action  Eloise  as- 
signed her  interest  in  the  piano  to  the  plaintiff,  and  plaintiff's 
right  to  recover  herein  is  based  entirely  upon  Miss  Edwards' 
right  to  the  possession  of  the  instrument  as  its  owner.  While 
too  much  stress  must  not  be  attached  to  the  fact  that  this 
piano  was  purchased  for  the  exclusive  use  of  Miss  Edwards, 
and  was  constantly  referred  to  by  the  members  of  the  family 
as  her  piano,  it  is  of  considerable  significance,  when  correlated 
with  the  other  facts  in  the  case,  that  the  contract  for  the  pur- 
chase of  the  instrument  was  made  in  her  name,  and  that  it 
was  delivered  to  her  personally  at  the  residence  of  her  mother 
and  stepfather.  All  that  was  done  with  reference  to  the  pur- 
chase of  the  first  piano  and  with  reference  to  its  exchange  and 
the  purchase  of  the  second  one,  was  with  the  knowledge  and 
acquiescence  of  the  defendant. 

We  think  from  the  evidence  in  the  case  that  it  is  clear  that 
the  defendant  intended  to  make  a  gift  of  the  new  piano  to 
his  stepdaughter;  and  we  think,  too,  that  while  there  was 
never  any  formal  delivery  to  her  of  the  piano,  there  was 
nevertheless,  under  the  circumstances  of  the  case,  a  sufficient 
actual  delivery  thereof  to  constitute  a  valid  and  subsisting 
gift.  (14  Am.  &  Eng.  Ency.  of  Law,  1020, 1033.)  The  piano 
being  bulky  forbade  manual  delivery,  and  the  only  possession 
its  nature  admitted  of,  so  far  as  defendant's  stepdaughter 
was  concerned,  consisted  in  its  exclusive  use  in  her  home  under 
a  claim  of  ownership.  {Ross  ▼.  Draper,  55  Vt.  404,  [45  Am. 
Rep.  624].)  Miss  Edwards  was  regarded  in  every  respect 
by  the  defendant  as  his  child;  and  while  in  the  case  of  one's 
child  the  necessity  of  a  delivery  is  not  dispensed  with  in  order 
to  constitute  a  gift,  the  formal  ceremony  of  a  delivery  is  not 
absolutely  necessary,  but  it  is  sufficient  if  it  appears  that  the 
donor  intended  an  actual  gift  at  the  time,  and  evidenced  his 
intention  by  some  act  which  may  be  fairly  construed  into  a 
delivery.  (29  Cyc.  1659;  Colby  v.  Portman,  115  Mich.  95, 
[72  N.  W.  1098] ;  Bennett  v.  Cook,  28  S.  0. 353,  [6  S.  B.  28].) 

The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Bichards,  J.,  concurred. 
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[CiY.  No.  1433.    Third  Appellate  Diatriet.— Deeember  1«,  1916.> 

J.  B.  ELSEA,  AppeUant,  ▼.  JOSEPH  FASSLEB,  Be- 
spondent. 

OoNTBACT  — Option  to  Sell  Bxal  Pbopektt  —  Sals  bt  Owner  Ajtbb 
Expiration  —  Begovxbt  or  Commissions.  —  Under  an  option  to  sell 
real  estate  which  expressly  Hmits  the  life  thereof  to  a  period  of 
ninety  days  from  its  date,  a  provision  therein  that  in  the  event 
that  the  owner  should  sell  the  property  to  anyone  to  whom  the  prop- 
erty had  been  recommended  by  the  brokers  within  ninety  days  after 
the  expiration  of  the  option,  he  would  pay  them  a  commission  of  five 
per  cent  on  the  gross  amount  for  which  he  might  so  sell  the  prop- 
erty, contemplates  that  such  commission  should  be  payable  only  in 
the  event  that  a  sale  was  thus  made  to  a  party  to  whom  the  brokers 
had  recommended  the  property  while  the  option  agreement  was  still 
in  force;  and  where  a  sale  is  thus  made  to  a  party  recommended  by 
them  after  the  expiration  of  the  ninety  day  period,  they  are  not 
entitled  to  the  commission. 

APPEAL  from  a  judgment  of  tlie  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL    J.  M.  Seawell,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court 

Albert  H.  Elliot,  Ouy  C.  Calden,  and  Clarence  E.  Todd,  for 
Appellant. 

John  T.  Carey,  for  Bespondent* 

HABT,  J. — ^This  is  an  action  to  recover  the  sum  of  three 
thousand  one  hundred  dollars  alleged  to  be  due  the  plaintiff 
as  for  a  broker's  commission  on  the  exchange  of  real  estate. 

Judgment  passed  in  favor  of  the  defendant  and  the  plain- 
tiff prosecutes  this  appeal  therefrom  and  from  the  order  deny- 
ing his  motion  for  a  new  trial. 

The  basis  of  this  action  is  the  following  '^option  to  sell'' 
the  property  therein  described : 

"OPTION  TO  SELL. 
"San  Francisco,  Cal.,  Jan.  5th,  1910. 

"For  and  in  consideration  of  the  sum  of  one  dollar,  the 
receipt  of  which  is  hereby  acknowledged,  I  hereby  give  to 
Chandler  &  Bourn,  of  this  city,  the  exclusive  right  to  sell  for 
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me  at  the  net  price  of  one  hundred  and  eighteen  and  75/100 
dollars  ($118.75)  the  following  described  property,  to-wit: 
[Describing  it] 

**This  option  to  remain  in  full  force  for  a  period  of  ninety 
(90)  days  from  date  hereof.  I  agree  to  grant  all  necessary 
time  in  which  to  examine  the  title  to  said  property,  and  to 
give  a  good  and  sufficient  deed  free  and  clear  of  all  encum- 
brance. I  authorize  said  agents,  or  their  assigns,  to  accept 
for  me  and  in  my  name,  a  deposit  on  account  of  the  sale  of 
said  property,  and  in  the  event  of  the  title  proving  defective, 
I  agree  that  they  are  to  return  the  said  deposit,  providing  that 
the  said  defects  cannot  be  cleared  within  sixty  days  after 
notice  thereof  to  me  in  writing.  If  I  sell  to  anyone  within 
ninety  days  after  the  expiration  of  this  option  to  whom  said 
property  has  been  recommended  by  said  agents  or  their  as- 
signs, I  agree  to  pay  them  a  commission  of  five  (5)  per  cent 
of  the  amount  of  said  sale. 

''Said  agents  are  hereby  authorized  to  contract  for  me  and 
in  my  name  accordingly. 

"Witness  my  hand  this  5th  day  of  January,  1910. 

''Jos.  Fassles. 

"Witness:  F.  E.  Wabb.** 

On  the  day  upon  which  the  foregoing  instrument  was  exe- 
cuted Chandler  &  Bourn,  to  whom  said  option  was  given  by 
the  defendant,  assigned  a  two-thirds  interest  in  the  said  agree- 
ment to  J.  B.  Elsea  and  F.  E.  Ware,  who  were  copartners 
doing  business  under  the  firm  name  of  "The  Oolden  Gate 
Land  Company.** 

Neither  Chandler  &  Bourn  nor  Elsea  and  Ware  succeeded 
in  selling  or  procuring  a  purchaser  of  the  land  described  in 
said  agreement  during  the  life  thereof.  It  appears,  how- 
ever, that  after  the  expiration  of  the  ninety  days  during 
which  the  option  was  to  retain  vitality  and  force,  Ware  suc- 
ceeded in  interesting  one  Dr.  Maxson  in  the  property  to  which 
the  said  agreement  related,  with  the  final  result  that  Fassler 
exchanged  said  property  with  said  Maxson  for  an  apartment 
house  in  the  city  of  San  Francisco. 

It  is  not  claimed  that  the  evidence  does  not  support  the 
findings,  but  the  contention  of  the  plaintiff  is  that  he  is  en- 
titled to  judgment  upon  the  findings  as  made  by  the  court. 
This  contention  is  founded  upon  the  theory  that  the  trial 
court's  conception  of  ^e  meaning  and  scope  of  the  option 
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agreement,  as  indicated  by  its  findings  and  the  conclusion  of 
law  therefrom,  is  erroneous. 

The  court  found  that  the  agreement  as  pleaded  was  made 
and  entered  into  between  Fassler,  owner  of  the  property,  and 
Chandler  &  Bourn;  that  the  latter  assigned  the  same  or  an 
interest  therein  to  Elsea  and  Ware,  and  that  finally  the  entire 
interest  in  the  agreement  was  assigned  to  Ware ;  that  on  the 
twenty-ninth  day  of  May,  1910,  a  contract  was  entered  into 
between  Fassler  and  Maxson  whereby  they  agreed  to  exchange 
the  properties  above  mentioned,  and  that  they  did  subse- 
quently make  said  exchange ;  that  the  said  Chandler,  Bourn, 
Elsea,  and  Ware  "did  not  recommend  the  property  of  the 
defendant  described  in  said  contract  to  the  said  W.  H.  Maxson 
prior  to  the  expiration  of  ninety  (90)  days  from  and  after 
the  fifth  day  of  January,  1910,  but  did  recommend  said  prop- 
erty to  said  W.  H.  Maxson  prior  to  May  27,  1910,  and  urged 
said  property  upon  said  W.  H.  Maxson  and  procured  the  said 
W.  H.  Maxson  to  enter  into  the  said  contract  or  agreement 
of  exchange  between  said  W.  H.  Maxson  and  said  defendant, 
and  recommended  the  property  of  said  defendant  to  said 
W.  H.  Maxson  and  urged  said  property  of  defendant  upon 
said  W.  H.  Maxson  and  rendered  services  to  said  defendant 
in  and  about  the  procuring  of  the  exchange  of  said  proper- 
ties." 

The  court  further  found  that  the  value  of  the  apartment 
house  for  which  Fassler  exchanged  the  land  described  in  the 
option  agreement  was,  at  the  time  of  said  exchange,  the  sum 
of  sixty-two  thousand  dollars  over  and  above  a  certain  mort- 
gage existing  on  said  property  in  the  sum  of  forty-five  thou- 
sand dollars. 

As  suggested,  the  controversy  between  the  plaintiff  and  the 
defendant  arises  out  of  a  difference  of  opinion  as  to  the  true 
meaning  and  scope  of  the  option  agreement. 

It  is  the  position  of  the  plaintiff  that  he  is  entitled,  under 
the  terms  of  the  concluding  covenant  of  said  agreement,  to 
a  commission  of  five  per  cent  on  the  value,  as  found  by  the 
court,  of  the  property  for  which  Fassler  exchanged  the  land 
referred  to  and  described  in  said  agreement. 

On  the  other  hand,  the  defendant  contends :  1.  That  the  ex- 
change of  the  properties  did  not  constitute  a  sale  within  the 
meaning  of  the  concluding  covenant  of  the  agreement ;  2.  That 
baid  part  of  the  agreement  contemplated  and  meant  that  the 
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property  ghould  have  been  sold  by  Fassler  to  a  party  recom- 
mended by  the  plaintiff  and  his  associates,  or  some  of  them, 
during  the  life  of  the  option  agreement. 

The  court  made  no  special  finding  upon  the  question 
whether  the  transaction  involved  a  sale  of  the  property,  but 
adopted  the  construction  put  upon  the  contract  by  the  de- 
fendant as  to  the  time  within  which  the  plaintiff  and  copart- 
ners in  the  agreement  should  have  negotiated  the  transfer  of 
the  property  to  have  justified  them  in  claiming  compensation 
for  such  service. 

The  plaintiff  construes  the  instrument  as  one  involving  two 
separate  and  distinct  contracts  or  agreements,  viz.:  The  one 
giving  to  the  plaintiff  and  his  assignors  the  exclusive  right  or 
option  to  sell,  within  ninety  days  from  the  date  of  the  agree- 
ment, the  465  acres  of  land  described  in  the  instrument  for 
the  net  sum  of  approximately  fifty-five  thousand  dollars,  they 
to  receive  as  their  compensation  therefor  all  money  obtained 
for  the  land  in  excess  of  that  amount;  2.  The  other,  by  the 
terms  of  which  the  plaintiff  and  those  interested  with  him  in 
the  agreement  were  to  receive  a  broker's  commission  of  five 
per  cent  on  the  gross  amount  for  which  the  land  might  be 
sold  by  them  or  through  their  negotiations  within  ninety  days 
from  and  after  the  time  of  the  expiration  of  the  so-called 
option  agreement.  This  construction  is  predicated  mainly 
upon  the  consideration  that  the  agreement  provides  for  two 
different  bases  of  compensation  to  the  plaintiff  and  his  co- 
obligees  for  effectuating  a  sale,  and  particularly  upon  this 
language  of  the  contract:  **H  I  sell  to  anyone  within  ninety 
days  after  the  expiration  of  this  option  to  whom  said  prop- 
erty has  been  recommended  by  said  agents  or  their  assigns, 
I  agree  to  pay  them  a  commission  of  five  per  cent  of  the 
amount  of  said  sale.'* 

But  the  construction  so  given  the  agreement  is,  in  our  opin- 
ion, contrary  to  its  general  tenor.  It  will  be  noted  that  the 
right  conferred  upon  the  plaintiff  and  his  associates  by  the 
agreement  to  sell  the  property  is  expressly  limited  by  the  in- 
strument to  exist  for  the  period  of  ninety  days  from  the  date 
thereof,  while  the  construction  to  which  the  plaintiff  subjects 
the  writing  would  obviously  have  the  effect  of  extending  or 
prolonging  its  life  ninety  days  beyond  the  period  of  time  to 
which  it  waa  so  limited.  In  other  words,  if  the  plaintiff's 
construction  be  correct,  then  certainly  it  waa  intended  by  the 
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parties  that  the  agreement  should  possess  vitality  and  force 
for  the  term  of  180  days  in  the  place  of  the  period  of  time 
specifically  fixed  therein  as  the  term  during  which  it  should 
exist.  Indeed,  if  the  plaintiff's  notion  of  the  meaning  of  the 
language  of  the  writing  be  well  conceived  and  sound,  the  pro- 
vision expressly  designating  the  period  of  time  during  which 
the  agreement  should  remain  in  force  would  be  wholly  mean- 
ingless and  entirely  supererogatory.  But  no  such  meaning  can 
reasonably  be  extracted  from  the  language  of  the  agreement. 
It  must  be  assumed  that  the  provision  expressly  fixing  a  time 
to  which  the  existence  of  the  right  under  the  option  is  re- 
stricted was  intended  to  express  the  idea  which  its  language 
naturally  implies,  and  the  only  reasonably  permissible  con- 
struction of  that  language  is  that  thus  the  parties  intended 
to  limit  the  time  during  which  the  authority  of  the  plaintiff 
and  his  associates  to  sell  or  negotiate  the  sale  of  the  land  should 
exist.  This  construction  is  only  in  consonance  with  the  pru- 
dent methods  which  ordinarily  characterize  business  trans- 
actions of  importance  to  all  the  parties  connected  therewith. 

It  results  from  the  views  thus  ventured  as  to  the  meaning 
and  scope  of  the  agreement  that,  upon  the  expiration  of  the 
ninety  days  during  which  the  option  was  to  exist,  the  said 
agreement  became  functus  oifioio,  so  to  speak,  and  by  neces^ 
sary  consequence  dl  authority  of  the  plaintiff  and  his  asso- 
ciates in  the  agreement  to  sell  or  negotiate  the  sale  of  the 
property  of  Fassler  under  the  terms  of  the  said  instrument 
ceased  to  exist  or  was  terminated.  It  follows,  therefore,  that 
any  act  or  step  done  or  taken  by  the  plaintiff  and  his  partner 
and  assignors,  or  by  any  one  of  them,  looking  to  a  sale  or 
transfer  of  said  property,  was  wholly  without  authority  from 
Fassler,  so  far  as  the  agreement  involved  here  is  concerned. 

What,  then,  was  evidently  intended  by  the  language  of  the 
agreement,  **If  I  sell  to  anyone  within  ninety  days  after  the 
expiration  of  this  option  to  whom  said  property  Jias  been 
recommended  by  said  agents,"  etc.,  was  that,  if  Fassler  him- 
self sold  the  property  within  the  time  so  specified  to  any 
party  to  whom  it  had  been  recommended  by  the  plaintiff  and 
his  associates  during  the  life  of  the  option  agreement — ^that 
is,  if  the  property  had  been  so  recommended  while  the  plainr 
tiff  and  his  associates  still  had  the  authority  to  seU  or  nego- 
tiate  the  sale  of  the  property  under  the  provision  expressly 
limiting  their  right  so  to  do  to  the  term  of  ninety  days — ^then. 
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in  that  case  only,  he  would  pay  the  brokers  a  commission  of 
five  per  cent  on  the  gross  amount  for  which  he  might  so  sell 
the  property. 

Upon  undisputed  evidence  the  court  found,  as  seen,  that 
the  negotiations  for  the  exchange  of  Fassler's  property  for 
that  of  Mazson  was  initiated  by  the  plaintiff  within  ninety 
days  after  the  expiration  of  the  ninety  days  within  which  the 
plaintiff  and  his  associates  in  the  agreement  were  authorized 
to  sell  the  property,  and  thus  it  is  to  be  observed  that  the 
plaintiff  performed  no  service  in  the  transaction  eventuating 
in  the  exchange  of  the  properties  for  which  the  plaintiff  would 
be  entitled  to  be  compensated  by  the  defendant  under  the 
terms  of  the  written  agreement  involved  here,  even  if  it  be  con- 
ceded that  the  transaction  amounted  to  a  sale  of  the  property 
or  to  be  of  a  character  which,  had  it  taken  place  within  the 
ninety  days  within  which  the  authority  of  the  plaintiff  and 
associates  to  sell  was  expressly  circumscribed,  would  entitle 
them  to  compensation  on  the  basis  of  five  per  cent  on  the 
ascertained  value  of  the  property  received  by  Fassler  in  the 
exchange. 

Upon  the  foregoing  considerations,  an  affirmance  of  the 
judgment  and  the  order  may  rest,  and,  therefore,  and  in  fur- 
ther consideration  of  the  fact  that  the  court  made  no  specific 
finding  upon  that  issue,  it  is  not  necessary  to  consider  the 
point,  urged  here  by  the  defendant,  that  the  terms  of  the 
agreement  were  in  no  event  performed  by  the  plaintiff  and 
his  associates,  for  the  reason  that  they  did  not  seU  the  prop- 
erty or  procure  a  purchaser  ready,  able,  and  willing  to  buy 
the  same. 

No  other  points  are  raised  on  this  appeaL 

The  judgment  and  the  order  are  affirmed. 

Chipman,  P.  J.,  and  Burnett,  3.,  coneurrecL 
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[Crim.  No.  595.    First  AppoUata  Distriet.— December  17,  1915.] 

THE   PEOPLE,    Respondent,    v.    THEODORE    FULTON 
TURNER,  Appellant. 

Criminal  Law  —  Abandonment  or  Wme  —  Ck>NSTBnorioN  ov  Section 
270a,  Penal  Code. — ^Under  eeetion  270a  of  the  Penal  Code  a  hua- 
band  ia  not  gniltj  of  the  crime  of  abandonment  and  failure  to 
support  his  wife  where  the  evidence  does  not  show  that  he  had  the 
ability  so  to  do. 

Id. — Evidence— Conduct  Subsequent  to  Date  or  Charob.-— While  the 
prosecution  in  such  a  charge  is  bound  to  prove  that  the  offense  was 
committed  on  or  about  the  date  alleged,  evidence  of  the  defendant's 
subsequent  conduct,  and  the  question  whether  or  not  he  secured 
employment  and  was  able  to  support  his  wife,  is  admissible  to  show 
his  intent  when  he  left  her  on  the  date  charged. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Monterey  County,  and  from  an  order  denying  a  new  triaL 
J.  A.  Bardin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

William  R.  Biaggi,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  John  H.  Riordan, 
Deputy  Attorney-General,  for  Respondent. 

KERRIGAN,  J. — ^The  defendant  was  charged  by  informa- 
tion with  having  violated  the  provisions  of  section  270a  of  the 
Penal  Code.  He  was  tried  and  convicted,  and  this  appeal  is 
from  the  judgment  of  conviction  and  from  an  order  denying 
his  motion  for  a  new  trial. 

The  section  reads  as  follows:  "Every  husband  having  suffi- 
cient ability  to  provide  for  his  wife's  support,  or  who  is  able 
to  earn  the  means  of  such  wife's  support,  who  willfully  aban- 
dons and  leaves  his  wife  in  a  destitute  condition,  or  who  re- 
fuses or  neglects  to  provide  such  wife  with  necessary  food, 
clothing,  shelter  or  medical  attendance,  unless  by  her  mis- 
conduct he  was  justified  in  abandoning  her,  is  punishable, 
etc.  .  .  .'* 

The  facts  briefly  are  as  follows:  On  January  8,  1914,  the 
defendant  was  arrested  upon  a  charge  of  rape  alleged  to  have 

39  Oal.  App.— IS 
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been  committed  by  him  upon  the  prosecuting  witness  in  this 
case,  who  is  now  his  wife,  Blanche  Turner.  At  that  time  she 
was  pregnant,  and  notwithstanding  that  the  defendant  stoutly 
disclaimed  responsibility  for  her  condition,  he,  on  the  advice 
of  attorneys  whom  he  consulted  at  that  time,  and  of  the  jus- 
tice of  the  peace  before  whom  the  charge  was  pending,  con- 
sented to  marry  the  prosecutrix,  the  ceremony  taking  place 
upon  the  second  day  after  his  arrest,  at  the  home  of  Q.  D. 
Webster,  the  girl's  father,  in  Monterey,  and  who  was  familiar 
with  all  the  circumstances  of  the  case.  At  the  time  of  the 
marriage  the  defendant  had  no  money,  and  was  compelled  to 
borrow  two  dollars  to  pay  for  the  marriage  license,  which  loan 
he  obtained  from  the  justice  of  the  peace  before  whom  the 
case  was  pending  and  who  performed  the  marriage  ceremony. 
G.  D.  Webster,  the  father  of  the  prosecutrix,  was  a  carpenter, 
the  owner  of  the  home  in  which  he  resided,  and  it  seems  to 
have  been  understood  in  a  general  way  that  the  defendant  and 
his  bride  were  to  make  their  home  with  him,  and  to  that  end 
a  room  was  assigned  to  them.  The  defendant  did  not  remain 
with  his  wife  after  the  marriage,  and  the  next  day,  after  col- 
lecting eight  dollars,  due  him  from  a  local  concern,  in  which 
he  had  been  employed,  but  which  had  ceased  to  do  business 
before  his  arrest,  he  left  Monterey  and  went  to  Oregon,  look- 
ing for  employment. 

According  to  a  line  of  authorities  upon  which  the  defend- 
ant in  part  relies  for  a  reversal  of  the  judgment,  the  defend- 
ant's wife  having  been  cared  for  by  her  father  (who  was  able 
to  support  her),  she  was  not  left  by  the  defendant  in  a  de- 
pendent and  destitute  condition  within  the  meaning  of  the 
statute.  (People  v.  Selhy,  26  Cal.  App.  796,  [148  Pac.  807] ; 
Peo2)le  V.  Demos,  115  App.  Div.  410,  [100  N.  T.  Supp.  968, 
969] ;  State  v.  Thornton,  232  Mo.  298,  [32  L.  R.  A.  (N.  S.) 
841,  844,  134  S.  W.  519] ;  State  v.  Fuller,  142  Iowa,  598, 
[121  N.  W.  3] ;  State  v.  Lotring,  184  Mo.  App.  82,  [168  S.  W. 
339] ;  Ooddard  v.  State,  73  Neb.  739,  [103  N.  W.  443] ;  People 
V.  Bos,  162  111.  App.  454.)  While  it  is  true,  say  those  eases, 
that  the  husband  is  under  a  moral  and  legal  obligation  to  sup- 
port his  wife,  nevertheless  it  is  only  where  she  is  dependent 
upon  the  charity  of  strangers,  or  likely  to  become  a  public 
charge,  that  his  abandonment  of  her  becomes  a  crime.  (21  Cyc. 
1611.). 
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In  People  v.  Selby,  26  Cal.  App.  796,  [148  Pac.  807],  it  is 
said  in  reference  to  wife  abandonment  cases:  "The  statute 
upon  which  the  information  is  based  was  obviously  intended 
to  cover  those  cases  where  the  husband  has  willfully  aban- 
doned his  wife  and  left  her  without  means  or  resources  and 
in  a  condition  of  absolute  want — a  condition  in  which  she  is 
unable  to  procure  for  herself  the  ordinary  or  common  neces- 
saries essential  to  the  sustenance  of  life.  This  is  indeed  the 
natural  meaning  of  the  word  'destitute'  or  'destitution,*  and 
the  sense  in  which  it  is  undoubtedly  used  in  the  statute.  The 
uncontradicted  evidence  clearly  shows  that  the  wife  in  this 
case  was  not  left  in  a  'destitute  condition*  by  the  defendant." 

Those  cases  also  seem  to  hold  that  prosecutions  for  wife 
abandonment  should  be  cautiously  instituted,  and  are  not  in- 
tended to  take  the  place  of  proceedings  in  civil  courts  in  which 
the  husband  may,  in  accordance  with  the  circumstances  of  any 
given  case,  be  compelled  to  do  his  full  duty.  But  however  all 
this  may  be,  this  case  must,  in  our  opinion,  be  reversed  upon 
another  ground,  viz.,  the  absence  from  the  record  of  any  evi- 
dence that  the  defendant  at  any  time  after  his  marriage,  had 
the  ability  to  support  his  wife.  While  the  evidence  shows 
that  he  was  strong  and  well  and  able  to  work,  it  also  shows 
that  he  searched  for  employment,  but  there  is  no  evidence  that 
he  obtained  any,  or  was  able  to  contribute  to  his  wife's  main- 
tenance. Mere  inability  to  support  one's  wife,  if  there  is  an 
honest  effort  to  obtain  work,  is  not  sufficient  to  constitute 
abandonment  and  nonsupport.  (21  Cyc.  1612;  State  v. 
Broyer,  44  Mo.  App.  393 ;  State  v.  Bess,  44  Utah,  39,  [137  Pac. 
829,  832].)  If  the  defendant  had  an  opportunity  to  work 
and  refused  it,  his  conduct  in  that  behalf  would  probably  be 
regarded,  in  conjunction  with  the  fact  of  nonsupport,  as  con- 
stituting a  violation  of  the  section  of  the  code  in  question. 
(State  V.  WitJiam,  70  Wis.  473,  [36  N.  W.  934].) 

The  information  alleges  that  the  defendant  abandoned  his 
wife  and  left  her  in  a  destitute  condition  on  the  eleventh  day 
of  January,  1914;  and  the  failure  to  introduce  evidence  pro 
and  con  as  to  whether  or  not,  during  any  of  the  time  from  the 
marriage  to  the  filing  of  the  information,  the  defendant  was 
able  to  support  his  wife,  was  due  to  the  theory,  apparently  en- 
tertained  by  both  sides,  that  the  prosecution  was  confined  in 
its  proof  in  that  regard  to  the  date  alleged  in  the  information. 
While  under  the  allegations  of  the  information  the  prosecu- 
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tion  was  doubtless  bound  to  prove  that  tlie  offense  was  com' 
mitted  on  or  about  the  date  alleged,  still  we  have  no  doubt 
that  the  defendant's  subsequent  conduct,  and  the  question  as 
to  whether  or  not  he  secured  employment  and  was  able  to  sup- 
port his  wife,  would  throw  some  light  on  his  intention  when 
he  left  his  wife  on  the  eleventh  day  of  January,  and  therefore 
those  matters  were  proper  subjects  for  the  consideration  of 
the  jury. 
The  judgment  and  order  are  reversed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  February  14,  1916.  In  concurring  in 
the  order  denying  a  rehearing,  Lawlor,  J.,  filed  the  following 
opinion  on  February  14,  1916 : 

LAWLOR,  J. — ^I  concur  in  the  order  upon  the  second 
ground  discussed  in  the  opinion,  considered  in  connection 
with  the  rule  of  decision  on  appeal  in  cases  where  appellate 
jurisdiction  is  conferred  upon  the  district  courts  of  appeal  by 
the  constitution.  (Const.,  art.  VI,  sec.  4;  People  v.  Davis,  147 
Cal.  346,  [81  Pac.  718];  Matter  of  Zany,  164  Cal.  724, 
[130  Pac.  710];  Burke  v.  Maze,  10  Cal.  App.  206,  211, 
[101  Pac.  438,  440] ;  People  v.  Vaughn,  25  Cal.  App.  736, 
[147  Pac.  116, 117].)  I  thus  qualify  my  concurrence  because 
of  the  apprehension  that  from  the  extended  reference  in  the 
opinion  to  the  first  point,  and  the  failure  to  cite  the  many 
authorities  which  hold  the  contrary  view,  the  conclusion  may 
be  drawn  that  by  denying  a  rehearing  this  court  thereby  ap- 
proves what  is  said  in  that  regard. 
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[OiT.  No.  1384.    Second  Appellate  District.— December  18,  1915.} 

ELLEN    HUDDLESTON    TAFT    et    al.,    Respondents,    v. 
HARRIETT  WASHINGTON,  Appellant 

Pabtition  Wall — Location — SurnciiNOT  o»  Evidkncb. — In  this  action 
b/  the  owners  of  the  south  half  of  a  eitj  lot  and  of  the  remainder 
ia  fee  of  the  north  half  against  the  life  tenant  of  the  latter  half 
to  compel  the  removal  of  a  partition  wall  which  the  defendant  at 
the  time  of  the  commencement  of  the  action  had  commenced  to 
constnict  in  the  building  which  coTered  the  entire  frontage,  it  is 
held  that  the  evidence  was  sufficient  to  establish  the  fact  that  a 
portion  of  the  partition  wall  was  located  upon  the  plaintifT's  side 
of  the  dividing  line. 

Id. — ^Bbmoval  ov  Wall— Comflction  Prior  to  Bkrviob  or  Bestrainino 
Order — Powxr  ov  Court* — In  such  an  action  the  court  has  power 
to  compel  the  removal  of  the  partition  wall,  notwithstanding  the 
wall  was  completed  before  the  service  of  an/  restraining  order. 

Inr— Trespass— Power  or  Court  or  Equity — Injunction.— A  court  of 
equity  has  power  to  eompel  cessation  of  a  trespass  irreparable  in 
its  character  and  of  a  continuing  nature,  and  in  the  exercise  of  such 
power,  removal  of  obstructions  placed  l^  the  defendant  upon  the 
plaintiff's  property  may  be  enforced. 

ID^— Tearing  up  Pipes — Injunohon. — The  court  has  also  the  power 
to  enjoin  the  defendant  from  tearing  up  or  disconnecting  sewer 
and  drain  pipes,  independent  of  any  easement  right  which  the 
plaintiff  may  have  therein,  as  the  accomplishment  of  such  acts 
would  constitute  an  injury  to  the  inheritance. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
John  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  C.  Stick,  for  Appellant 

WilliB  0.  Tyler,  for  Respondentia 

GONREY,  P.  J. — ^The  plaintiffs  are  the  owners  of  the  south 
half  of  a  lot  which  has  a  frontage  of  sixty  feet  and  six  inches 
on  the  west  side  of  Spring  Street,  in  the  city  of  Los  Angeles. 
The  defendant  is  the  owner  of  the  north  half  of  the  lot  for 
the  term  of  her  natural  life,  with  remainder  over  to  the  plain- 
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tiffs.  The  entire  frontage  ia  covered  by  a  two-story  building 
which  was  erected  in  the  year  1885  by  Biddy  Mason,  prede- 
cessor in  title  of  the  parties  to  this  action.  The  lower  story 
of  the  building  is  divided  into  three  storerooms.  The  upper 
story  contains  a  number  of  rooms,  to  which  access  is  obtained 
by  a  stairway  located  on  the  north  side  of  the  building.  Plain- 
tiffs alleged  and  the  court  has  found  that  at  the  commence- 
ment of  this  action  the  defendant  had  under  construction  a 
wooden  partition  extending  from  front  to  rear  of  the  middle 
storeroom  through  and  near  the  center  thereof  and  located 
partly  on  the  south  side  of  the  true  center  line  of  the  lot ;  also 
that  the  defendant  threatened  to  tear  up  and  disconnect  cer- 
tain sewer-pipes  and  drain-pipes  which  are  located  upon  the 
north  half  of  the  premises  and  to  destroy  plaintiffs'  access 
to  the  upper  portion  of  the  south  half  of  the  building  by  clos- 
ing up  the  stairway;  all  of  which  was  without  the  consent  and 
was  against  the  will  of  the  plaintifib.  The  judgment  ordered 
the  defendant  to  remove  the  said  partition  wdl  from  plain- 
tiffs' premises,  that  is  to  say,  from  the  south  half  of  the  lot, 
and  enjoined  the  defendant  from  tearing  down  or  removing 
said  pipes  and  drains  or  interfering  with  said  stairway  or  com- 
mitting any  waste  to  the  inheritance  of  the  plaintiffs.  From 
this  judgment,  and  from  an  order  denying  her  motion  for  a 
new  trial,  the  defendant  appeals. 

Appellant  now  insists  that  in  sundry  specified  particulars 
the  evidence  is  insufficient  to  justify  the  findings  of  fact. 
None  of  these  objections  can  be  sustained.  Defendant's  an- 
swer did  not  deny  that  the  partition  was  completed  after  the 
filing  of  the  complaint  herein.  She  merely  alleged  that  it 
was  already  completed  before  any  injunction  issued  herein 
was  served  upon  her.  The  evidence  is  sufficient  to  establish 
the  fact  that  a  portion  of  the  partition  was,  as  found  by  the 
court,  located  upon  the  plaintiffs'  side  of  the  dividing  line. 
The  testimony  of  the  surveyor,  LeRoy  I.  Weeks,  shows  that 
the  distance  from  the  exterior  line  of  the  north  wall  of  the 
building  to  the  center  of  the  south  wall  thereof  is  coincident 
with  the  width  of  the  lot  as  claimed  by  both  parties.  The 
record  shows  that  before  erecting  her  building  Mrs.  Mason 
made  a  party-wall  agreement  with  the  owner  of  the  lot  ad- 
joining her  lot  on  the  south  which  permitted  her  to  erect  a 
sixteen-inch  wall,  of  which  one-half  would  be  on  said  adjoin- 
ing lot.    The  fact  that  she  did  erect  the  building  in  accord- 
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ance  with  that  party-wall  agreement  is  aufflciently  shown. 
For  the  defendant  did  not  claim  that  the  north  wall  of  the 
building  varies  from  the  true  north  line  of  the  lot,  nor  that  the 
total  width  of  the  lot  is  other  than  the  width  alleged  in  the 
complaint  Therefore,  the  court  was  authorized  to  find  in 
accordance  with  the  testimony  of  Weeks  with  respect  to  the 
true  location  of  the  line  of  division  between  the  south  half  of 
the  property  and  the  north  half  thereof.  This  line  being  es- 
tablished, appellant  does  not  contend  that  a  portion  of  the 
partition  erected  by  her  was  not  placed  south  of  the  line  as 
thus  located  by  the  court. 

There  is  no  merit  in  the  contention  that,  because  the  parti- 
tion wall  was  completed  before  the  service  of  any  restraining 
order,  removal  of  the  wall  cannot  be  compelled.  "Where  the 
act  sought  to  be  enjoined  is  only  partially  completed,  an  in- 
junction will  lie  to  restrain  the  completion  of  the  threatened 
injury.  And  where  suit  is  begun  before  the  doing  of  the 
wrongful  act  and  during  the  pendency  of  the  suit  the  act  is 
done  by  the  defendant,  the  court  will  not  thereby  be  deprived 
of  its  jurisdiction.'*  (Hjigh  on  Injunctions,  4th  ed.,  sec.  23.) 
The  cases  cited  by  appellant's  counsel  to  support  his  proposi- 
tion that  wrongs  already  perpetrated  cannot  be  corrected  by 
injunction,  all  refer  to  restraining  orders  or  injunctions  pen- 
dente lite,  the  usual  purpose  of  which  is  to  preserve  condi- 
tions as  they  are  until  after  trial  and  judgment.  There  is  no 
doubt  that  a  court  of  equity  has  power  to  compel  cessation  of 
a  trespass  irreparable  in  its  character  and  of  a  continuing 
nature,  and  that,  in  the  exercise  of  such  power,  removal  of 
obstructions  placed  by  the  defendant  upon  the  plaintiffs*  prop- 
erty may  be  enforced.  {Western  Oranite  etc.  Co.  v.  Knicker- 
backer,  103  Cal.  Ill,  [37  Pac.  192] ;  Kaiser  v.  Dalto,  140  Cal. 
167,  [73  Pac.  828] ;  High  on  Injunctions,  4th  ed.,  sec.  708.) 

The  injunction  granted  by  the  judgment  herein  with  re- 
spect to  the  tearing  up  and  disconnecting  of  drain-pipes,  etc., 
does  not  necessarily  depend  upon  any  easement  right  which 
the  plaintiffs  may  have  to  the  use  of  those  appurtenances.  It 
is  sufiSciently  justified  by  the  fact  that  the  threatened  acts, 
if  accomplished,  would  constitute  an  injury  to  the  inheritance 
of  the  plaintiffs  in  the  north  half  of  the  property.  The  de- 
fendant has  only  a  life  interest  in  that  property,  and  is  not 
authorized  to  do  any  act  to  the  injury  of  the  inheritance. 
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(Civ.  Code,  sec.  818 ;  Crescent  City  Wharf  eic.  Co.  v.  Simpson, 
77  Cal.  286,  [19  Pac.  426].)  I 

The  judgment  and  order  are  affirmed. 

JameSi  J.,  and  Shaw,  J.,  concmrred* 


[CIt.  No.  1419.    Third  AppeHate  Diitrlct.— Beeember  18,  1915.] 

LELAND  CONGDON,  a  Minor,  by  H.  W.  Congdon,  His 
Guardian,  Respondent,  v.  CALIFORNIA  DRUG  & 
CHEMICAL  COMPANY  (a  Corporation),  Appellant. 

KK0Q.IOSNOS— iNjusncs  TO  Dbivkb  op  Deuvkbt  Wagon— Explosion  of 
Ammonu  —  Pboximati  Causx  op  Injubt  —  Pleadings  and  Evi- 
PENCE — Failubs  to  Fasten  Cobk. — In  this  action  for  personal  in- 
juries received  b/  the  driver  of  a  deliyery  wagon  from  bums  caused 
by  the  popping  out  of  the  cork  from  a  demijohn  of  concentrated 
ammonia  which  he  was  engaged  in  delivering,  it  is  held  that,  in 
view  of  the  admissions  of  the  answer  and  the  testimony  of  the 
plaintiff — who  alone  was  able  to  describe  the  accident  and  the  cir- 
cumstances surrounding  it — the  jury  were  warranted  in  the  implied 
findings  that  the  defendant  was  guilty  of  negligence  in  sending  out 
the  demijohn  without  securing  the  cork  by  seal,  wire,  or  other 
means,  and  that  the  plaintiff  was  not  guilty  of  contributory  negli- 
gence in  the  way  he  loaded  or  drove  his  wagon,  or  in  the  matter 
of  the  handling  of  the  demijohn  after  it  had  been  placed  therein. 

Tf    —  MiNOBITT  OP  PlAINTIPP  —  ELEMENT  APPBCTING  BeSFONSIBILITT  — 

Instbuctions.  —  In  such  an  action  the  minority  of  the  plaintiff 
should  not  be  presented  to  the  jury  as  an  element  affecting  his 
responsibility,  when  the  nature  of  his  employment,  his  intelligence, 
and  his  experience  in  the  kind  of  work  he  was  doing  is  taken  into 
consideration,  but  instructions  to  such  effect  are  not  prejudicially 
erroneous  where  the  jury  is  also  instructed  that  notwithstanding 
such  minority,  the  plaintiff's  conduct  was  to  be  judged  by  ''the 
knowledge,  experience,  and  judgment  that  he  possessed." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kings 
County,  and  from  an  order  denying  a  new  trial.  M.  L.  Shorty 
Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 
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Haaa  ft  Dunnigan,  and  John  O.  Covert,  for  Appellant. 
Earl  Rogers,  and  H.  P.  Brown,  for  Respondent. 

CHIPMAN,  P.  J.— Plaintiff  brings  the  action,  by  Ms  guard- 
ian ad  litem,  to  recover  damages  for  injuries  alleged  to  have 
been  suffered  while  in  the  employ  of  defendant.  He  recovered 
judgment,  from  which  and  from  the  order  denying  a  motion 
for  a  new  trial  defendant  appeals. 

It  is  alleged  in  the  eomplaint  that,  in  the  month  of  February, 
1912,  plaintiff,  who  was  then  of  the  age  of  nineteen  years,  was 
employed  by  defendant  in  the  work  of  driving  an  automobile 
truck  and  the  delivery  of  packages  from  defendant's  place  of 
business  to  its  various  customers  in  Los  Angeles  County,  and 
that,  after  so  working  for  about  four  months,  defendant 
shifted  plaintiff's  employment  to  driving  a  delivery  wagon 
drawn  by  a  horse;  that  at  no  time  during  said  employment 
did  plaintiff  have  any  knowledge  of  drugs  and  chemicals  of 
any  kind  nor  did  he  understand  the  natural  dangers  of  said 
employment  or  dangers  of  handling  the  drugs  and  chemicals 
placed  in  his  possession  for  delivery.  The  circumstances  at- 
tending the  injury  are  stated  as  follows:  ''That  on  the 
twenty-eighth  day  of  June,  1912,  and  while  so  engaged  as 
aforesaid  with  the  said  defendant,  the  said  defendant  caused 
to  be  placed  in  said  wagon  aforesaid,  for  delivery,  a  gallon 
demijohn  filled  with  and  labeled  'concentrated  ammonia,'  to 
be  by  said  Leland  Congdon  delivered  to  one  of  its  customers 
in  said  city  of  Los  Angeles;  that  the  said  Leland  Congdon 
thereafter  started  on  his  way  with  said  horse  and  wagon  and 
said  demijohn  so  labeled  'concentrated  ammonia'  to  deliver 
the  same  as  directed  by  said  defendant ;  that  in  the  course  of 
the  trip  from  the  said  place  of  business  of  the  said  defendant, 
then  located  at  numbers  843  and  855  Stephenson  Avenue,  said 
city  of  Los  Angeles,  the  jolting  of  said  wagon  in  passing  over 
the  rough  places  in  the  street  caused  the  said  demijohn  to 
be  turned  over  on  its  side,  and  it  was  shifting  about  in  the 
bottom  of  said  wagon,  when  the  said  Leland  Congdon  halted 
said  horse  and  alighted  from  the  said  wagon,  and  took  hold 
of  the  said  demijohn  and  was  about  to  place  the  same  in  a 
box  and  place  some  excelsior  around  it  to  prevent  it  from 
again  turning  over  or  working  about  in  said  wagon,  when  the 
cork  in  said  demijohn  which  had  not  been  secured  in  any  way, 


Digitized  byLjOOQlC 


202    CoNODON  V.  California  Drug  etc.  Co.     [29  Cal.  App. 

or  tied  down,  popped  out  of  the  said  demijohn  and  the  con- 
tents of  said  demijohn,  to  wit,  the  ammonia  therein,  shot  out 
of  the  demijohn  and  into  the  face  and  eyes  of  the  said  Leiand 
Congdon.'*  Then  follows  a  detailed  statement  of  medical 
treatment  given  in  an  effort  to  preserve  Leiand  Congdon's 
eyesight,  despite  which  he  suffered  the  total  loss  of  his  left  eye 
and  serious  injury  to  his  right  eye.  It  is  alleged  that  *'none 
of  the  agents  or  representatives  of  said  defendant  ever  at  any 
time  or  at  all  in  any  way  warned  or  advised  the  said  Leiand 
Congdon  of  the  dangers  incident  to  the  handling  of  ammonia 
put  up  in  the  way  that  the  same  was  put  up  in  said  demijohn, 
or  the  dangers  of  being  employed  in  or  about  the  drugs  and 
chemicals,  which  he  was  required  to  handle  and  deliver  as 
aforesaid,"  and  that  by  reason  of  his  youth  and  inexperience 
and  lack  of  knowledge  ''he  did  not  know,  appreciate,  or  un- 
derstand the  difficulties  and  dangers  of  his  said  employment"; 
that  in  preparing  said  ammonia  for  delivery  by  plaintiff  de- 
fendant ''placed  in  the  hole  in  the  neck  of  said  demijohn  a 
common  cork,  and  did  not  secure  said  cork  by  seal,  wire,  or 
other  means,  and  by  reason  of  the  action  of  said  ammonia  in 
said  demijohn  by  being  jolted  around  in  said  wagon  and  by 
reason  of  the  action  of  the  warm  weather  thereon,  the  said 
ammonia  did  expand,  and  the  cork  in  said  demijohn  not  being 
secured  as  aforesaid  popped  out  of  said  demijohn  and  the 
said  ammonia  flew  therefrom  into  the  face  and  eyes  of  the  said 
Leiand  Congdon  with  the  result  as  hereinabove  alleged";  that 
said  cork  "should  have  been  secured  in  said  demijohn  by  seal, 
wire,  or  other  means,  so  as  to  have  prevented  its  being  so 
forced  out  as  aforesaid,  and  that  the  failure  of  said  defendant 
to  so  secure  said  cork  was  neglect  and  carelessness  and  want 
of  ordinary  care  on  its  part,"  and  "said  injury  was  wholly 
caused  by  reason  of  said  wrongful  acts,  carelessness,  neglect, 
and  want  of  ordinary  care  on  the  part  of  said  defendant." 

The  answer  admits  the  minority  of  plaintiff  as  alleged ;  ad- 
mits his  employment  as  alleged,  but  denies  the  averments  of 
plaintiff's  want  of  knowledge  of  drugs  and  chemicals  and  the 
danger  attending  the  handling  of  the  same;  admits  that,  on 
June  28,  1912,  "defendant  did  cause  to  be  placed  in  said  de- 
livery wagon  a  gallon  demijohn  filled  with  and  labeled  'con- 
centrated ammonia,'  to  be  delivered  by  plaintiff  to  one  of 
defendant's  customers";  alleges  that  plaintiff  "did  at  said 
time  know  the  character  of  said  concentrated  ammonia  and 
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did  know  its  liability  to  explode  and  did  know  that  the  same 
was  dangerous'*;  admits  the  facta  set  out  in  the  complaint  as 
to  the  jolting  about  of  the  demijohn  and  alleges  that  said 
''shifting  was  caused  by  the  careless  manner  in  which  the  said 
Leiand  Congdon  placed  the  same  in  said  wagon."  Admits 
that  plaintiff  ''was  about  to  place  the  same  in  a  box  and  was 
about  to  place  some  excelsior  around  it  to  prevent  it  from 
again  turning  over  or  working  about  in  said  wagon/*  and 
alleges  that  he  should  have  so  secured  it  at  the  time  he  placed 
it  in  the  wagon,  and  that  he  was  careless  and  negligent  in  not 
doing  80 ;  that  he  well  knew  at  that  time  that  he  should  have 
80  secured  the  demijohn;  "admits  that  the  cork  in  said  demi- 
john did  come  out/*  but  on  information  denies  that  the  cork 
was  not  tied  down  or  secured  in  any  manner;  denies  that  the 
ammonia  struck  the  face  and  eyes  of  plaintiff  and  denies  the 
alleged  result  of  the  escape  of  ammonia ;  alleges  that  defend- 
ant "did  at  aU  times  inform  plaintiff  of  the  nature  and  char- 
acter of  the  work  required  of  him  to  be  done  and  of  the 
danger  by  him  incurred,  and  did  in  particular  inform  said 
Leiand  Congdon  of  the  danger  of  carrying  ammonia  in  a 
demijohn  in  a  delivery  wagon,  and  did  warn  and  instruct  said 
Leiand  Congdon  at  aU  times  to  see  that  the  same  was  securely 
packed  in  a  box  with  excelsior  surrounding  it  to  prevent  any 
jarring  of  the  same**;  denies  that  plaintiff,  by  reason  of  inex- 
perience or  want  of  knowledge,  did  not  appreciate  the  danger 
of  his  said  employment.  It  is  further  alleged  that  when 
plaintiff  "picked  up  said  demijohn  and  did  place  the  same  in 
said  delivery  wagon  the  cork  of  the  same  had  not  yet  been 
secured,  and  that  he  did  know  that  the  same  should  not  be 
placed  in  said  delivery  wagon  without  having  said  cork  se- 
cured. Defendant  admits  that  by  reason  of  the  action  of  said 
ammonia  in  said  demijohn  by  being  jolted  around  in  said 
wagon,  and  by  reason  of  the  action  of  the  warm  weather 
thereon,  the  said  ammonia  did  expand  and  the  cork  in  said 
demijohn,  not  being  secured,  did  pop  out  of  said  demijohn 
and  the  said  ammonia  flew  therefrom,  but  as  to  whether  or 
not  said  ammonia  flew  into  the  face  or  into  the  eyes  or  into 
either  eye  of  said  Leiand  Congdon  this  defendant  is  not  in- 
formed. This  defendant  admits  that  said  cork  should  have 
been  secured  in  said  demijohn  by  seal,  wire,  or  other  means 
so  as  to  prevent  its  being  forced  out;  this  defendant  denies 
that  the  failure  of  this  defendant  to  so  secure  said  cork  was 
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neglect  or  carelessness  or  want  of  ordinary  care  on  its  part 
Defendant  alleges  that  said  demijohn  had  not  at  said  timo 
been  prepared  for  transportation  in  the  said  delivery  wagon, 
and  that  said  Leland  Congdon  did  take  the  same  and  did  place 
the  same  in  said  wagon  before  the  same  was  fully  prepared 
for  transportation  therein  by  this  defendant,  and  that  he  did 
know  the  same  was  dangerous  and  did  know  that  the  cork  in 
the  same  had  not  been  secured,  and  that  he  did  place  the  same 
in  said  delivery  wagon  without  instructions  from  this  defend- 
ant or  any  of  its  officers  and  purely  upon  his  own  respon- 
sibility/' 

Summing  up  the  defense,  it  is  alleged  that  plaintiff's  injury 
was  caused  solely  by  his  carelessness  and  negligent  act,  first, 
in  placing  the  demijohn  in  the  wagon  before  it  was  ready  for 
transportation;  second,  in  failing  to  place  it  in  a  box  sur- 
rounded with  excelsior;  third,  in  driving  the  wagon  negli- 
gently so  as  to  cause  the  demijohn  to  be  jolted  and  moved 
about  in  the  wagon;  and,  fourth,  in  attempting  to  lift  the 
demijohn  in  such  manner  that  its  opening  where  the  cork  was 
situated  was  directed  toward  plaintiff. 

We  have  given  the  pleadings  somewhat  at  length,  for  it 
will  thus  be  seen  that  the  issues  are  thereby  considerably 
narrowed. 

The  answer  alleges  that  plaintiff  ''did  know  the  character 
of  said  concentrated  ammonia  and  did  know  its  liability  to 
explode  and  did  know  that  the  same  was  dangerous."  If 
plaintiff  knew  these  facts  it  must  be  assumed  that  defendant 
believed  them  to  exist. 

The  answer  admits  that  plaintiff  took  hold  of  said  demi- 
john ''and  was  about  to  place  the  same  in  a  box  and  was  about 
to  place  some  excelsior  around  it  to  prevent  it  from  again 
turning  over  or  working  about  in  said  wagon. '*  The  answer 
also  admitted  that  "by  being  jolted  around  in  said  wagon  and 
by  reason  of  the  action  of  the  warm  weather  thereon  the  said 
ammonia  did  expand  and  the  cork,  not  being  secured,  did  pop 
out  of  said  demijohn  and  the  said  ammonia  flew  therefrom." 
The  answer  admits  "that  said  cork  should  have  been  secured 
in  said  demijohn  by  seal,  wire,  or  other  means  so  as  to  prevent 
its  being  forced  out." 

The  controverted  issues  of  fact  may  be  reduced  to  the  fol- 
lowing: Was  it  defendant's  duty  to  see  to  it  that  the  liquid  in 
the  demijohn,  or  concentrated  ammonia,  was  secured  by  a  cork 
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sealed,  wired,  or  otherwise  fastened  before  being  placed  in  the 
wagon!  Was  the  failnre  properly  to  secure  the  cork  in  the 
demijohn  the  proximate  canse  of  the  injury!  Was  plaintiff 
guilty  of  contributory  negligence  either  by  reckless  driving  or 
careless  handling  of  the  packages  he  was  hauling  or  in  hand- 
ling the  demijohn  at  the  time  of  the  accident?  Was  plaintiff 
sufficiently  instructed  as  to  the  dangerous  character  of  the 
concentrated  ammonia,  or  was  he  of  such  mature  age  and  ex- 
perience as  not  to  require  any  instruction  in  his  employment? 
Was  the  defendant  guilty  of  culpable  negligence? 

The  uncontroverted  evidence  was  that  plaintiff  was  twenty 
years  old  in  June,  1912 ;  had  received  a  grammar  school  edu- 
cation and  business  course  in  high  school — ^''just  took  book- 
keeping but  knew  nothing  of  chemistry";  he  entered  defend- 
ant's employment  as  driver  of  a  gasoline  delivery  truck  in 
February,  1912,  and  later  changed  to  driving  a  horse  and 
wagon  and  continued  in  defendant's  service  until  June  28, 
1912,  the  day  of  the  accident. 

Plaintiff  testified  that  he  reported  to  Mr.  Bryant,  defend- 
ant's shipping  clerk,  for  duty  and  that  nothing  special  was 
said  about  his  work;  ''he  give  me  my  orders  to  take  goods  to 
a  certain  place.  He  just  give  me  a  bill  of  goods  to  deliver. 
He  give  me  some  tissue  with  the  numbers  of  boxes  and  I 
carried  the  boxes  out  and  put  them  in  the  truck  and  delivered 
the  goods.  The  goods  were  put  up  in  the  boxes  by  him  and 
turned  over  to  me.  I  took  the  boxes  and  put  them  in  the 
truck  and  delivered  them  pursuant  to  what  instructions  were 
on  the  tissues.  These  tissues  were  the  same  as  bills,  tissue 
paper,  and  there  was  a  bill  for  each  box.  The  address  was 
on  it.  .  .  .  This  manner  of  employment  continued  right  along 
during  the  time  that  I  was  in  the  employ  of  the  defendant. 
Each  day  I  would  receive  these  orders  and  these  boxes  and 
go  out  and  deliver  them.  ,  .  .  Q.  Now,  in  the  course  of  your 
employment  there,  did  any  of  these  gentlemen  ever  say  any- 
thing to  you  about  any  of  these  packages  that  you  were  de- 
livering? A.  They  did  not,  nor  did  they  call  my  attention 
to  any  particular  manner  in  which  any  of  them  should  be 
packed,  particularly  the  demijohns.  We  did  not  have  any- 
thing to  do  with  the  packing  at  all.  My  duties  did  not  in- 
volve the  preparation  of  any  of  these  packages  for  delivery. 
Q.  And  what  was  the  general  custom  there  in  settinsr  these 
packages  out  for  delivery — ^were  they  placed  in  a  particular 
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place  for  you  to  receive  themt  A.  Yes,  they  had  a  place 
they  put  all  the  boxes  and  demijohns,  and  we  would  carry 
them  out  and  put  them  on  the  platform  on  the  back  of  our 
wagon.  Sometimes  they  would  put  them  on  the  back  and 
we  would  load  them  up  on  the  front  end  when  we  were  start- 
ing. On  the  twenty-eighth  day  of  June,  1912,  when  I  started 
from  defendant's  shipping  department^  I  had  a  load  of  boxes 
in  the  back  and  I  had  a  demijohn  of  ammonia  under  the  seat. 
That's  the  only  way.  I  had  a  big  load.  There  was  a  cork 
in  the  demijohn.  It  was  just  pushed  in  the  neck  of  the  bottle. 
It  was  not  secured  by  anything.  I  think  I  placed  the  demi- 
john in  the  wagon.  It  was  set  out  to  be  delivered,  and  had 
a  tag  to  deliver  it  to  a  certain  place.  That  had  been  the  cus- 
tom that  prevailed  there  ever  since  I  had  been  there.  I  had 
not  seen  any  different  custom.  They  never  placed  in  my 
charge  a  demijohn  containing  this  concentrated  ammonia  that 
had  a  cork  secured  in  it»  or  that  was  packed  in  excelsior." 
He  was  asked  to  explain  how  he  "came  to  receive  this  shot  of 
ammonia  in  the  eye  or  eyes."  ''A.  I  noticed  that  it  had 
shifted  and  when  I  made  my  first  stop  I  had  an  empty  box 
and  I  went  to  take  hold  of  it — ^I  had  delivered  a  box  of  goods, 
and  was  returning  with  the  empty  box — ^was  putting  the 
empty  box  in  the  wagon,  and  I  took  hold  of  the  demijohn  to 
put  the  concentrate  of  ammonia  in — ^just  as  I  got  hold  of  it 
the  cork  flew  out  and  went  in  my  face — ^that  is  all  I  remem- 
ber. I  could  not  see  after  that.  I  crawled  in  the  drugnstore 
there  and  the  druggist  helped  me.  I  could  not  walk,  hardly. 
I  could  not  see  anything.  I  got  down  on  my  hands  and  knees 
and  crawled  for  a  ways.  I  got  up,  I  think,  before  I  got  to 
the  door.  He  helped  me  to  the  wash-basin  to  wash  it  off  and 
washed  my  face  and  eyes  out."  He  then  describes  the  treat- 
ment given  him  and  the  effort  made  to  preserve  his  eyesight. 
His  left  eye  was  finally  removed  and  a  glass  eye  substituted. 
''Q.  Now,  then,  this  glass  eye  you  have,  is  this  a  source  of 
annoyance  and  trouble  to  youf  A.  Yes,  I  have  to  take  it  out 
every  night  and  it  hurts  during  the  day  sometimes,  and  if  I 
go  out  in  the  evening  it  hurts.  In  riding,  the  pressure  of  the 
wind  makes  it  hurt.  It  makes  a  mucous  and  it  dries  on  there. 
It  has  more  or  less  matter  or  accumulation  there  each  day. 
I  wash  it  two  or  three  times  a  day  sometimes.  When  I  am 
out  in  the  field  engaged  in  any  kind  of  work  or  riding  along 
the  road,  this  eye  dries  and  causes  a  sticky  substance  and  a 
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painfnl  feeling ;  in  the  evening  it  is  worse  and  in  a  cold  wind. 
I  take  it  out  and  dean  it  two  or  three  times  a  day  if  I  am 
where  I  can.  I  always  do  it  at  night.  The  loss  of  this  eye 
interferes  with  the  performance  of  my  usual  duties  on  the 
farm.  I  cannot  see  so  good  on  that  side,  naturally.  In  work- 
ing around  anybody  I  have  to  be  very  careful.  Q.  Now,  Mr. 
Congdon,  have  you  ever  had  any  education  or  instruction  of 
any  kind  in  regard  to  drugs  or  chemicals!  A.  No,  sir.  I 
have  never  had  any  instructions  in  any  school  in  relation  to 
such  matters.  Q.  As  I  understand  you,  the  defendant  in  this 
case  never  told  you  it  was  a  dangerous  matter  to  be  handling 
these  demijohns  full  of  ammonia!  A.  No,  sir.  Q.  And  did 
the  defendant  or  any  of  its  officers  ever  tell  you  that  you 
should  securely  fasten  those  corks  in  the  ammonia  bottles! 
A.  No,  sir.  Q.  Did  they  ever  say  anything  at  all  about  it! 
A.  No,  sir.  Q.  And  you  had  had  no  previous  experience — 
A.  No,  sir.  Q.  — In  handling  ammonia,  had  you!  A.  No, 
sir.  Q.  You  had  never  seen  a  bottle  of  ammonia  from  which 
the  cork  was  blown  out  on  account  of  the  accumulated  gases 
inside!  A.  No,  sir,  never  heard  of  it.  Q.  Never  heard  of  it 
before!  A.  No,  sir.  Q.  And  did  not  know  at  the  time  there 
was  any  danger  in  handling  this  demijohn  of  ammonia!  A. 
No,  sir.  .  .  .  Q.  Just  state  to  the  jury  what  effect,  if  any,  the 
ammonia  had  on  your  face.  A.  Well,  on  my  eyelids  it  made 
the  skin  come  off  and  bum  my  hands  and  give  me  an  awful 
headache.  It  had  an  effect  on  the  right  eye.  I  could  not  see 
out  of  it  for  a  long  time.  Not  to  amount  to  anything.  Not 
as  well  as  I  coidd.  I  could  hold  it  open  for  a  little  while  at 
a  time.  That  eye  bothered  me  for  a  little  while  after  I  had 
the  left  one  removed — that  is  for  about  two  months.  Before 
the  accident  happened  I  could  see  out  of  the  left  eye  as  well 
as  I  could  out  of  the  right  eye.  The  left  eye  had  not  been 
previously  damaged.  Q.  And  the  only  affection  that  you 
have  had  that  has  caused  the  loss  of  it  has  been  the  ammonia 
in  your  eye  as  far  as  you  know!  A.  Yes,  sir.  Q.  Had  you 
any  knowledge  or  information  about  this  occupation  you  had 
being  a  dangerous  one!    A.  No,  sir." 

His  cross-examination  developed  nothing  to  materially 
affect  his  testimony  in  chief.  As  to  the  method  of  loading 
the  wagon  he  testified:  '* Sometimes  Mr.  Bryant  put  them  in 
the  back  and  we  would  load  them  up  at  the  front  end.  We 
would  place  them  in  the  truck  in  the  way  we  wanted  to  carry 


Digitized  byLjOOQlC 


208    CoNODOK  V.  Caufobnia  Drug  eto.  Co.    [29  Cal.  App. 

them  out.  A  few  articles  were  packed  in  boxes  with  excelsior 
around  them,  glass  and  such  things.  Sometimes  the  bottles 
were  in  boxes  and  there  was  not  any  excelsior  around  them. 
Q.  You  mention  in  your  complaint  when  you  started  to  take 
out  the  demijohn  you  started  to  put  it  in  a  box?  A.  Yes, 
sir.  Q.  What  occurred  for  you  to  want  to  pack  that  in  a  box 
with  excelsior  in  itt  A.  Well,  I  did  not  want  it  shaking 
around  in  the  bottom  of  the  wagon.  I  had  not  seen  other 
demijohns  or  bottles  packed  in  boxes  with  excelsior  around 
them.  I  did  not  want  it  to  break,  so  I  put  it  in  there,  and 
there  happened  to  be  some  excelsior  in  there.  The  excelsior 
was  around  some  articles  I  had  already  delivered.  *'  He  tes- 
tified that  Mr.  Bryant  assisted  him  in  loading  the  wagon  on 
the  day  of  the  accident.  ''Q.  Now,  then,  you  had  made  one 
delivery  from  the  wagon  on  that  tript  A.  Yes,  to  this  drug- 
store where  the  injury  occurred.  Q.  And  then  when  you 
came  out  to  the  wagon — ^was  that  where  you  first  saw  the 
demijohn  lying  on  its  side?  A.  No,  sir,  I  picked  it  up  once 
before,  but  I  did  not  have  no  box  to  put  it  in.  When  I  got 
there  I  thought  I  would  put  it  in  the  box.  Q.  When  you 
started  out  and  put  the  demijohn  under  the  seat  of  the  wagon 
did  you  put  any  box  or  anything  against  it  to  keep  it  from 
falling!  A.  No,  sir;  I  do  not  know  as  to  that.  Q.  What  was 
the  custom  in  the  way  of  packing  your  articles  in  the  wagon 
in  that  regard?  A.  Well,  if  we  could  fix  them  in  that  way 
we  did.  I  do  not  think  we  could  do  it  in  this  case.  I  had 
such  a  big  load  that  day.  I  do  not  think  I  could  get  the  boxes 
under  the  seat.  The  load  was  mostly  boxes  with  open  tops 
and  articles  in  them.  The  demijohn  was  about  a  foot  tall.  I 
could  slip  it  under  the  seat.  The  demijohn  was  in  the  comer 
of  the  wagon  when  I  started.  I  could  not  shove  a  box  up 
against  it.  It  was  too  big.  I  had  some  big  boxes.  I  had 
some  small  boxes  but  we  loaded  them  in  so  they  would  come 
out  in  order.  Q.  Well,  you  could  have,  with  a  change  in  the 
method  of  putting  in  the  boxes,  have  packed  the  boxes  up 
against  itt  A.  I  do  not  think  that  I  could  or  I  would  have. 
I  don't  think  there  was  room  in  there.  It  was  only  about 
that  wide  (indicating)  under  the  seat.  Right  in  front  where 
I  had  the  demijohn  tiie  seat  came  over  around.  The  seat  was 
the  full  length  of  the  wagon.  I  had  boxes  under  half  of  the 
seat,  and  there  was  a  vacaut  space  left  for  the  demijohn.  I 
don't  think  I  could  have  shoved  those  boxes  up  against  the 
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demijolin  because  there  was  not  room  enough.  *'  He  was 
asked  further  to  explain  what  occurred  when  the  cork  blew 
out  of  the  demijohn  and  he  answered:  ''I  just  picked  the 
demijohn  up  and  I  had  not  got  it  anywhere  nears  out  when 
the  cork  blew  out.  I  had  the  box  on  the  ground  with  ex- 
celsior in  it.  I  was  intending  to  put  the  demijohn  in  the  box. 
I  reached  over  into  the  wagon  and  took  the  demijohn  and 
started  to  pull  it  toward  me.  As  I  started  to  pull  it  toward 
me  the  cork  came  out.  .  .  .  Q.  Now,  you  are  absolutely  posi- 
tive that  nobody  told  you  to  be  careful  of  these  articles  as 
they  were  taken  out!  A.  Yes,  sir.  I  never  had  any  bottle 
or  box  break  while  I  was  delivering.  I  dropped  a  bottle  in 
the  store  itself.  I  was  not  cautioned  at  that  time  by  anybody. 
I  do  not  know  anything  of  other  drivers  having  bottles  blow 
out  on  them  or  spilled  in  any  way.  I  never  heard  Mr.  Bryant 
mention  to  the  drivers  to  be  careful  with  these  articles.  I 
never  heard  Mr.  Clendenen  tell  them  or  Mr.  Blumenberg  or 
anybody  during  the  entire  four  months  say  anything  about 
any  danger."  He  testified  that  it  was  a  very  hot  day  but  did 
not  think  the  sun  shone  on  the  demijohn.  ''Q.  Now,  just 
before  your  eye  was  taken  out  had  there  been  any  change  in 
the  situation?  Was  it  aggravating  or  hurting  you  moret 
A.  Well,  they  thought  it  was  getting  better,  then  the  day  be- 
fore or  two  or  three  days  before  they  took  the  eye  out,  my 
eye  began  to  get  weak  again.  That  is,  the  right  eye.  They 
said  they  would  have  to  remove  the  left  eye  to  save  the  right 
eye.  Then  I  was  put  under  ether  or  something  and  the 
eye  was  removed  and  I  remained  there  another  week  for 
treatment.'* 

We  do  not  deem  it  necessary  to  give  the  testimony  of  the 
different  physicians  who  treated  plaintiff.  There  was  abun- 
dant evidence  to  show  that  he  was  given  proper  medical  atten- 
tion and  that  the  injury  complained  of  was  the  direct  result 
of  the  accident,  and  in  no  wise  was  attributable  to  improper 
treatment. 

Some  testimony  was  submitted  by  defendant  tending  to 
show  that  concentrated  ammonia  is  not  explosive;  that  when 
the  cork  is  removed  from  the  container  fumes  pass  out  but  no 
liquid ;  that  it  is  not  caustic  and  will  not  bum  the  cuticle  when 
in  contact  with  it;  that  general  instructions  were  given  to 
drivers  of  delivery  wagons  to  use  care  in  handling  chemicals^ 
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but  no  witness  was  able  to  say  that  plaintiff  had  been  person- 
ally instructed.  Whatever  the  character  of  ammonia  may  be 
as  to  explosiveness  or  as  to  whether  it  bums  the  skin  when 
in  contact  with  it,  the  undisputed  fact  is  that  in  the  present 
instance  it  burned  the  skin  around  plaintiff's  eyes,  and  so 
burned  his  left  eye  that  he  lost  the  use  of  it  and  that  he  was 
at  the  trial  still  suffering  from  the  necessity  of  using  a  glass 
eye.  We  think,  in  view  of  the  admissions  of  the  answer  and 
the  testimony  of  plaintiff — and  he  alone  was  able  to  describe 
the  accident  and  the  circumstances  surrounding  it — ^the  jury 
were  warranted  in  the  implied  findings;  that  defendant  was 
guilty  of  negligence  in  sending  out  the  demijohn  of  concen- 
trated ammonia  without  securely  fastening  the  cork;  that 
plaintiff  was  not  guilty  of  contributory  negligence  in  the  way 
he  loaded  his  wagon  or  in  driving  it  or  in  handling  the  demi- 
john when  he  took  hold  of  it  to  place  it  in  a  box. 

It  is  urged  that  the  law  would  impute  to  plaintiff  the  knowl- 
edge that  ''almost  any  drug  or  chemical  is  injurious  when 
brought  in  direct  contact  with  the  eyeball/'  and  that,  ''as 
matter  of  law  the  defendant  had  a  right  to  assume  that  plain- 
tiff was  possessed  of  common  knowledge,  and  as  a  matter  of 
law  the  defendant  was  not  obliged  to  instruct  the  plaintiff  as 
to  any  matter  of  which  he  had  knowledge  or  presumed  knowl- 
edge." It  may  be  that  plaintiff  knew  ammonia  brought  in 
contact  with  the  eyeball  would  injure  it,  and  that  he  needed 
no  instruction  on  that  fact,  still  there  remained  to  be  con- 
sidered by  the  jury  the  question  whether  in  sending  out  the 
demijohn  of  ammonia  without  properly  securing  the  cork 
defendant  was  not  negligent  and  whether  or  not  such  negli- 
gence contributed  to  the  injury. 

In  this  connection  it  is  claimed  that  the  court  erred  in  giv- 
ing instructions  to  the  jury  which  hdd  the  plaintiff  "to  a 
different  degree  of  care  for  his  own  preservation  than  he 
would  have  been  if  he  were  a  year  older,  whereas  there  is 
nothing  in  the  proof  or  the  circumstances  which  would  justify 
the  inference  that  the  plaintiff  was  under  any  disability  by 
reason  of  his  age."  One  of  the  instructions  was  as  follows: 
**Tou  are  further  instructed  that  the  conduct  of  a  minor  and 
the  question  as  to  whether  he  acted  negligently  or  not  must 
in  the  nature  of  the  case  be  a  question  of  fact  for  the  jury, 
rather  than  of  law,  as  it  is  the  province  of  the  jury  to  deter- 
mine whether  or  not  the  minor  duly  exercised  such  judgment 
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as  he  possessed,  taking  into  consideration  his  years,  experience 
and  ability.  The  ordinary  care  which  a  minor  of  limited 
judgment  and  experience  is  called  upon  to  exercise  in  a  given 
act  is  not  the  same  quantum  of  care  which  an  adult  would  be 
called  upon  to  use  under  the  same  circumstances/' 

Other  instructions  followed  in  which  this  difference  of 
responsibility  is  pointed  out,  the  court  saying:  **His  [plain- 
tiff's] conduct  is  to  be  judged  in  accordance  with  the  knowl- 
edge, experience,  and  judgment  he  may  possess  when  called 
upon  to  act.  And  it  is  a  question  for  you,  gentlemen  of  the 
jury,  to  say  whether  in  the  performance  of  his  task  Leland 
Congdon  duly  exercised  such  judgment  as  he  should  possess, 
taking  into  consideration  his  years,  his  experience,  and  his 
ability  in  connection  with  his  employment,  and  the  risks  and 
dangers  thereof.'*  Defendant  cites  Lemasters  v.  Southern 
Pacific  Co.,  131  Cal.  105,  [63  Pac.  128]. 

When  we  consider  the  nature  of  plaintiff's  employment,  his 
intelligence,  and  his  experience  in  the  kind  of  work  he  was 
doing,  we  do  not  think  the  fact  of  his  minority  (he  was  twenty 
years  old)  should  have  been  presented  to  the  jury  as  an  ele- 
ment affecting  his  responsibility.  Coupled,  however,  with  the 
qualification  that  he  ^'exercised  such  judgment  as  he  pos- 
sessed, taking  into  consideration  his  years,  experience,  and 
ability,"  and  further  stating  that  '^his  conduct  is  to  be  judged 
in  accordance  with  the  knowledge,  experience,  and  judgment 
he  may  possess  when  called  upon  to  act,  .  .  •  taking  into  con- 
sideration his  years,  his  experience,  and  his  ability  in  connec- 
tion with  his  employment,  and  the  risks  and  dangers  thereof" 
— we  feel  assured  that  the  jury  were  not  influenced  in  any 
material  degree  by  being  reminded  by  the  court  of  the  fact 
that  plaintiff  was  a  minor,  for,  notwithstanding  that  fact,  the 
jury  were  told  that  his  conduct  was  to  be  judged  by  **the 
knowledge,  experience,  and  judgment  he  possessed." 

The  judgment  and  order  are  affirmed. 

Burnett,  J,,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  eourt  on  February  14, 1916. 
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[OIt.  N«.  1897.    Third  Appellate  Diitriel.— December  21, 1915.] 

THE  CITY  OF  SACRAMENTO  (a  Municipal  Corporation), 
Appellant,  y.  GEORGE  SWANSTON,  Respondent 

Eminent  Bouais — Attobnits'  F»es  am  Costs— Constitutional  Pbo- 
VISION.— The  portion  of  section  1255a  of  the  Code  of  Civil  Pro- 
eednre  which  anthorizee  the  eoart  upon  the  abandonment  bj  the 
plaintiff  of  a  proceeding  in  eminent  domain  to  inelnde  in  the  eoets 
aaeesaed  against  the  plaintiff  the  fee  of  the  defendant's  attomej 
in  the  proceeding,  is  not  violative  of  the  fourteenth  amendment  of 
the  federal  constitution,  nor  of  the  provisions  of  the  state  constitu- 
tion requiring  that  laws  of  a  general  nature  shall  be  uniform  in 
their  operation  and  prohibiting  the  passage  of  special  laws. 

Id. — Crabacteb  of  Pbocibdino. — The  proceeding  to  condemn  propertj 
under  the  right  of  eminent  domain  is  so  differentiated  from  the 
ordinary  actions  or  proceedings  in  courts  of  justice  as  to  bring  it 
within  the  settled  teet  justif  jing  the  assignment  of  the  proceeding 
to  a  particular  class,  for  the  purpose  of  reasonable  provisions  not 
applicable  to  other  classes  of  actions. 

Id.— Ezncisi  of  Powib  of  Eicinxnt  Domain— AoiNcm  Of  Stats- 
Conditions. — The  persons,  artificial  or  otherwise,  upon  whom  the 
right  to  exercise  er  Invoke  on  specified  occasions  the  power  of 
eminent  domain  Is  eonferred  by  the  state  or  the  legislature,  are 
mere  agenU  of  ihs  stale  for  that  particular  purpose,  and  the  legis- 
lature, in  eonferring  such  right,  has  the  authority  to  impose  any 
reasonable  conditions  upon  its  exercise  by  them  that  it  sees  fit. 

Id.— Special  Laws— Powxt  of  Lkoislatubx.— It  is  competent  for  the 
legislature  to  pass  laws  which  are  designed  to  apply  to  or  operate 
upon  a  certain  class  of  persons  only,  but  the  class  to  which  the  law 
is  solely  to  apply  must  be  founded  upon  some  natural,  intrinsic,  or 
constitutional  distinction;  and  there  must  be  no  arbitrary  dis- 
crimination between  parties  standing  in  the  same  relation  to  the 
subject  of  such  laws. 

AlPPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County  dismissing  action.    N.  A.  Hawkins,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Archibald  Yell,  for  Appellant 

Arthur  C.  Huston,  and  Driver  ft  Driver,  for  Respondent 
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HART,  J. — The  action  is  in  eminent  domain  for  the  con- 
demnation of  certain  lands  belonging  to  the  defendants. 

The  jury  assessed  the  damages  accruing  to  the  lands  de- 
scribed in  the  complaint  by  reason  of  the  taking  thereof  for 
the  purposes  of  the  plaintiff,  and  in  due  time  after  the  verdict 
so  rendered  and  entered  the  court,  upon  its  findings  of  fact 
and  conclusions  of  law,  entered  judgment  of  condemnation 
in  the  amount  of  damages  admeasured  by  the  jury. 

The  plaintiff  having  failed,  within  thirty  days  after  the 
final  judgment  of  condemnation,  to  pay  the  amount  at  which 
the  damages  as  to  the  defendant  Swanston's  lands  were  ap- 
praised or  fixed  by  the  jury,  as  required  by  section  1251  of 
the  Code  of  Civil  Procedure,  the  court,  in  accordance  with  the 
provisions  of  section  1255a  of  said  code,  upon  motion  of  said 
defendant,  entered  a  judgment  dismissing  the  action  and  tax- 
ing  costs  against  the  plaintiff.  Included  in  the  costs  so  al- 
lowed to  the  defendant  is  an  attorney's  fee  of  three  thousand 
dollars,  such  a  fee  constituting,  under  the  terms  of  section 
1255a,  supra,  an  item  of  costs  which,  with  other  legal  costs, 
may  be  allowed  against  a  plaintiff  in  condemnation  proceed- 
ings where  there  hajs  been  an  express  or  implied  abandonment 
of  such  proceedings  by  the  plaintiff  at  any  time  after  the 
filing  of  the  complaint. 

This  appeal  is  prosecuted  by  the  plaintiff  from  said  judg- 
ment of  dismissal. 

The  principal,  and,  indeed,  the  sole  complaint  against  the 
judgment  arises  from  the  allowance  by  the  court  of  an  attor- 
ney's  fee  to  the  defendant,  the  plaintiff  claiming  that  so  much 
of  section  1255a  of  the  Code  of  Civil  Procedure  as  authorizes 
the  court,  upon  the  abandonment  of  the  proceedings  by  the 
plaintiff  and  thereupon  the  entry  of  judgment  of  dismissal, 
to  include  in  the  costs  assessed  against  the  plaintiff  the  fee 
of  the  defendant's  attorney  in  the  proceeding,  is  unconstita- 
tional  and  void  for  these  reasons :  1.  That  said  section  in  the 
particular  mentioned  violates  the  fourteenth  amendment  of 
the  federal  constitution ;  2.  That  it  contravenes  certain  provi- 
sions of  our  state  constitution  requiring  that  laws  of  a  general 
nature  shall  be  uniform  in  their  operation  and  prohibiting 
the  passage  of  special  laws. 

For  the  support  of  their  position  as  thus  stated,  counsel  for 
the  plaintiff  rely  principally  upon  the  case  of  Builders'  Sup- 
ply Depot  T.  O'Connor,  150  Cal.  265,  [119  Am.  St  Bep.  193, 
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11  Ann.  Cas.  712,  17  L.  R.  A.  (N.  S.)  909,  88  Pac.  982],  and 
the  cases  therein  cited.  In  the  case  just  named,  the  supreme 
court  held  to  be  violative  of  the  fourteenth  amendment  of  the 
federal  constitution  and  of  the  provisions  of  our  state  con- 
stitution requiring  that  every  law  of  a  general  nature  shall 
have  a  uniform  operation  and  prohibiting  the  passage  of 
special  laws,  the  provision  of  our  mechanics'  lien  law  which 
authorized  the  allowance  by  the  trial  court  in  actions  to  fore- 
close mechanics'  and  laborers'  liens,  ^^as  part  of  the  costs 
•  •  .  reasonable  attorney's  fees  .  .  .  ,  to  be  allowed  to  each 
lien  claimant  whose  lien  is  established,  whether  he  be  plaintiff 
or  defendant." 

The  reasoning  of  the  court  in  that  case  is,  substantially: 
That  it  is  a  provision  which  imposes  a  penalty  upon  the  de- 
fendants in  such  an  action  for  a  failure  to  pay  certain  debts, 
and  thus  the  law  singles  out  a  certain  class  of  debtors  and 
punishes  them  when,  for  like  delinquencies,  it  punishes  no 
others.  They  are,  therefore,  not  treated  as  other  debton,  or 
equally  with  other  debtors.  ''If  the  litigation  terminates 
adversely  to  them,"  so  proceeds  the  reasoning,  "they  are 
mulcted  in  the  attorneys'  fees  of  the  successful  plaintiff;  if 
it  terminates  in  their  favor,  they  recover  no  attorneys'  fees. 
It  is  no  answer  to  say  that  they  are  punished  only  when  ad- 
judged to  be  in  the  wrong.  They  do  not  enter  the  courts 
upon  equal  terms.  They  must  pay  attorneys'  fees  if  wrong. 
They  do  not  recover  any  if  right;  while  their  adversaries 
recover  if  right  and  pay  nothing  if  wrong."  Thus,  so  goes 
the  argument,  in  suits  to  which  they  are  parties  they  are  dis- 
criminated against,  do  not  stand  equal  before  the  law  and  are 
denied  its  equal  protection,  in  violation  of  the  fourteenth 
amendment  of  the  federal  constitution.  {Chdf  etc.  By.  Co.  v. 
ElUs,  165  U.  S.  150,  [41  L.  Ed.  666,  17  Sup.  Ct  Hep.  255],) 

In  support  of  the  position  that  the  provision  of  the  law  con- 
cerned here  involves  special  legislation  or  the  granting  of 
special  privileges,  rights,  and  immunities,  contrary  to  certain 
specific  inhibitions  of  section  25  of  article  IV  of  tiie  constitu- 
tion, the  court,  in  the  Builders'  Supply  Co.  case,  cites  the  fol- 
lowing cases,  which  are  also  cited  here :  Davidson  y.  Jenning$, 
27  Colo.  187,  [83  Am.  St.  Rep.  49,  48  L.  R.  A.  840,  60  Pac 
354] ;  Athmson  r.  Woodnuktisee,  68  Kan.  71,  [64  L.  B.  A.  325, 
74  Pac.  640] ;  Perkins  v.  Boyd,  16  Colo.  App.  266,  [65  Pa4S* 
850] ;  Hocking  Vei.  Coal  Co.  v.  Rosser,  53  Ohio  St.  12,  [29 
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L.  r.  A.  386,  41  N.  E.  263] ;  Grand  Rapids  Chair  Co.  v.  Ruvr 
nets,  77  Mich.  104,  [43  N.  W.  1006] ;  WUder  v.  Chicago  By. 
Co.,  70  Mich.  382,  [38  N.  W.  289] ;  Openshaw  v.  Halfin,  24 
Utah,  426,  [91  Am.  St.  Eep.  796,  68  Pac.  138] ;  Durkee  v. 
JanesvUle,  24  Wis.  464,  [9  Am.  Bep.  500].  In  all  these  cases, 
with  the  exception  of  Wilder  v.  Chicago  By.  Co.,  70  Mich. 
382,  [38  N.  W.  289],  and  Durkee  v.  JanesvUle,  28  Wis.  464, 
[9  Am.  Rep.  500],  in  which,  however,  the  identical  principle 
IS  discussed  and  the  same  rule  applied,  statutes  providing  for 
laborers'  or  mechanics'  liens  are  involved.  As  seen,  the  rear 
soning  by  which  the  conclusions  in  those  cases  are  arrived  at 
is  substantially  the  same  as  that  upon  which  the  United  States 
supreme  court,  in  Gulf  etc.  By.  Co.  v.  EUis,  165  U.  S.  150,  [41 
L.  Ed.  666,  17  Sup.  Ct.  Bep.  255],  declared  the  Texas  statute 
authorizing  the  allowance  of  attorneys'  fees  to  persons  having 
a  bona  fide  claim  for  services,  or  for  damages  against  a  rail- 
road company  for  stock  killed,  was  unconstitutional  and  void, 
as  in  violation  of  the  fourteenth  amendment  of  the  federal 
constitution. 

There  have  been  no  other  provisions  of  law,  either  organic 
or  statutory,  which  have  been  the  source  of  so  wide  a  range 
of  discussion  or  which  have  been  more  difficult  to  apply  in 
given  cases  than  those  inhibitions  of  the  state  and  federal 
constitutions  whose  purpose  is  to  establish  equality  before  the 
law,  and,  therefore,  the  uniform  operation  of  all  laws  of  a 
general  nature  and  the  prohibition  of  class  and  special  legis- 
lation. 

It  is  not  true  that  any  law  which  is  designed  to  operate 
upon  a  particular  class  of  persons  or  property  involves  special 
legislation  or  is  wanting  in  uniformity  of  operation  or  denies 
to  a  person  the  equal  protection  of  the  law  within  the  meaning 
of  the  constitutional  guaranties  relating  to  those  subjects. 
Indeed,  tbat  even  special  laws  are  in  certain  cases  permissible 
under  our  present  state  constitution  and  the  cases  expounding 
the  provision  which,  by  implication  at  least,  authorizes  such 
legislation,  is  a  weU-settled  proposition.  (Art.  IV,  sec.  25, 
Bubd.  33;  People  v.  McFadden,  81  Cal.  498,  [15  Am.  St 
Rep.  66,  22  Pac.  851] ;  People  v.  MvUender,  132  Cal.  221, 
[64  Pac.  299] ;  Board  of  Directors  v.  Nye,  8  Cal.  App.  527, 
542,  543,  [97  Pac.  208].)  It  is  true,  however,  that  the 
design  of  the  framers  of  our  present  constitution,  by  in- 
serting into  that  instnunent  provisions  prohibiting  diss  or 
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special  legislation,  was  to  correct  or  prevent  a  repetition 
of  the  evik  which  grew  up  under  the  constitution  which 
the  present  superseded  from  the  vast  amount  of  special  legis- 
lation, applying  only  to  certain  persons  and  things,  which 
found  its  way  to  our  statute  books.  The  result  is  that  now 
special  legislation  is  not,  as  formerly,  generally  permissible, 
but  only  allowable  where  the  exigency  of  the  occasion  impera- 
tively calls  for  a  special  law. 

It  is  obvious,  however,  that  the  case  now  before  us  is  not 
of  that  class  where  a  resort  to  special  legislation  is  necessary 
or  contemplated  by  subdivision  33  of  section  25  of  article  IV 
of  the  constitution.  The  sole  question  here,  then,  is,  whether 
the  law  in  question  as  to  the  particular  provision  thereof 
under  review,  being  a  law  of  a  general  nature,  is  wanting  in 
uniformity  in  its  operation,  or  whether  it  is  a  special  law 
within  the  constitutional  inhibition  in  that  regard  or  offends 
the  mandate  of  the  national  constitution  against  the  passage 
of  laws  having  the  effect  of  denying  to  any  person  within  the 
jurisdiction  of  this  state  the  equal  protection  of  the  laws. 

What  is  meant  by  the  provision  of  our  constitution  that 
'^all  laws  of  a  general  nature  shall  have  a  unifoi*m  operation" 
(art.  I,  sec.  11)— a  provision  which  was  contained  in  the  state 
constitution  of  1849 — was  as  clearly  and  logically  explained 
as  that  language  has  ever  been,  judicially,  in  the  very  early 
case  of  SnUth  v.  Judge  Twelfth  District  Court,  17  Cal.  555, 
by  the  late  Judge  Baldwin,  voicing  the  views  and  conclusion 
of  the  court.  In  that  case,  the  question  was  as  to  the  validity 
of  a  statute  passed  by  the  legislature  not  only  authorizing 
but  making  it  the  duty  of  the  judge  of  the  district  court  of 
this  state  to  transfer  a  criminal  case  for  trial  from  the  city 
and  county  of  San  Francisco,  where  the  crime  was  committed, 
to  the  district  court  of  the  eleventh  judicial  district,  in  and 
for  Placer  County.  The  constitutionality  of  said  act  was 
upheld,  it  being  permissible  under  the  constitution  of  1849  to 
pass  special  laws,  with  the  result  that  there  was  had  under 
that  instrument  special  legislation  upon  an  infinite  variety 
of  subjects.  The  court  in  that  case  said:  **.  .  .  The  construc- 
tion given  to  the  word  'uniform,*  in  this  view  (the  view  urged 
by  counsel),  is  universal.  .  .  .  But  this  is  absurd,  for  different 
classes  of  crimes  may  and  do  call  for  different  modes  of  proce- 
dure. .  .  .  But  the  error  is  in  a  misapprehension  of  this  term 
uniform.    The  language  must  be  carefully  noted.    It  is  not 
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that  all  laws  shall  be  universal  or  general  m  their  application 
to  the  same  subjects,  nor  is  it  even  that  all  'laws  of  a  general 
nature'  shall  be  universal  or  general  in  their  application  to 
such  subjects;  but  the  expression  is  that  these  laws  'of  a  gen- 
eral nature'  shall  be  'uniform  in  their  operation' — ^that  is, 
that  such  laws  shall  bear  equally,  in  their  burdens  and  bene- 
fits, upon  persons  standing  in  the  same  category.  But  this 
category  depends  upon  facts  which  characterize  the  offense. 
Bvery  defendant  is  not  entitled  to  the  same  privileges,  or  sub- 
ject to  the  same  burdens,  as  every  other;  for  instance,  some 
are  entitled  to  bail,  others  not,  and  this  depends  upon  the 
particular  facts  characterizing  the  imputed  crime.  When  we 
speak  of  uniformity  in  the  operation  of  a  law,  we  speak  of 
that  operation  which  is  equal  under  the  same  facts;  for  what 
justice  or  uniformity  would  there  be  in  applying  the  same 
rigor  of  remedy  or  the  same  measure  of  criminality,  merely 
because  there  existed  a  similarity  or  identity  in  the  general 
charge?  The  effect  of  laws  of  a  general  nature  shall  be  the 
same  to  and  upon  all;  but  who  are  'the  all'  who  are  the  sub- 
jects of  this  operation?  Obviously,  the  answer  is,  all  who 
stand  in  the  same  relations  to  the  law ;  all,  m  other  words,  the 
facts  of  whose  cases  are  the  same.  To  treat  one  man  differ- 
ently from  another  man — ^to  deny  to  one  man  a  privilege 
extended  to  another  man — ^is  not  partiality;  it  may  be  a  just 
discrimination ;  to  constitute  partiality  and  the  invidious  dis- 
crimination against  which  the  constitution  aims,  the  denial  to 
another  of  what  is  given  to  one  must  be  made  upon  substan- 
tially the  same  facts;  or,  to  express  the  idea  differently,  the 
denial  must  be  of  the  same  claim  before  accorded." 

Although,  as  stated,  the  f  ramers  of  our  present  constitution 
took  particular  pains  to  guard  against  the  indiscriminate 
enactment  of  laws  the  effect  of  which  was  to  operate  only 
upon  particular  persons  or  things,  still,  in  the  very  nature  of 
things,  it  was  and  is  impossible,  in  a  state,  like  ours,  having 
a  variety  of  interests  calling  for  diverse  kinds  of  legislation, 
sometimes  antagonistio  to  each  other,  and  where,  therefore,  a 
single  rule,  universal  in  its  application  throughout  the  com- 
monwealth, would  operate  as  a  distinct  and  positive  detriment 
to  the  interests  of  certain  localities  or  certain  classes  of  people, 
to  present  a  system  of  laws  alike  applicable  to  all  of  the  great 
variety  of  conditions  in  the  state.    Hence,  the  framers  of 
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the  constitution  recognized  the  necessity  of  laws  which,  in 
a  sense,  would  be  special  so  far  as  their  operation  was  con- 
cerned— special  in  the  sense  that  they  applied  or  were  to 
apply  to  certain  classes  of  persons  or  things  only  to  the  ex- 
clusion of  all  other  classes.  It  is,  therefore,  competent  for 
the  legislature  to  pass  laws  of  this  character;  that  is,  laws 
which  are  designed  to  apply  to  or  operate  upon  a  certain 
class  of  persons  only,  but  the  rule  is  that  the  class  to  which 
the  law  is  solely  to  apply  must  be  founded  upon  some  natural 
or  intrinsic  or  constitutional  distinction,  or,  in  other  words, 
''the  individuals  to  whom  the  legislation  is  applicable  must 
constitute  a  class  characterized  by  some  substantial  qualities 
or  attributes  of  such  a  character  as  to  indicate  the  necessity 
or  propriety  of  certain  legislation  restricted  to  that  class.'' 
(City  of  Pasadena  v.  Stimson,  91  Cal.  251,  [27  Pac.  604],  and 
numerous  other  cases  cited  on  page  536  in  Board  of  Directors 
V.  Nye,  8  Cal.  App.,  [97  Pac.  208].  And,  furthermore,  lest  by 
such  enactments,  the  constitutional  inhibition  against  special 
legislation  may  be  violated,  it  is  the  rule  that,  in  the  passage 
of  laws  designed  to  operate  upon  a  particular  class  only,  there 
must  be  no  arbitrary  discriminations  between  parties  stand- 
ing in  the  same  relation  to  the  subject  of  such  law,  and  that  if, 
by  such  laws,  such  discriminations  are  made,  then  the  legis- 
lation will  fall  under  the  force  of  the  constitutional  mandates 
against  special  enactments.  {Ex  parte  King,  157  Cal.  161, 
[106  Pac.  578],  and  cases  therein  cited.)  And  in  that  case 
it  is  further  said:  ''If  it  [the  law]  operates  uniformly  upon 
all  members  of  such  class,  it  necessarily  has  the  'uniform 
operation'  required  by  section  11  of  article  I  of  the  constitu- 
tion. The  question  whether  the  individuals  affected  by  a  law 
do  constitute  such  a  class  is  primarily  one  for  the  legislative 
department  of  the  state,  and  it  is  hardly  necessary  to  cite  au- 
thorities for  the  proposition  that  when  such  legislation  is 
attacked  in  the  courts,  every  presumption  is  in  favor  of  the 
legislative  act.  Where,  upon  the  facts  legitimately  before  a 
court,  it  is  reasonable  to  assume  that  there  were  reasons,  good 
and  sufficient  in  themselves,  actuating  the  legislature  in  creat- 
ing the  class,  though  such  reasons  may  not  clearly  appear 
from  a  mere  reading  of  the  law,  such  assumption  will  be  made, 
and  the  legislation  adopted.  To  warrant  a  court  in  adjud- 
ging the  act  void  on  this  ground,  it  must  clearly  appear  that 
there  was  no  reason  sufficient  to  warrant  the  legislative  de- 
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partment  in  finding  the  difference  and  making  a  discrimina- 
tion.'* (See  Orumbach  v.  Ldande,  154  Cal.  679,  685,  [98 
Pac.  1059].) 

Thus  we  are  now  brought  face  to  face  with  the  concrete 
proposition  submitted  for  decision  in  this  case,  and  by  the 
light  of  the  principles  above  stated  the  question  must  be  con- 
sidered and  determined. 

Eminent  domain  is  an  attribute  of  sovereignty  and  the  right 
or  power  of  a  sovereign  state  to  appropriate  private  property 
to  particular  uses  without  the  consent  of  the  owner.  The 
taking  of  private  property  by  the  state,  in  the  exercise  of  this 
power,  cannot  be,  abstractly  viewing  it,  less  justifiable  on 
moral  grounds  than  the  enforced  taking  of  private  property 
by  one  individual  from  another  for  the  latter 's  private  uses. 
It  is  justifiable  only  because  the  power  makes  for  the  common 
benefit,  and  is  upheld  upon  the  theoretical  conception  that 
every  owner  of  private  property  takes  and  holds  such  prop- 
erty subject  to  the  condition  that  the  state  may  take  it  from 
him,  if  occasion  discloses  that  the  common  welfare  will  be  the 
better  subserved  by  its  public  use  than  by  its  private  owner- 
ship. The  people  of  the  state,  or  that  portion  of  the  people 
who  are  vested  with  the  right  of  franchise,  in  whom  the  power 
resides,  have  delegated  the  power  to  the  legislature,  and  the 
latter,  in  turn,  has  constituted  certcdn  specified  persons  as  the 
agents  of  the  state  for  the  exercise  of  the  power  in  particular 
instances.  The  constitution  of  this  state,  as  does  that  of 
nearly  every  other  state,  provides  that,  in  the  exercise  of  this 
power,  no  property  shall  be  taken  or  damaged  without  just 
compensation  having  been  made  to,  or  paid  into  court  for, 
the  owner.  (Art.  I,  sec.  14.)  Notwithstanding  the  condition 
thus  imposed  as  a  prerequisite  so  to  take  one's  property,  the 
fact  remains  that  when  property  is  taken  under  the  right  of 
eminent  domain,  it  is  taken  against  the  will  or  consent  of  the 
owner.  And  private  property  may  thus  be  taken,  even  if 
the  owner,  for  reasons  peculiar  to  himself,  would  prefer  to 
retain  it  rather  than  to  receive  for  it  a  sum  vastly  in  excess 
of  its  actual  value  for  any  practical  purpose  to  which  it  might 
be  put.  In  brief,  when  the  state,  through  any  of  its  duly 
constituted  agencies,  makes  a  call  for  the  property  for  a  public 
use,  it  must  be  surrendered  in  any  event;  and  whether  the 
" property*'  referred  to  in  the  constitution  be  merely  the 
rights  in  the  thing  so  desired  or  the  fhing  itself,  it  is  never- 
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theless  true  that  the  enforced  giving  up  of  the  rights  therein 
amounts  in  practical  and  substantial  effect  to  a  like  giving  up 
of  the  title  to  the  thing  itself.  The  result  is  that  when  this 
power  is  sought  to  be  visited  upon  particular  privately  owned 
property,  the  owner  thereof  is,  if  proceedings  in  condemna- 
tion be  found  necessary,  forced  into  litigation  as  to  the  subject 
matter  of  which  he  is  in  no  way  in  default  or  for  which  he  is 
not  responsible  in  the  sense  in  which  a  defendant  who  has 
breached  a  contract  or  by  affirmative  acts  on  his  part  has 
deprived  the  plaintiff  of  a  right  or  imposed  upon  him  a  wrong 
is  responsible  for  litigation.  He,  in  sbort,  although  not  desir- 
ing to  give  up  his  property  for  the  price  offered  for  it,  or 
at  all,  and,  although  acquiring  title  to  it  subject  to  the  burdens 
which  follow  from  an  inherent  power  or  legal  right  in  the 
people  in  their  sovereign  capacity,  does  not  invite  the  litiga- 
tion, nor  is  he  the  actor  therein,  as  one  who  violates  a  contract 
or  commits  some  private  wrong  invites  the  litigation  necessary 
to  enforce  the  obligations  of  the  contract  or  to  correct  the 
wrong. 

Thus  it  must  at  once  become  obvious  that  a  proceeding  for 
the  condemnation  of  private  property  for  a  public  use,  under 
the  power  of  which  we  have  been  speaking  is,  in  its  origin,  its 
purpose  and  its  characteristics,  essentially  different  from  any 
other  action  or  proceeding  established  by  our  law  as  an  instru- 
mentality for  the  enforcement  of  a  private  right  or  the  redress 
or  prevention  of  a  private  wrong.  It  is,  indeed,  not  included 
by  the  code  within  the  category  of  ordinary  actions  at  law  or 
suits  in  equity,  but  is  denominated,  with  others,  as  a  *' special 
proceeding,"  and  even  as  to  other  proceedings  so  denominated 
in  the  code,  it  is,  by  reason  of  the  characteristics  peculiar  to 
it,  strictly  sui  generis.  It,  therefore,  cannot  be  doubted  that 
the  proceeding  to  condemn  property  under  the  right  of  emi- 
nent domain  is  so  differentiated  from  the  ordinary  actions  or 
proceedings  in  a  court  of  justice  **by  which  one  party  prose- 
cutes another  for  the  enforcement  or  protection  of  a  right, 
or  the  redress  of  a  private  wrong,"  as  to  bring  it  within  the 
settled  test  justifying  the  assignment  of  the  proceeding  to  a 
particular  dass  for  the  purposes  of  reasonable  provisions  not 
applicable  to  other  classes  of  actions.  The  test  in  that  regard 
is:  If  the  classification  is  "based  upon  some  difference  bear- 
ing a  reasonable  and  just  relation  to  the  act  in   respect  to 
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which  tlie  classification  is  attempted,''  any  reasonable  special 
provision  as  to  the  action  so  classified,  and  which  is  not 
applicable  to  other  classes,  will  not  be  held  to  be  void  as 
involving  special  or  discriminatory  legislation  within  the  con- 
stitutional provisions  upon  that  subject.  This  rule  is  con- 
ceded in  all  the  cases,  and  is  elaborately  considered  by  Chief 
Justice  Angellotti  in  the  case  of  Engebretson  v.  Oay,  158  Cal. 
30,  32,  [109  Pac.  880],  in  which,  after  reviewing  many  cases, 
including  Builders'  Supply  Depot  v.  O'Connor,  150  Cal.  265, 
[119  Am.  St.  Rep.  193, 11  Ann.  Cas.  712,  17  L.  R.  A.  (N.  S.) 
909,  88  Pac.  982],  mainly  relied  upon  by  the  appellant  here, 
it  is  held  that  a  provision  in  the  street  improvement  act  of 
1885,  allowing,  in  addition  to  the  taxable  costs,  an  attorney's 
fee  to  the  plaintiff  in  an  action  to  foreclose  a  lien  upon  prop- 
erty improved  under  said  act,  is  not  discriminatory  or  viola- 
tive of  the  state  constitutional  inhibition  against  special 
legislation  or  of  any  provision  of  the  federal  constitution. 
The  theory  of  the  decision,  as  we  understand  it,  is  that,  as 
may  be  done  where  there  is  default  in  the  payment  of  the 
ordinary  taxes  assessed  against  property,  the  legislature  has 
the  right  to  impose  upon  those  defaulting  in  the  payment  of 
street  assessments  for  the  improvement  of  streets  a  penalty 
which  may  include  a  reasonable  attorney's  fee. 

In  the  case  at  hand  there  exists  no  basis  for  the  reasoning 
which  led  to  the  conclusion  arrived  at  in  Builders'  Supply 
Depot  V.  O'Connor,  150  Cal.  265,  [119  Am.  St.  Rep.  193,  11 
Ann.  Cas.  712,  17  L.  R.  A.  (N.  S.)  909,  88  Pac.  982],  and  in 
Gulf  etc.  By.  Co.  v.  EUis,  165  U.  S.  150,  [41  L.  Ed.  666,  17 
Sup.  Ct.  Rep.  255].  In  those  cases  it  was  held,  as  we  have 
seen,  that  an  allowance  to  the  plaintiff  of  an  attorney's  fee 
if  he  was  victorious  in  the  trial  was  distinctly  discriminatory, 
because  no  such  allowance  was  provided  for  for  the  defendant 
in  case  he  prevailed  at  the  trial.  In  this  case,  however,  as  in 
no  other  case  of  which  we  can  presently  think,  the  statute 
gives  to  the  plaintiff  the  right  to  abandon  the  proceeding, 
even  after  a  trial  thereof  and  a  verdict  and  judgment  of  con- 
demnation rendered  and  entered,  and,  as  a  penalty  for  such 
abandonment,  accords  to  the  defendant  the  right  to  be  reim- 
bnnsed  by  the  plaintiff  for  not  only  the  ordinary  costs  but  an 
attorney's  fee.  No  right  of  abandonment  is  awarded  by  the 
statute  to  the  defendant,  and,  in  the  very  nature  of  the  case, 
there  could  not  be  so  that  it  would  affect  or  impair  the  right 


Digitized  byLjOOQlC 


222         CiTT  OF  Sacramento  o.  Swanston.     [29  Cal.  App. 

of  the  plaintiff  to  condemn  and  take  his  property.  The  con- 
ditions as  to  the  two  parties  in  the  proceeding  are  essentially 
and  radically  different. 

But,  in  our  judgment,  the  real  rationale  of  the  authority  of 
the  state,  to  which  the  sovereign  power  has  delegated  the 
jurisdiction  over  the  right  of  eminent  domain,  to  exact  from 
the  plaintiff  the  payment  as  costs  of  a  reasonable  attorney 's  fee 
to  the  defendant  under  the  circumstances  indicated  in  the 
statute  and  which,  in  our  opinion,  could  be  so  exacted  in  any 
event  or  under  any  circumstances,  lies  in  the  control,  hedged 
only  by  limited  constitutional  restraints,  it  has  over  that  sov- 
ereign right. 

As  before  explained,  the  persons,  artificial  or  otherwise, 
upon  whom  the  right  to  exercise  or  invoke  on  specified  occa- 
sions the  power  of  eminent  domain  is  conferred  by  the  state 
or  the  legislature  are  mere  agerUs  of  the  state  for  that  par- 
ticular purpose.  They  are,  in  other  words,  by  the  state 
specially  clothed  with  power  to  exercise  a  right  of  sovereignty 
which  they  could  not  exercise  but  for  the  action  of  the  legisla- 
ture in  dothing  them  with  the  authority  of  agents  for  that 
purpose.  The  act  of  conferring  that  power  upon  those  per- 
sons is  entirely  and  purely  voluntary  upon  the  part  of  the 
state.  The  state  cannot  be  compelled  to  part  with  it  by  con- 
ferring it  upon  other  persons  desiring  to  exercise  it,  but 
may  withhold  it  and  itself  exercise  it,  subject,  of  course,  to 
the  constitutional  restraints  referred  to,  to  the  exclusion  of 
all  other  persons  or  instrumentalities.  Therefore,  no  one  will 
dispute  the  right  in  the  legislature,  in  conferring  the  right  to 
exercise  the  power  of  eminent  domain  upon  others,  to  impose 
any  reasonable  conditions  upon  its  exercise  by  those  others 
as  it  sees  fit.  In  this  state  it  has  imposed  upon  those  in  whom 
it  has  invested  that  right,  as  one  of  the  conditions  upon  which 
they  may  exercise  it,  the  requirement  that,  in  case  they 
abandon  the  proceedings  in  condemnation  after  they  have 
instituted  them,  they  must  pay  the  defendant,  in  addition  to 
ordinary  taxable  costs  incurred  by  him  by  reason  of  the  pro- 
ceeding, reasonable  attorneys'  fees.  The  condition  is  not  an 
unreasonable  one  to  impose  in  such  a  case.  The  right  of  emi- 
nent domain  involves  an  extraordinary  power  of  sovereignty. 
While  it  is  an  eminently  proper  and  necessary  right  of  sov- 
ereignty, its  exercise  should  be  carefully  guarded  so  as  to 
prevent   abuses    arising   under  it.    The   legislature  can,  as 


Digitized  byLjOOQlC 


Dec.  1915.]     City  op  Sacramento  v.  Swanston.  223 

stated,  and  it  should,  impose  upon  its  exercise  such  reasonable 
conditions  as  will  discourage  litigation  not  founded  upon 
merit  arising  under  it,  or  as  will  penalize  to  a  reasonable 
extent  those  who  resort  to  it  with  the  intention  of  securing 
property  at  the  price  they  appraise  it  for  and  abandoning 
the  proceeding  if  the  value  fixed  by  the  jury  and  court  are  in 
excess  thereof  even  only  in  a  reasonable  amount.  Under  the 
statute  complained  of  here,  if  the  plaintiff  accepts  the  prop- 
erty at  the  price  at  which  it  is  judicially  appraised,  the  de- 
fendant only  receives  the  compensation  so  fixed.  If  the 
property  is  not  accepted  by  the  plaintiff,  then  he  must  reim- 
burse the  defendant  for  the  expenses  which  he  has  been 
compelled  to  bear  in  litigation  for  which  he  was  not  respon- 
sible. 

Thus  it  is  plainly  to  be  seen  that  the  section  of  the  code 
in  question  does  not  impinge  upon  any  provision  either  of  the 
state  or  federal  constitution.  The  provision  animadverted 
upon  here  applies  alike  to  all  of  the  class  to  which  the  section 
applies.  It  does  not  discriminate  as  between  persons  belong- 
ing to  that  class  and  denies  to  none  the  equal  protection  of 
the  law. 

The  views  thus  expressed  are  in  accord  with  those  advanced 
upon  precisely  the  identical  question  by  the  adjudicated  cases. 
Some  of  these  cases  we  have  already  referred  to.  But  there 
is  another  case  to  which  we  may  well  refer  in  connection  with 
the  observations  last  above  made.  The  case  is  from  the  su- 
preme court  of  Illinois.  In  that  state,  the  legislative  law 
upon  eminent  domain,  among  other  provisions,  contains  one 
like  ours,  allowing  the  defendant,  in  proceedings  to  condemn 
property  under  the  right  of  eminent  domain,  his  costs  and 
attorneys'  fees,  to  be  taxed  against  the  plaintiff,  when  the 
latter  dismisses  or  abandons  the  proceeding.  In  Samtary 
District  of  Chicago  v.  Bernstein,  175  HI.  215,  [51  N.  E.  720], 
the  validity  of  the  provision  of  the  statute  of  said  state  so 
allowing  attorneys'  fees  was  challenged  upon  constitutional 
grounds  similar  to  those  urged  here.  The  Illinois  court  dis- 
posed of  the  objections  in  a  well-considered  opinion,  from 
which  we  here  present  an  extended  excerpt  because  of  its 
cogent  application  to  the  present  case: 

*^The  (^ound  upon  which  it  is  argued  that  the  provision  lA 
unconstitutional  is  that  it  is  special  legislation,  and  imposes 
upon  one  class  of  litigants  a  charge  from  which  all  others  in- 
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Btituting  proceedings  in  court  are  free.  Any  other  plaintiff 
or  petitioner  may  dismiss  his  suit  while  pending  and  suffer  no 
penalty  beyond  the  payment  of  statutory  costs;  while,  if  a 
petitioner  under  the  eminent  domain  act  shall,  for  any  cause, 
dismiss  the  petition,  the  statute  gives  a  right  to  the  defendant 
to  recover,  in  addition  to  the  taxable  costs,  the  amount  paid  or 
incurred  by  him  for  costs,  expenses,  and  reasonable  attomejrs' 
fees  in  his  defense.  Every  citizen  has  an  equal  right  with 
every  other  to  resort  to  the  courts  of  justice  for  the  settlement 
and  enforcement  of  his  rights ;  and  it  is  true  that  a  discrim- 
ination between  different  classes  of  litigants,  which  is  merely 
arbitrary  in  its  nature,  is  a  denial  of  that  right  and  of  the 
equal  protection  of  the  law.  If,  however,  there  be  a  reason- 
able ground  of  distinction,  so  that  the  discrimination  does  not 
appear  to  be  purely  arbitrary  or  evasive  of  constitutional 
rights,  we  think  that  the  legislature  has  a  discretion  to  impose 
conditions  or  restrictions  which  they  may  deem  in  furtherance 
of  justice.  That  discretion  cannot  be  controlled  by  the  courts, 
but  its  exercise  must  be  left  to  the  wisdom  and  sense  of  jus- 
tice of  the  legislature.  We  think  that  no  one  will  fail  to  ob- 
serve a  difference,  in  principle  and  natural  justice,  between  a 
litigation  where  plaintiff  invokes  the  action  of  the  court  to  re- 
cover money  or  property  from  another,  and  dismisses  such  ac- 
tion, and  a  proceeding  to  ascertain  the  compensation  to  be 
paid  for  property  to  be  taken  for  public  use.  The  constitu- 
tion protects  the  owner  by  a  provision  that  his  property  shall 
not  be  taken  for  public  use  without  just  compensation.  The 
proceeding  is  not  the  enforcement  of  individual  right,  but  to 
settle  the  condition  upon  which  the  sovereign  power  to  take 
the  property  may  be  exercised.  The  judgment  is  not  bind- 
ing upon  the  petitioner,  but  it  may  decline  to  enter  upon  the 
property  or  to  make  payment  of  compensation.  If  the  posses- 
sion is  taken,  and  the  compensation  paid,  the  owner  gets  noth- 
ing but  the  fair  cash  market  value  of  his  property;  and  if  it 
is  not  paid,  or  the  attempted  taking  is  discontinued  by  the 
dismissal  of  the  petition,  he  is  a  loser  to  the  extent  of  the 
amount  expended.  The  act  seems  to  be  in  harmony  with  the 
spirit  and  intent  of  the  constitution,  and  we  think  it  valid." 
(See,  also,  Oano  v.  Minneapolis  &  St.  Louis  R,  R,  Co.,  114 
Iowa,  713,  89  Am.  St.  Hep.  393,  [55  L.  B.  A.  263,  87  N.  W. 
714],  and  cases  therein  cited.) 


Digitized  byLjOOQlC 


Dec.  1915.]     Mattes  op  Application  op  O'Connor.        225 

The  city  attorney,  representing  the  plaintiff  in  this  pro- 
ceeding, has  presented  his  side  of  the  case  here  in  a  forceful 
and  masterly  and  an  earnest  manner ;  but  the  authorities  are 
clearly  against  his  position,  and,  as  must  be  manifest  from  the 
discussion  herein,  we  are,  upon  the  authorities  as  well  as  upon 
principle,  constrained  to  the  conclusion  that  the  law  under 
attack  on  this  appeal  is  not  amenable  to  the  objections  on  con- 
stitutional grounds  urged  against  it. 

The  judgment  is,  accordingly,  affirmed. 

Ghipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Orim.  No.  888.    Third  Appellate  Di8triet.^Deeeinher  81,  1915.) 

In    the    Matter   of   the    Application    of   JEREMIAH    G. 
O'CONNOR  for  a  Writ  of  Habeas  Corpus. 

Baseas  Oospus — Question  Imyqlved-^Jubisdiotion* — The  sole  oltimatt 
qnestlon  which  is  involyed  in  a  proceeding  on  habeas  corpus  is  one 
merely  of  jurisdiction — that  is,  whether  the  order  or  the  judgment 
or  the  adjudication  or  the  process  whose  validity  is  thus  attacked 
and  questioned  was  one  coming  within  the  lawful  authority  or  juris- 
diction of  the  judge  or  the  court  or  other  legally  constituted  tribunal 
making,  granting,  or  issuing  it. 

Id. — CoMMiTMXNT  Of  Insanx  Pxbson — ^Beoulabitt  of  Pbooeedings — 
Presumption. — In  a  eoUateral  attack  by  habeas  corpus  proceedings 
upon  the  validity  of  an  order  committing  a  person  to  a  hospital 
for  the  insane,  where  the  court  has  jurisdiction  of  the  subject  mat- 
ter and  of  the  petitioner,  it  must  be  assumed,  in  the  absence  of  a 
contrary  showing  appearing  upon  the  face  of  the  judgment-roll, 
that  the  proceedings  leading  to  the  judgment  or  order  of  commit- 
ment were  in  all  respects  regular  or  had  in  accordance  with  the 
vital  requirements  of  the  statute  authorizing  the  commitment. 

Id.— Commitment  fob  Inebriety — Time  of  Hearino. — ^In  a  proceeding 
for  the  commitment  to  an  insane  hospital  of  a  person  charged  with 
dipsomania  or  inebriety,  it  is  not  an  abuse  of  discretion  to  set  the 
time  for  the  hearing  and  examination  a  few  hours  after  the  ac- 
cused was  brought  before  the  judge,  where  it  is  shown  that  he  was 
then  informed  as  to  all  the  rights  guaranteed  him  under  the  statute. 

Id.  —  Pboduotion  and  Examination  of  Witnesses  —  "Reasonable 
Oppobtunitt" — CoNsraucTiON  OF  Section  2 1860  Political  Code. — 
The  "reasonable  opportunity"  to  produce  and  examine  witnesses 
19  C«L  App.— 16 
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which  the  statute  contemplates  shall  be  giyen  a  penon  eharged  and 
examined  under  section  2185e  of  the  Political  Code  is  a  matter 
which  must  be  determined  hj  the  circumstances  of  each  particular 
ease,  and  thus  the  matter  is  one  whose  determination  rests  in  the 
sound  discretion  of  the  judge  before  whom  the  charge  is  pending 
and  heard. 

Id.  — Omission  to  Psovm  fob  Jxjky  Tual  —  Constitutionalitt  of 
Beotion  21850,  PounoAL  Oode. — One  accused  of  inebriety  is  not 
entitled  as  of  right  to  a  jury  trial,  and  section  2185e  of  the  Politi- 
cal Code  is  not  unconstitutional  because  it  omits  to  proTide  for 
such  a  trial  in  cases  arising  under  its  provisions. 

Id. — ^Tbial  bt  Jubt — Constitutional  Law.^ — ^The  right  of  trial  bj  jury 
secured  by  the  constitution  is  the  right  to  a  jury  trial  as  it  existed 
and  was  recognized  at  common  law. 

APPLICATION  originaUy  made  to  the  District  Court  of 
Appeal  for  tlie  Third  Appellate  District  for  a  Writ  of  Habeas 
Corpus. 

The  facts  are  stated  in  the  opini(m  of  the  court 

Edward  D.  Wilbur,  for  Petitioner. 

Edward  D.  Tyrrell,  and  W.  F.  Stafford,  for  Respondent 

HART,  J. — The  petitioner  was,  on  the  ninth  day  of  June, 
1915,  by  the  Honorable  John  J.  Van  Nostrand,  a  judge  of  the 
superior  court  in  and  for  the  dty  and  county  of  San  Fran- 
cisco, committed,  under  and  by  virtue  of  the  provisions  of 
section  2185c  of  the  Political  Code  (Stats.  1911,  p.  396),  to  the 
Napa  State  Hospital  for  the  cure  and  treatment  of  the  insane. 

The  petitioner  insists  that  the  order  of  commitment  under 
which  he  is  held  at  the  state  hospital  is  void,  for  reasons  to  be 
hereafter  noticed,  and  that,  therefore,  his  confinement  in  said 
institution  involves  an  unlawful  restraint  of  his  personal 
liberty. 

So  much  of  section  2185c  of  the  Political  Code  as  is  neces- 
sary to  a  clear  understanding  of  the  points  made  by  the  peti- 
tioner reads:  "Whenever  it  appears  by  affidavit  to  the  satis- 
faction of  a  magistrate  of  a  county,  or  city  and  county,  that 
any  person  is  so  far  addicted  to  tiie  intemperate  use  of  nar- 
cotics or  stimulants  as  to  have  lost  the  power  of  self-control, 
or  is  subject  to  dipsomania  or  inebriety,  he  must  issue  and  de- 
liver to  some  peace  officer  for  service^  a  warrant  directing  that 
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sii^h  person  be  arrested  and  taken  before  a  judge  of  the  su- 
perior court  for  a  bearing  and  examination  on  such  charge. 
Such  officer  must,  thereupon,  arrest  and  detain  such  person 
until  a  hearing  and  examination  can  be  had.  At  the  time  of 
the  arrest  a  copy  of  s€dd  affidavit  and  warrant  of  arrest  must 
be  personally  delivered  to  said  person.  Such  affidavit  and 
warrant  of  arrest  must  be  substantially  in  the  form  provided 
by  section  2168  of  the  Political  Code  for  the  arrest  of  a  per- 
son charged  with  insanity.  Bje  must  be  taken  before  a  judge 
of  the  superior  court,  to  whom  said  warrant  and  affidavit  of 
arrest  must  be  delivered  to  be  filed  with  the  clerk.  The  judge 
must  then  inform  him  of  the  charge  against  him,  and  inform 
him  of  his  rights  to  make  a  defense  to  such  charge  and  pro- 
duce any  witnesses  in  relation  thereto.  The  judge  must  by 
order  fix  such  time  and  place  for  the  hearing  and  examination 
in  open  court  as  will  give  a  reasonable  opportunity  for  the 
production  and  examination  of  witnesses.  Such  order  must 
be  entered  in  the  minutes  of  the  court  by  the  clerk  and  a  cer- 
tified copy  of  the  same  served  on  such  person.  The  judge  may 
also  order  that  notice  of  the  arrest  of  such  person  and  the 
hearing  of  the  charge  be  served  on  such  relatives  of  said  per- 
son known  to  be  residing  in  the  county,  as  the  court  may  deem 
necessary  or  proper.  The  hearing  and  examination  shall  be 
had  in  compliance  with  the  provisions  of  sections  2169  and 
2170  of  the  Political  Code.'* 
Sections  2169  and  2170  of  the  Political  Code  read  as  follows : 
"Section  2169.  The  superior  judge  may,  for  any  hearing, 
issue  subpoenas  and  compel  the  attendance  of  witnesses  and 
must  compel  the  attendance  of  at  least  two  medical  examiners, 
who  must  hear  the  testimony  of  all  witnesses,  make  a  personal 
examination  of  the  alleged  insane  person,  and  testify  before 
the  judge  as  to  the  result  of  such  examination,  and  to  any 
other  pertinent  facts  within  their  knowledge.  The  judge 
must  also  cause  to  be  examined  before  him  as  a  witness,  any 
other  person  whom  he  has  reason  to  believe  has  any  knowl- 
edge of  the  mental  condition  of  the  alleged  insane  person  or 
of  his  financial  condition  or  that  of  the  persons  liable  for  his 
maintenance.  The  alleged  insane  person  must  be  present  at 
the  hearing,  and  if  he  has  no  attomeyi  the  judge  may  appoint 
an  attorney  to  represent  him. 

"Section  2170.    If  the  medical  examiners,  after  making  an 
examination  and  hearing  the  testimony,  believe  such  person 
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to  be  dangerously  insane,  they  must  make  a  certificate,  under 
their  hand,  showing  as  nearly  as  possible  the  facts  as  herein 
indicated,  and  in  substantially  the  following  form":  Then  fol- 
lows the  form  of  the  certificate  of  the  medical  examiners  ap- 
pointed to  investigate  the  condition  of  the  patient,  which  must, 
among  other  things,  contain  a  general  statement  of  the  facts 
from  which  the  medical  examiners  have  reached  the  conclu- 
sion that  the  patient  ''is  so  far  addicted  to  the  intemperate 
use  of  narcotics  or  stimulants  as  to  have  lost  the  power  of  self- 
control,  or  is  subject  to  dipsomania  or  inebriety." 

The  petitioner  presents  and  urges  several  difi^erent  and  dis- 
tinct grounds  upon  which  he  bases  the  claim  that  his  commit- 
ment to  the  state  hospital  was  beyond  the  authority  of  the 
judge  to  order.  These  are:  1.  That  a  copy  of  the  affidavit 
upon  which  the  warrant  for  his  arrest  was  issued  and  of  said 
warrant  of  arrest  were  not  personally  delivered  to  him  at  the 
time  of  his  arrest;  2.  That  the  time  fixed  by  the  judge  after 
the  petitioner  was  brought  before  him  for  the  hearing  of  the 
charge  was  not  such  as  to  afford  to  tlie  petitioner  ''a  reason- 
able opportunity  for  the  production  and  examination  of  the 
witnesses'*;  8.  That  the  petitioner  was  as  a  matter  of  right 
entitled  to  a  trial  by  jury  upon  the  charge  preferred  against 
him,  and  that,  such  right  having  been  denied  to  him,  his  com- 
mitment to  the  state  hospital  was  not  the  crystallization  of  a 
trial  according  to  due  process  of  law;  that  section  2185c,  by 
reason  of  the  absence  therefrom  of  a  provision  giving  to  per- 
sons charged  thereunder  the  right  of  trial  by  jury,  ia  uncon- 
stitutional. 

Obviously,  the  sole  ultimate  question  which  is  involved  in  a 
proceeding  on  habeas  corpus  is  one  merely  of  jurisdiction — 
that  is,  whether  the  order  or  the  judgment  or  the  adjudica- 
tion or  the  process  whose  validity  is  thus  attacked  and  ques- 
tioned was  one  coming  within  the  lawfid  authority  or  juris- 
diction of  the  judge  or  the  court  or  other  legally  constituted 
tribunal  making,  granting,  or  issuing  it.  And,  since  it  is 
clear  that  the  judge  making  the  adjudication  assailed  through 
this  proceeding  is  by  law  invested  with  jurisdiction  of  the 
subject  matter  thereof,  and  that  he  acquired  jurisdiction  of 
the  person  of  the  petitioner,  it  must  be  assumed,  in  this  col- 
lateral attadc  upon  the  adjudication,  in  the  absence  of  a  con- 
trary showing  appearing  upon  the  face  of  the  judgment-roll, 
if  it  may  so  be  called,  that  the  proceedings  leading  to  the  judg. 
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ment  or  order  of  commitment  were  in  all  respects  regular  or 
had  in  accordance  with  the  vital  requirements  of  the  statute 
authorizing  the  commitment.  {Ex  parte  Clary,  149  Cal.  735, 
[87  Pac.  580] ;  State  Conumission  in  Lunacy  v.  Eldridge,  7 
Cal.  App.  298,  [94  Pac.  597,  600] ;  Ex  parte  Lewis,  11  Cal. 
App.  530,  [105  Pac.  774] ;  Oridley  v.  College  of  St.  Francis, 
137  N.  Y.  327,  [33  N.  E.  331].)  These  observations  apply 
particularly  to  the  first  two  points,  in  the  order  above  given, 
against  the  validity  of  the  commitment. 

The  affidavit  upon  which  the  warrant  of  arrest  was  issued 
was  made  and  filed  by  Jeremiah  O'Connor,  Jr.,  a  son  of  the 
petitioner,  on  the  eighth  day  of  June,  1915,  and  on  that  day 
was,  with  a  copy  thereof  and  a  copy  of  said  affidavit,  given 
into  the  hands  of  a  police  officer. 

The  certificate  of  the  officer  executing  the  warrant  and 
which  is  a  part  of  the  record  in  the  proceedings  recites  that 
said  officer  received  said  warrant  on  the  eighth  day  of  June, 
1915,  and  served  the  same  by  arresting  said  Jeremiah  O'Con- 
nor, alleged  to  be  an  inebriate,  and  brought  him  before 
Honorable  John  J.  Van  Nostrand,  judge  of  the  superior 
court  of  the  state  of  California,  in  and  for  the  city  and  county 
of  San  Francisco,  on  the  eighth  day  of  Jwne,  1915,  ''and  I 
further  certify,"  continues  the  certificate,  *'that  I  delivered 
a  copy  of  said  warrant  of  arrest,  together  with  a  copy  of  the 
affidavit  of  intemperance,  as  directed  in  said  warrant,  person- 
ally to  said  Jeremiah  O'Connor  at  the  time  of  his  arrest." 

The  order  fixing  the  time  for  the  hearing  of  the  charge,  as 
does  the  judgment  or  order  of  commitment,  recites  that  the 
petitioner  was  brought  before  the  judge  on  the  ninth  day  of 
June,  1915,  upon  a  warrant  issued  upon  an  affidavit  sworn  to 
by  Jeremiah  O'Connor,  Jr.,  that  he  was  then  and  there,  in 
open  court,  informed  of  the  charge  alleged  in  said  affidavit 
against  him,  and  was  further  informed  of  his  rights  to  make 
a  defense  to  such  charge,  and  to  be  represented  by  counsel,  and 
produce  witnesses  in  relation  to  such  charge.  The  order  fix- 
ing the  time  for  hearing  also  required  that  a  copy  of  the  same 
be  served  on  the  petitioner,  the  time  for  the  hearing  having 
been  fixed  for  the  hour  of  11  a.  m.  of  said  ninth  day  of  June, 
1915,  and  one  Boseberg  certified  that  he  served  said  order  on 
the  petitioner  by  delivering  to  him  a  copy  of  the  same. 

Thus  it  will  be  observed  that  there  is  absolutely  no  ground 
for  the  contention  that  a  copy  of  the  affidavit  and  the  warrant 
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was  not  personally  delivered  to  tlie  petitioner  at  the  time  of 
his  arrest,  as  the  statute  requires  shall  be  done. 

As  to  the  point  that  the  petitioner  was  not  accorded  "a  rea- 
sonable opportunity  for  the  production  and  examination  of 
witnesses/'  as  the  statute  requires,  we  cannot  say  that  the 
judge  abused  his  discretion  in  that  regard.  As  has  been 
shown,  the  record  discloses  that  the  petitioner,  upon  being 
brought  before  the  judge,  was  by  the  latter  informed  of  all 
the  rights  guaranteed  to  a  person  charged  under  section  2185c 
with  being  an  inebriate  or  dipsomaniac.  He  was  explicitly 
told  that  he  was  entitled  to  subpoena  witnesses  and  to  examine 
them  at  the  hearing  in  his  own  behalf. 

What  constitutes  the  ''reasonable  opportunity''  to  produce 
and  examine  witnesses  which  the  statute  contemplates  shall  be 
given  a  person  charged  and  examined  under  section  2185c  of 
the  Political  Code  is  a  matter  which  must  be  determined  by 
the  circumstances  of  each  particular  case,  and  thus  the  matter 
is  one  whose  determination  rests  in  the  sound  discretion  of  the 
judge  before  whom  the  charge  is  pending  and  heard.  Thia 
court  so  held  in  the  case  of  In  re  Lewis,  11  Cal.  App.  530,  532, 
[105  Pac.  774],  where  the  petitioner,  an  insane  patient,  was 
examined  under  the  provisions  of  sections  2168  et  seq.  of  the 
Political  Code,  and  wherein  he  raised  the  identical  point  un- 
der consideration,  the  section  just  named  also  providing  that 
the  patient  must  be  given  ''a  reasonable  opportunity  for  the 
production  and  examination  of  witnesses.''  We  there,  among 
other  things,  said:  ''The  determination  of  what  is  'reason- 
able opportunity'  is  committed  by  the  statute  to  the  sound 
discretion  of  the  court,  to  be  exercised  in  view  of  the  surround- 
ing circumstances  of  each  particular  case,  and  where  it  does 
not  appear  on  the  face  of  the  proceedings  that  such  discre- 
tion has  been  abused,  the  judgment  of  the  court,  for  the 
alleged  reason  that  the  person  adjudged  insane  has  not  been 
given  a  reasonable  opportunity  to  produce  his  witnesses  and 
cause  them  to  be  examined  touching  his  mental  condition,  can- 
not be  disturbed." 

The  statute  does  not  provide  that  any  particular  space  of 
time  shall  intervene  between  the  time  at  which  the  order  is 
made  fixing  a  time  for  the  hearing  and  the  time  so  fixed,  and 
the  mere  fact  that  in  this  case  there  could  have  intervened 
only  a  few  hours  between  the  time  of  making  the  order  and 
the  time  specified  therein  for  the  hearing  does  not  seeessarily 
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justify  the  conclusion  that  the  petitioner  was  not  accorded 
a  ''reasonable  opportunity"  to  produce  and  examine  his  wit- 
nesses. Whether  the  petitioner  availed  himself  of  this  right  by 
having  witnesses  produced  and  examined,  is  not  made  affirma- 
tively to  appear  in  the  record.  Indeed,  the  law  nowhere  re- 
quires that  that  fact  shall  be  so  made  to  appear.  But  it  is  to  be 
assumed  that,  had  the  petitioner,  having  been  informed  of  his 
rights  in  that  regard,  made  a  demand  for  the  production  of 
witnesses  and  presented  the  names  of  such  witnesses,  the  judge, 
in  obedience  to  the  duty  expressly  enjoined  upon  him  by  the 
statute,  would  have  given  the  petitioner  ample  opportunity  to 
have  produced  such  witnesses,  and,  if  necessary  for  that  pur- 
pose, have  continued  the  hearing  to  some  future  time.  It  does 
not  appear  in  the  record  that  any  such  demand  or  request  was 
made  by  the  petitioner. 

Upon  this  point  we  conclude  that  upon  no  view  of  the  rec- 
ord can  it  be  said  that  the  petitioner  was  denied  the  ''reason- 
able opportunity"  for  the  production  and  examination  of 
witnesses  to  which  he  was  entitled  under  the  statute. 

3.  The  contention  that  the  petitioner  was  entitled  as  of  right 
to  a  trial  by  jury  is  untenable,  and  it  follows,  therefore,  that 
section  2185c  is  not  unconstitutional  because  it  omits  to  pro- 
vide for  a  trial  by  jury  in  cases  arising  under  its  provisions. 

The  right  of  trial  by  jury  secured  by  the  constitution  is  the 
right  to  a  jury  trial  as  it  existed  and  was  recognized  at  com- 
mon law.  {Koppicus  v.  State  Capitol  Commrs.,  16  Cal.  249; 
CasHdy  v.  SuUivan,  64  Cal.  266,  [28  Pac.  234] ;  Woods  v. 
Vamum,  85  Cal.  639,  644,  [24  Pac.  843] ;  People  v.  PoweU,  87 
Cal.  348,  [11  L.  R.  A.  75,  25  Pac.  481] ;  Ex  parte  Wong  You 
Ting,  106  Cal.  296,  [39  Pac.  627] ;  In  re  Fife,  110  Cal.  8, 
[42  Pac.  299.]) 

The  Koppicus  case  involved  the  question  whether  an  act  of 
the  legislature,  providing  for  the  construction  of  the  state 
capitol  in  Sacramento  and  investing  the  state  capitol  commis- 
sioners with  the  power  and  authority  of  appraising  the  value 
of  the  property  upon  which  the  capitol  building  was  to  be 
erected,  and  making  an  award  to  the  owner  of  the  same,  in 
accordance  with  such  appraisement,  was  unconstitutional  in 
that  it  denied  to  the  owner  the  right  to  have  the  issue  as  to 
the  value  of  his  property  passed  upon  and  determined  by  a 
jury.  The  supreme  court  upheld  the  validity  of  the  statute, 
saying,  through  Field,  J.:  "The  provision  of  the  constitution 
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that  'the  right  of  trial  by  jury  shall  be  secured  to  all  and  re- 
main inviolate  forever/  applies  only  to  civil  and  criminal 
cases  in  which  an  issue  of  fact  is  joined.  The  language  was 
used  with  reference  to  the  right  as  it  exists  at  common  law. 
...  It  is  in  the  common-law  sense  that  the  language  has 
always  been  regarded  by  the  courts  of  this  state.  It  is  a  right 
'secured  to  all*  and  'inviolate  forever,'  in  cases  in  which  it  is 
exercised  in  the  administration  of  justice  according  to  the 
course  of  the  common  law,  as  that  law  is  understood  in  the 
several  states  of  the  Union.  It  is  a  right,  therefore,  which  can 
only  be  claimed  in  actions  at  law,  or  criminal  actions,  where 
an  issue  of  fact  is  made  by  the  pleadings.  It  cannot  be 
claimed  in  equity  cases,  unless  such  issue  be  specially  framed 
for  a  jury  under  the  direction  of  the  court.  It  cannot  be  as- 
serted upon  an  issue  at  law,  for  that  is  a  matter  purely  for 
the  court.  The  fact,  therefore,  that  property  and  rights  of 
property  may  be  involved  in  the  disposition  of  a  particular 
case  or  proceeding  does  not  determine  the  right  to  a  trial  by 
jury.  There  must  be  an  action  at  law,  as  contradistinguished 
from  a  suit  in  equity,  and  from  a  special  proceeding,  or  a 
criminal  action,  and  an  issue  of  fact  joined  therein  upon  the 
pleadings,  before  a  jury  trial  can  be  claimed  as  a  constitu- 
tional right.** 

Under  the  common  law,  there  was  no  inquisition  precisely 
like  that  authorized  by  section  2185c  of  the  Political  Code. 
The  nearest  approach  thereto  were  the  proceedings  under  the 
writs  of  de  idiota  inquirendo  and  de  lunatico  inqtUrendo, 
which  were  analogous  to  the  proceeding  for  like  purpose  un- 
der our  law,  whereby  the  question  of  the  insanity  or  idiocy 
of  one  was  investigated,  with  a  view  of  committing  him  for 
treatment  or  safekeeping,  if  he  were  found  to  be  either  a 
lunatic  or  an  idiot.  While,  in  the  earlier  history  of  the  com- 
mon law,  when  the  profits  of  the  lands  of  one  found  to  be  an 
idiot  or  lunatic  passed  to  the  crown,  the  issue  was  tried  by  a 
jury  of  twelve  men,  yet,  in  later  times,  when  mental  diseases 
of  a  nature  to  impair  the  will  came  to  be  recognized  as  curable 
and  appropriate  subjects  of  governmental  cognizance,  pro- 
ceedings looking  to  the  determination  of  whether  a  person  was 
of  unsound  mind  to  the  extent  of  being  unable  to  take  care  of 
himself  and  his  property  rights  or  of  being  dangerous  to  the 
safety  of  the  public,  were  summarily  conducted  or  prosecuted 
without  the  intervention  of  a  jury,  due  provision  being  mad« 
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for  the  care  and  preservation  of  the  patient's  estate  while  he 
remained  mentally  incompetent  and  the  return  of  the  same 
and  its  profits  to  him,  if  he  recovered  from  his  malady,  and 
for  the  proper  disposition  thereof  should  he  die  a  non  compos 
mentis.  (3  Blackstone,  p.  428;  1  Blackstone,  pp.  303-305.) 
The  theory  upon  which  such  inquisitions  were  conducted  in 
a  summary  manner  or  without  the  aid  of  a  jury  was,  doubt- 
less, that  the  proceeding  does  not  involve  an  inquiry  as  to 
whether  a  crime  had  been  committed,  nor  was  the  commitment 
of  the  patient  intended  as  a  punishment,  but  that  its  purpose 
was  for  the  sole  benefit  of  the  patient,  by  facilitating  the 
proper  treatment  for  his  disease  and  at  the  same  time  protect- 
ing his  estate  from  being  lost  or  destroyed  by  that  improvi- 
dence which  necessarily  accompanies  a  defect  of  will  or  under- 
standing or  by  impositions  practiced  upon  the  incompetent 
by  those  ever  ready  to  enrich  themselves  by  any  means,  how- 
ever unconscionable,  that  may  become  available  to  thenu  And 
so  it  is  true  as  to  the  proceeding  under  section  2185c  of  our 
Political  Code.  Said  proceeding  does  not  involve  the  in- 
vestigation of  a  criminal  act,  nor  is  the  detention  of  the  patient 
for  the  period  prescribed  by  said  section  penal  punishment 
or  intended  as  such.  And,  as  was  said  by  the  supreme  court 
of  Iowa,  in  the  case  of  In  re  Breeze,  82  Iowa,  573,  [48  N.  W. 
991],  where  the  main  question  was  whether  an  alleged  insane 
patient  was  entitled  to  have  the  question  of  her  sanity  tried 
by  a  jury:  *'It  is  purely  a  special  proceeding,  and  hence, 
technically,  not  a  ^ civil  action,'  which  is  defined  to  be  a  pro- 
ceeding in  which  one  party,  known  as  the  'plaintiff,'  demands 
against  another  party,  known  as  the  'defendant,'  the  protec- 
tion of  a  private  right  or  the  redress  of  a  private  wrong." 
(See  sections  22  and  30  of  our  Code  of  Civil  Procedure.)  The 
object  of  the  statute  is  merely  to  authorize  the  state  to  take 
charge  of  and  force  treatment  upon  those  so  far  addicted  to 
the  intemperate  use  of  alcoholic  liquors  or  narcotics  as  to  have 
lost  the  power  of  self-control  or  to  have  become  inebriates  or 
dipsomaniacs.  The  legislation  represents  in  reality  the  exer- 
cise only  of  the  police  power,  whereby  the  state  may  control 
or  correct  the  individual  habits  of  its  citizens  where  such 
habits  are  or  may  become  a  menace  to  the  peace,  comfort, 
** good-neighborhood,"  and  health  of  the  commonwealth.  The 
proceeding  does  not  involve  a  trial  but,  in  analogy  to  the  com- 
mon-law proceeding  in  insanity  cases,  is  a  mere  inquisition. 
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by  way  of  a  special  proceeding,  the  determination  of  which 
should  be  left,  as  the  law  intends,  largely  to  persons  possess- 
ing the  learning  of  experts  and  not  to  laymen,  of  whom  juries 
are  ordinarily  composed,  and  who  do  not,  nor  are  expected  to, 
possess  the  training  and  learning  essential  to  a  just  and  intelli- 
gent solution  of  a  scientific  question  such  as  is  necessarily  in- 
volved in  a  proceeding  whose  purpose  is  to  ascertain  and  de- 
termine whether  a  person,  from  whatsoever  cause,  is  suffering 
from  some  serious  mental  infirmity. 

But  the  position  here  taken  is  well  buttressed  by  authority. 

In  Ex  parte  Ah  Peen,  51  Cal.  280,  the  petitioner,  a  minor, 
had  been  committed  to  an  industrial  school  in  accordance  with 
the  provisions  of  an  act  of  the  legislature  of  1858.  He  claimed 
that  his  commitment  was  illegal  because  he  had  been  denied 
the  right,  guaranteed  by  the  constitution,  to  a  trial  by  jury, 
and  that,  in  denying  him  said  right,  the  further  provision 
of  the  constitution  tiiat  no  person  shall  be  deprived  of  his 
liberty  without  due  process  of  law,  was  violated.  The  court, 
rejecting  the  contention,  said:  ''It  is  obvious  that  these  pro- 
visions of  the  constitution  have  no  application  whatever  to 
the  case  of  this  minor  child.  The  action  of  the  police  judge 
here  in  question  did  not  amount  to  a  criminal  prosecution, 
nor  to  proceedings  against  the  minor  according  to  the  course 
of  the  common  law,  in  which  the  right  of  trial  by  jury  is  guar- 
anteed. The  purpose  in  view  is  not  punishment  for  offenses 
done,  but  reformation  and  training  of  the  child  to  habits  of 
industry,  with  a  view  to  his  future  usefulness  when  he  shall 
have  been  reclaimed  to  society,  or  shall  have  attained  his 
majority.  Having  been  abandoned  by  his  parents,  the  state, 
as  parens  patriae,  has  succeeded  to  his  control,  and  stands  in 
loco  parentis  to  him.  The  restraint  imposed  upon  him  by 
public  authority  is  in  its  nature  and  purpose  the  same  which, 
under  other  conditions,  is  habitually  imposed  by  parents, 
guardians  of  the  person,  and  others  exercising  supervision  and 
control  over  the  conduct  of  those  who  are,  by  reason  of  in- 
fancy, lunacy,  or  otherwise,  incapable  of  properly  controlling 
themselves,''  citing  Ex  parte  Grouse,  4  Whart.  (Pa.)  1,  and 
Prescott  V.  State,  etc.,  19  Ohio,  184,  [2  Am.  Rep.  388]. 

In  In  re  Breeze,  82  Iowa,  573,  [48  N.  W.  991],  it  is  said: 
''It  is  urged  that  appellant  (an  idleged  insane  patient)  was 
entitled  to  a  jury  trial  in  the  district  court,  under  the  constitu- 
tional guaranties  that  the  right  of  trial  by  jmry  shall  remain 
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inviolate;  and  in  all  criminal  prosecutions,  and  in  cajses  in- 
volving the  life  or  liberty  of  an  individual,  the  accused  shall 
have  a  right  to  a  speedy  and  public  trial,  by  an  impartial  jury. 
These  provisions  are  found  in  sections  9  and  10  of  article  I 
of  the  constitution  of  the  state.  In  Black  Hatvk  Cownty  v. 
Springer,  58  Iowa,  417,  [10  N.  W.  791],  this  court  considered 
the  rights  of  a  person  charged  with  insanity  to  a  trial  by  jury 
under  these  provisions  of  the  constitution,  and  held  that  they 
applied  only  to  criminal  prosecutions  or  accusations  for 
offenses  against  the  criminal  law,  where  it  is  sought  to  punish 
the  offender  by  fine  or  imprisonment.'' 

In  County  of  Black  Hawk  v.  Springer,  58  Iowa,  417, 
[10  N.  W.  791],  (the  case  referred  to  in  the  Breeze  case),  the 
Iowa  court  thus  expressed  itself:  ^'  •  •  •  The  inquest  of 
lunacy  by  a  board  of  commissioners  is  in  no  sense  a  criminal 
proceeding.  The  restraint  of  an  insane  person  is  not  designed 
as  punishment  for  any  act  done.  The  insane  are  by  the  law 
taken  into  the  care  and  custody  of  the  state  for  treatment  for 
their  unfortunate  infirmity.  In  our  opinion,  whatever  may 
be  thought  of  the  power  of  the  legislative  department  of  the 
state  to  provide  a  special  tribunal  for  the  examination  of  per- 
sons alleged  to  be  insane,  the  safeguards  and  limitations  pro- 
vided by  our  laws  for  the  correction  of  any  abuse  which  may 
arise  from  the  acts  of  the  commissioners  are  ample  for  the 
protection  of  the  citizen." 

In  Crocker  v.  Siate,  60  Wis.  553,  556,  [19  N.  W.  435],  the 
supreme  court  of  Wisconsin  says  that  the  common-law  right 
of  trial  by  jury,  as  guaranteed  by  the  constitutions  of  that  and 
other  states,  extends  neither  to  proceedings  to  commit  infants 
to  an  industrial  school  or  a  house  of  refuge  nor  to  the  deter- 
mination of  the  mere  insanity  of  a  party,  and  in  support  of 
this  proposition  cites  Ex  parte  Crouse,  4  Whart.  (Pa.)  9; 
Prescott  V.  State,  19  Ohio  St.  184,  [2  Am.  Eep.  388] ;  Ex  parte 
Ah  Peen,  51  Cal.  280;  Petition  of  Ferner,  103  Dl.  367,  [43  Am. 
Bep.  10] ;  MUtoa^kee  Ind.  School  v.  Milwaukee  Co.,  40  Wis. 
328,  [22  Am.  Bep.  702];  Gaston  v.  Babcock,  6  Wis.  503; 
Shroyer  v.  Richmond,  16  Ohio  St.  455 ;  Hagany  v.  Coh/nen,  29 
Ohio  St.  82. 

But  we  need  not  further  multiply  cases  upon  the  proposi- 
tion in  hand.  They  are  numerous  and,  like  the  cases  above 
examined,  all  to  the  effect  that,  where  the  state  constitution 
guarantees  the  common-law  right  of  trial  by  jury,  only  those 
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cases  in  which  that  right  was  habitually  exercised  according 
to  the  course  of  the  common  law  come  within  the  terms  of  the 
guaranty,  and  that  an  inquisition  of  insanity  is  not  one  of 
those  cases. 

The  cases  and  authorities  cited  by  the  learned  counsel  for 
the  petitioner  have  reference  to  cases  where  the  legislature  has 
provided  that  the  question  of  insanity  shall  be  tried  by  a  jury. 
In  none  of  them,  except  in  the  case  of  De  Hart  v.  Gondii,  51 
N.  J.  Eq.  611,  [40  Am.  St.  Eep.  545,  28  Atl.  603],  is  there  any 
declaration  approaching  the  statement  that  the  right  to  a  jury 
trial  in  such  cases  is  the  common-law  right  And  in  the  case 
mentioned  it  is  merely  stated,  as  we  have  already  explained 
(quoting  Blackstone),  that  under  the  old  common  law,  pro- 
ceedings under  a  writ  of  de  idiota  inquirendo  or  de  lunaiico 
inqtUrendo  were  had  before  a  jury,  and  this  for  the  obvious 
reason  that  with  the  adjudication  of  the  person's  idiocy  or 
insanity  passed  the  issues  and  profits  of  his  estate,  during  the 
existence  of  his  infirmity,  to  the  crown.  In  such  a  proceed- 
ing, the  property  rights  of  the  alleged  incompetent  were  to 
some  extent  involved,  and  quite  logically,  in  harmony  with 
the  recognized  and  zealously  guarded  polity  of  the  British 
government,  after  its  establishment  upon  the  conquest  of 
William  the  Conqueror,  with  respect  to  the  rights  of  property 
and  the  right  to  a  trial  by  jury  where  those  property  rights 
are  affected  or  questioned,  the  natural  and  appropriate  mode 
for  determining  whether  the  subject's  property  shpuld  be 
taken  from  him  or,  substantially,  escheated  to  the  crown,  in 
such  cases,  was  by  a  jury  of  disinterested  persons  of  good 
common  intelligence.  As  we  have  already  shown,  after  pro- 
vision was  made  for  the  safekeeping  and  preservation  of  the 
incompetent's  estate  and  the  issues  and  profits  thereof,  to  be 
returned  to  him  upon  his  restoration  or  devolved  upon  his 
heirs  should  he  die  without  recovering  from  his  malady,  there 
was  no  longer  allowed  a  trial  of  the  question  of  the  alleged 
incompetent's  idiocy  or  insanity  by  a  jury,  but  the  whole 
question  was  committed  for  determination  to  a  court  or  a  com- 
mittee, under  the  direction  of  the  court,  without  the  interven- 
tion of  a  jury.  And  this  latter  system  prevailed  long  prior 
to  the  time  when  Sir  William  Blackstone  gave  to  the  civilized 
world  his  justly  celebrated  and  splendid  commentaries  on  the 
English  common  law. 
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The  De  Hart  case  involved  the  question  whether  a  statute 
of  New  Jersey  expressly  requiring  a  jury  of  twelve  men  for 
the  determination  ef  the  question  whether  a  person  was  in- 
sane or  afflicted  with  some  other  mental  infirmity  justifying 
his  detention  amounted  to  a  denial  to  the  alleged  incompetent 
of  the  constitutional  right  to  a  trial  by  jury  because  it  pro- 
vided that  the  sheriff  should  summon  twelve  instead  of 
twenty-four  persons  for  that  purpose.  And,  as  before  inti- 
mated, in  all  the  cases  where  it  is  held  that  one  charged  with 
insanity  is  entitled  to  have  the  question  tried  by  jury,  such 
right  is  purely  statutory  or  expressly  conferred  by  legislative 
mandate.  Very  clearly,  if  the  section  of  the  code  in  question 
here,  like  our  statute  governing  the  investigation  of  cases  of 
alleged  insanity  (Pol.  Code,  sec.  2174),  authorized  or  required 
the  question  of  inebriety  to  be  tried  by  a  jury,  such  require- 
ment, whatever  its  terms  or  conditional,  if  reasonable,  would 
have  to  be  complied  with;  but  the  right  thus  allowed  would 
not  be  the  constitutional  or  common-law  right  of  trial  by  jury. 
But  the  legislature  has  not  so  ordained  as  to  the  trial  of  ques- 
tions arising  under  section  2185c  of  the  Political  Code,  nor, 
for  reasons  already  given,  does  said  section  violate  any  of  the 
constitutional  guaranties  because  there  is  omitted  therefrom 
a  provision  according  to  a  person  charged  under  its  provisions 
the  right  of  trial  by  jury.  Indeed,  if,  as  the  petitioner  con- 
tends, he  is  entitled  to  a  trial  by  jury  as  of  right  or  by  virtue 
of  the  constitutional  guaranty  with  respect  to  trial  by  jury, 
it  would  be  altogether  unnecessary  for  the  legislature  to  de- 
clare such  right  in  the  statute. 

The  result  of  the  foregoing  views  is,  obviously,  that  the  writ 
must  be  discharged  and  the  petitioner  remanded,  and  it  is  so 
ordered* 

Chipman^  P.  J.,  and  Burnett,  J.,  conourred. 
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[CIt.  No.  1394.    Third  Appellate  Dietrlet.i— Deeeinl)er  21,  1915.] 

JESSE  GRIFFITH,  Respondent,  v.  WELBANES  &  COM- 
PANY (a  Corporation),  Appellant. 

DAifAGBs  — Breach  of  Gont&act  of  Pubchasx — Gbowin«  Cbof  of 
Apples — ^Loss  by  Elements — Ezcessiys  Jxjdoment. — In  an  action 
for  damages  for  breach  of  a  contract  to  purchase  a  growing  crop  of 
apples,  it  is  error  to  award  the  plaintifP,  as  damages,  the  fnll  contract 
price,  without  taking  into  account  the  cost  of  picking,  nailing  the 
shook,  and  hauling  the  apples  to  the  designated  point  of  shipment  and 
putting  them  on  board  the  cars,  which  the  plaintiff  was  obligated 
to  do  under  the  terms  of  the  contract,  notwithstanding  the  apples 
were  destroyed  bj  the  elements  before  harvesting  through  the  al- 
leged fault  of  the  defendant  in  not  furnishing  the  necessary  materials 
and  boxes  for  such  purpose. 

Id.— Tbui  Measure  of  Damages — Section  8300,  Ciyni  Code. — ^In  an 
action  for  damages  for  breach  of  a  contract  to  purchase  a  growing 
crop  of  apples  which  was  destroyed  by  the  elements  before  it  was 
harvested,  and  was  never  in  a  condition  to  be  delivered  to  the  buyer, 
section  S300  of  the  Civil  Code,  and  not  section  3311,  furnishes  the 
true  measure  of  damages. 

Id. — Evidence — Market  Value  of  AppiiXS. — ^Where  there  in  a  dispute 
as  to  the  contract  price  of  the  apples,  it  la  error  to  strike  out 
testimony  as  to  their  market  value. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County,  and  from  an  order  denying  a  new  triaL  Emmet 
Seawell,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  eonrt. 

W.  H.  Mahony,  for  Appellant 

Theodore  A.  Bell,  Dudley  D.  Sales,  and  E.  S.  Bell,  for 

Respondent 

CHIPMAN,  P.  J. — ^Plaintiff  commenced  the  action  to  re- 
cover the  sum  of  one  thousand  seven  hundred  dollars  for  the 
breach  by  defendant  of  the  following  alleged  contract: 
"AGREEMENT. 

"This  agreement,  made  and  entered  into  this  twenty-third 
day  of  September,  1912,  by  and  between  Jesse  Griffith,  of  St 
Helena,  California,  and  Welbanks  &  Company,  a  corporation, 
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with  its  principal  place  of  business  in  the  City  and  County  of 
San  Francisco,  State  of  California, 

**Witnesseth,  That  the  said  Welbanks  &  Company  agree  to 
purchase  and  does  purchase  and  the  said  Jesse  Griffith  agrees 
to  sell  and  does  sell  all  number  one  apples  (approximately) 
4000  boxes  growing  on  that  certain  tract  of  land  leased  by 
said  Jesse  Griffith  at  the  price  of  (ten  [10]  dollars  per  ton  or) 
fifty  ($.50)  cents  per  box  f .  o.  b.  St.  Hdena. 

''Jesse  Griffith  agrees  to  nail  up  all  shook,  do  all  the  pick- 
ing and  hauling  from  the  orchard  to  St.  Helena,  and  when 
apples  are  ready  for  shipment,  haul  same  from  the  packing 
house  and  load  f .  o.  b.  the  cars  at  St.  Helena,  California. 

''Welbanka  &  Company  agree  to  supply  all  the  necessary 
material,  viz.:  Shook,  paper,  nails,  etc.,  for  the  packing  of 
said  crop,  to  haul  same  from  railroad  at  San  Francisco  to 
store,  and  to  furnish  the  packer  for  the  packing  of  said  crop. 
(Pay  freight  on  shook,  apples,  etc.) 

''It  is  further  understood  and  agreed  that  after  said  charges 
and  cartage  have  been  deducted  from  the  gross  proceeds  the 
said  Jesse  Griffith  and  Welbanks  &  Company  shall  enjoy  all 
profits,  share  and  share  alike. 

''In  witness  whereof,  the  said  parties  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  above  written. 

[Signed]  "Welbanks  &  Co. 

"B.  C.  Flooton,  Sec 
"Jbssb  Gmfftth." 

It  18  alleged  that  the  four  thousand  boxes  of  apples  men* 
tioned  in  the  contract  "were  ready  for  picking,  packing,  and 
shipping  on  or  about  October  1,  1912,  as  the  defendant  then 
and  there  well  knew,  but  the  defendant,  for  a  period  of  fifteen 
days  after  said  apples  became  ready  for  picking,  packing, 
and  shipping  as  aforesaid,  willfully  failed,  neglected,  and  re- 
fused to  supply  the  necessary  materials  and  boxes  for  the 
packing  of  said  crop,  or  to  furnish  the  packer  for  the  packing 
thereof,  and  solely  by  reason  of  said  delay,  about  twenty-five 
hundred  boxes  of  said  'number  one'  apples  which  remained 
on  the  trees  unpicked,  were  destroyed  by  wind  and  rain"; 
alleged  that  plaintiff  was  ready  and  willing  at  all  times  to  do 
all  the  picking,  etc.,  required  of  him  by  said  contract,  but  by 
reason  of  defendant's  said  neglect  plaintiff  was  unable  "to 
pick  any  part  of  said  twenty-five  hundred  boxes,  or  to  pre- 
serve them  from  destruction  by  wind  and  rain  as  aforesaid"; 
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that  there  were  picked  and  packed  ''1594  boxes  of  aaid 
'number  one'  apples/'  for  which  defendant  has  paid  plaintiff 
three  hundred  dollars  and  no  more,  and  there  is  now  due  and 
owing  plaintiff  from  defendant  the  sum  of  one  thousand  seven 
hundred  dollars;  that  plaintiff  has  fully  performed  each  and 
every  covenant  in  said  contract  by  him  to  be  performed. 

Defendant  denied  the  execution  of  the  contract  set  out  in 
the  complaint  but  alleges  that,  on  September  23,  1912,  de- 
fendant prepared  and  signed  in  duplicate  a  proposed  agree- 
ment in  form  similar  to  that  set  forth  in  plaintiff's  complaint, 
except  that  as  proposed  the  contract  read  ''at  the  price  of  ten 
($10)  dollars  per  ton  or  fifty  ($.50)  cents  per  box  f.  o.  b. 
St.  Helena,"  whereas  as  changed  by  plaintiff  it  read,  "at  the 
price  of  fifty  ($.50)  cents  per  box  f.  o.  b.  St.  HIelena,"  and 
there  were  added  to  the  fourth  paragraph  the  words,  "Pay 
freight  on  shook,  apples,  etc."  The  words  "ten  ($10)  dollars 
per  ton  or"  were  erased  by  drawing  ink  lines  through  them 
and  the  added  clause  was  written  in  by  pen.  The  contract  as 
proposed  was  typewritten.  That  as  thus  changed  plaintiff 
returned  one  of  the  duplicate  copies  of  the  agreement,  with 
a  letter  calling  attention  to  the  words  "pay  freight  on  shook, 
apples,  etc.,"  but  did  not  call  defendant's  attention  to  the 
alteration  by  striking  out  the  words  "ten  ($10)  dollars  per 
ton  or,"  and  defendant  "had  no  knowledge  of  the  striking 
out  of  said  words  last  referred  to  until  on  or  about  the  3d  day 
of  January,  1913,  when  its  attention  was  directed  thereto  by 
letter  from  plaintiff  and  after  all  the  apples  hereinafter  d^ 
scribed  had  been  shipped,  and  the  contract  hereinafter  alleged 
had  been  performed  and  executed  by  the  defendant  herein." 
It  is  then  alleged  that  the  document  set  forth  in  the  complaint 
is  but  one  of  a  number  of  paper  writiags  signed  by  the  par- 
ties ;  that  it  was  not  the  intent  of  plaintiff  to  sell  and  defend- 
ant to  buy  the  apples  referred  to,  but  that  the  transaction 
was  to  be  a  joint  venture,  except  that  plaintiff  was  to  be 
guaranteed  ten  dollars  per  ton  for  all  No.  1  apples  shipped 
to  defendant,  and  the  terms  of  the  agreement  actually  entered 
into  were  as  follows:  Plaintiff  was  to  harvest  the  crop  and 
haul  it  to  the  packing-house  to  be  packed ;  he  was  to  nail  up 
all  shook  and  to  haul  all  said  crops,  after  it  was  so  packed,  to 
the  depot  at  St.  Helena  and  place  the  same  aboard  the  cars  for 
shipment  to  San  Francisco,  and  to  receive  in  payment  there- 
for ten  dollars  per  ton,  estimated  at  about  twenty-three  cents 
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per  box,  and  it  was  likewise  agreed  that  the  cost  of  packing, 
including  the  materials  required  therefor,  together  with  said 
ten  dollars  per  ton  or  twenty-three  cents  per  box,  would  be 
fifty  cents  per  box;  that  defendant  agreed  on  its  part  to  ad* 
vance  the  cost  of  supplying  materials  for  packing,  namely, 
shook,  paper,  nails,  etc.,  and  the  labor  and  service  of  packers, 
advance  the  cost  of  freight  on  shipments  by  rail  and  cartage 
at  San  Francisco,  and  to  sell  the  apples  at  the  best  market 
price ;  that  upon  making  sales  all  charges,  including  the  ma- 
terial and  cost  of  labor  for  packing  and  said  guaranteed  ten 
dollars  per  ton  (or  twenty-three  cents  per  box)  of  apples  and 
all  charges  for  freight  and  cartage  at  San  Francisco,  were  to 
be  deducted  from  the  gross  proceeds  of  sales  and  the  net 
profits,  if  any,  were  to  be  divided  equally  between  plaintiff 
and  defendant;  that  the  words  ''price  of  fifty  cents  per  box 
f.  0.  b.  St.  Helena,"  as  appear  in  said  document  set  forth  in 
plaintiff's  complaint,  referred  to  ''the  estimated  cost  of  said 
apples  after  payment  of  said  $10.00  per  ton  to  plaintiff  and 
payment  of  the  cost  of  the  material  and  labor  furnished  for 
packing  the  same  for  shipment  at  St  Helena."  The  answer 
denies  the  averments  of  the  complaint  as  to  the  alleged  number 
of  boxes  of  apples  ready  for  shipment  October  1,  1912,  or  at 
any  time ;  denies  that  defendant  refused  to  supply  the  neces- 
sary materials  for  boxes;  denies  that  by  reason  of  any  delay 
on  defendant's  part  to  furnish  boxes,  two  thousand  five  hun- 
dred or  any  number  of  boxes  of  said  apples  remained  on  the 
trees  unpicked  and  were  destroyed  by  wind  or  rain;  denies 
that  plaintiff  was  ready  or  willing  to  do  the  part  of  the  work 
which  he  agreed  to  do ;  and  denies  that  plaintiff  solely  or  at 
all  was  unable  to  pick  any  boxes  of  apples  or  to  preserve  them 
from  destruction  by  wind  or  rain  through  any  neglect  or 
refusal  of  defendant;  denies  that  plaintiff  packed  or  delivered 
to  defendant  1,594  boxes  of  No.  1  apples  pursuant  to  any 
agreement,  or  that  defendant  paid  plaintiff  any  money  other 
than  under  the  agreement  set  out  in  the  answer;  denies  that 
there  is  any  money  due  plaintiff  from  defendant  other  than 
as  alleged  in  the  answer;  that  plaintiff  packed  and  shipped 
1,593  boxes  of  apples,  of  which  only  1,034  were  No.  1  apples 
and  that  559  boxes  were  smaller  in  size  and  of  less  marketable 
value,  and  that  defendant  sold  said  1,593  boxes  to  the  best 
advantage  and  realized  therefrom  $1,228.85  and  no  more; 
alleges  that  defendant  paid  out  on  account  of  said  charges 
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certain  stated  sums,  and  that  the  share  of  the  net  profits  to 
which  plaintiff  is  entitled  is  the  sum  of  $231.85,  which  defend- 
ant offered  to  pay  plaintiff  prior  to  the  commencement  of  the 
action,  but  plaintiff  refused  to  accept  the  same,  and  that  de- 
fendant paid  into  court  said  sum  of  $231.85.  Defendant 
prays  judgment  in  favor  of  plaintiff  for  said  last  named  sum 
and  that  defendant  recover  costs  of  suit.  The  cause  was  tried 
with  a  jury  and  plaintiff  had  the  verdict  of  one  thousand  two 
hundred  dollars.  Defendant  appeals  from  the  judgment  and 
from  the  order  denying  its  motion  for  a  new  trial. 

Plaintiff  estimated  that  there  were  four  thousand  five  hun- 
dred boxes  of  No.  1  apples  on  the  trees  when  the  contract  was 
made.  In  the  contract  the  estimate  was  four  thousand  boxes 
(approximately) .  He  shipped  1,593  boxes.  In  his  testimony 
plaintiff  testified  that  of  the  apples  ^' blown  off  the  trees  on 
account  of  wind  and  rain,  I  figured  from  2,500  to  3,000  boxes 
were  number  one  apples."  Under  the  contract  plaintiff  was 
to  ''nail  up  all  shook,  do  all  the  picking  and  hauling  from  the 
orchard  to  St.  Helena  and  when  apples  are  ready  for  ship- 
ment, haul  same  from  the  packing  house  and  load  f.  o.  b. 
the  cars  at  St.  Helena,  California."  Plaintiff  testified  at 
some  length  as  to  delays  in  sending  packing  materials  and 
packers ;  that  there  were  not  enough  packers  to  keep  up  with 
the  picking  and  that  some  of  them  were  incompetent;  that 
by  reason  of  defendant's  failure  to  perform  its  part  of  the 
agreement  in  these  and  other  particulars  the  picking  and 
packing  ran  along  so  late  in  the  season  that  about  two  thou- 
sand five  hundred  or  three  thousand  boxes  of  apples  were 
destroyed  by  wind  and  rain  storms.  He  testified  that  1,593 
boxes  of  apples  were  packed  and  shipped  and  none  of  them 
rejected,  and  that  he  had  received  on  account  three  hundred 
dollars ;  that  his  orchard  was  on  Howell  Mountain,  eight  miles 
from  St.  Helena.  Other  witnesses  testified  to  facts  tending 
to  establish  plaintiff's  contention  that  the  destruction  of  his 
crop  of  apples  was  attributable  to  defendant's  failure  to  per- 
form its  part  of  the  contract.  There  was  evidence  submitted 
by  defendant  in  conflict  with  plaintiff's  testimony. 

Defendant's  answer  and  its  evidence  was  in  effect  that  the 
contract  agreed  upon  and  under  which  plaintiff  and  defendant 
acted  was  one  of  profit-sharing,  by  which  plaintiff  was  guar- 
anteed ten  dollars  per  ton  or  twenty-three  cents  per  box,  and 
after  the  various  charges  referred  to  in  the  contract  and  the 
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cost  of  marketing  the  fruit  were  deducted,  plaintiff  and  de- 
fendant were  to  share  equally  whatever  profits  there  might 
be.  Plaintiff  testified  that  there  was  no  such  understanding. 
Defendant  called  witnesses  who  testified  in  support  of  its 
contention  and  introduced  letters  written  by  plaintiff  to  de- 
fendant during  the  course  of  the  packing  and  up  to  the  close 
of  the  transaction,  which  seem  to  support  defendant's  position. 
At  no  time  prior  to  January  did  plaintiff  make  any  claim  for 
apples  destroyed  by  winter  storms  or  that  defendant  was  re- 
sponsible for  the  loss.  However,  if  the  jury  was  justified 
from  sufficient  evidence  in  finding  that  the  loss  was  caused 
by  defendant's  failure  to  perform  its  duty  under  the  contract 
and  plaintiff  was  free  from  fault,  which  we  do  not  now  deem 
it  necessary  to  decide,  and,  if  the  jury  were  justified  from  the 
evidence  in  finding  that  defendant  agreed  to  pay  plaintiff  fifty 
cents  per  box  net  for  his  apples  and  not  ten  dollars  per  ton, 
or  twenty-three  cents  per  box,  and  that  there  was  no  agree- 
ment to  share  profits  as  part  consideration  for  the  sale,  issues 
upon  which  we  express  no  opinion,  there  remains  the  question : 
Was  the  amount  of  the  verdict  justified  by  the  evidence! 

It  is  conceded  that  in  estimating  damages  the  jury  allowed 
fifty  cents  a  box  on  three  thousand  boxes  of  apples,  less  three 
hundred  dollars  paid  on  account,  but  took  no  account  of  the 
cost  of  picking,  nailing  the  shook,  and  hauling  the  apples  to 
St.  Helena  and  putting  them  on  board  the  cars.  Plaintiff 
justifies  the  verdict  on  the  ground  that  as  the  apples  were 
destroyed  there  was  no  occasion  for  incurring  the  expense  of 
these  charges,  and  defendant  cannot  complain,  because  in  any 
event  its  liability  was  to  pay  fifty  cents  per  box.  Except 
where  otherwise  expressly  provided  by  the  Civil  Code,  the 
measure  of  damages  ''for  the  breach  of  an  obligation  arising 
from  contract  ...  is  the  amount  which  will  compensate  the 
party  aggrieved  for  all  the  detriment  proximately  caused 
thereby,  or  which,  in  the  ordinary  course  of  things,  would  be 
likely  to  result  therefrom."  (Civ.  Code,  sec  3300.)  Where  the 
title  to  personal  property  is  vested  in  the  buyer,  the  detriment 
caused  by  his  breach  of  the  agreement  to  accept  and  pay  for 
the  property  "is  deemed  to  be  the  contract  price."  (Civ. 
Code,  see.  3310.)  ''The  detriment  caused  by  the  breach  of  a 
buyer's  agreement  to  accept  and  pay  for  personal  property, 
the  title  to  which  is  not  vested  in  him,  is  deemed  to  be:  .  •  . 
2.  If  the  property  has  not  been  resold  in  the  manner  pre- 
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scribed  hy  section  3049  [i.  e.,  sold  to  enforce  a  lien,  not  this 
case] ,  the  excess,  if  any,  of  the  amount  due  from  the  buyer, 
under  the  contract,  over  the  value  to  the  seller,  together  with 
the  excess,  if  any,  of  the  expenses  properly  incurred  in  carry- 
ing the  property  to  market,  over  those  which  would  have  been 
incurred  for  the  carriage  thereof,  if  the  buyer  had  accepted 
it.'*     (Civ.  Code,  sec.  3311.) 

Clearly,  the  title  to  the  property  involved  in  the  present 
case  was  not  vested  in  defendant,  and  section  3310  has  no 
application.  Where,  as  here,  the  property  consisted  of  a 
growing  crop  which  was  destroyed  by  the  elements  before  it 
was  harvested,  and  was  never  in  a  condition  to  be  delivered 
to  the  buyer,  we  do  not  think  section  3311  furnishes  the  true 
measure  of  damages.  The  just  and  equitable  measure  is 
found  in  section  3300.  Plaintiff  was  to  receive,  upon  his  view 
of  the  contract,  fifty  cents  per  box  for  his  apples  after  he  had 
picked,  packed,  and  hauled  them  to  St.  Helena  and  delivered 
them  on  board  the  cars.  Upon  no  just  principle  can  he 
recover  the  full  contract  price,  for  the  detriment  to  him  is  at 
most  the  contract  price  less  the  expenses  he  would  have 
incurred  had  he  delivered  the  apples. 

In  Coburn  v.  Calif orma  etc.  Co.,  144  Cal.  81,  84,  [77  Pac. 
771],  the  contract  was  for  the  sale  of  cement  clay  at  a  stated 
price  per  cubic  yard  on  delivery.  Defendant  received  a  cer- 
tain quantity  and  refused  to  receive  any  more.  After  re- 
ferring to  section  3311  of  the  Civil  Code,  the  court  said: 
*' Where,  however,  there  is  no  value,  or  where  under  the  terms 
of  the  special  contract  the  market  value  is  not  an  appropriate 
or  adequate  criterion  of  damages,  it  has  been  said  that  the 
measure  of  damages  is  compensation  for  the  actual  loss  suf- 
fered. (24  Am.  &  Eng.  Ency.  of  Law,  1115.)  The  law  seeks 
to  give  the  complaining  party  the  value  of  his  bargain — ^to 
prevent  a  loss  which  the  fulfillment  of  the  contract  would 
have  prevented — to  put  the  injured  party,  so  far  as  money 
can  do  it,  in  the  same  position  as  if  the  contract  had  been 
performed.  (8  Am.  &  Eng.  Ency.  of  Law,  632.)  Accord- 
ingly, the  contract  price  less  the  cost  of  performing  the  con- 
tract was  held  to  be  the  proper  measure  of  damages  when 
the  buyer  refused  to  take  all  the  tomatoes  grown  <m  a  certain 
tract  of  land,  it  appearing  that  there  was  no  other  market 
for  the  tomatoes."  (Citing  cases.  See  O'ConneU  v.  Main 
etc.  Hotel  Co.,  90  Cal.  515,  [27  Pac.  373].) 
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In  Allen  v.  Los  Molinos  Land  Co.,  25  Cal.  App.  206,  [143 
Pac.  253],  there  was  a  breach  of  a  contract  by  failing?  to  fur- 
nish water  for  the  irrigation  of  a  crop  of  potatoes,  in  conse- 
qnence  of  which  the  yield  was  less  than  it  would  have  been 
had  sufScient  water  been  supplied.  We  held  in  that  case  that 
section  3300  of  the  Civil  Code  furnished  the  rule  for  measur- 
ing the  damages,  namely,  the  market  value  of  the  potatoes 
at  the  selling  place  less  the  expenses  incurred  in  growing  and 
marketing  the  crop.  Plaintiff  offered  no  evidence  of  market 
value  at  the  selling  place  or  elsewhere.  The  jury  had  no 
criterion  by  which  to  measure  the  damages  except  the  contract 
price  of  tlie  apples  and  the  estimated  quantity  destroyed. 

In  its  answer  defendant  denied  the  execution  of  the  con- 
tract sued  upon ;  denied  that  in  its  altered  form  it  expressed 
the  intention  of  the  parties,  and  set  forth  in  much  detail 
what  it  claimed  was  the  contract  as  shown  by  the  acts,  the 
verbal  agreements,  and  correspondence  of  the  parties;  that 
the  price  guaranteed  plaintiff  was  ten  dollars  per  ton  or  what 
both  parties  estimated  would  be  twenty-three  cents  per  box, 
in  addition  to  which  plaintiff  was  to  share  equally  with  de- 
fendant in  the  profits.  In  a  letter  written  by  plaintiff  to 
defendant,  September  18,  1912,  when  negotiations  were  pro- 
gressing for  the  sale  and  purchase  of  the  apples,  plaintiff 
stated  that  the  price  for  the  apples  was  figured  at  ten  dollars 
per  ton  in  enumerating  the  different  items  making  up  fifty 
cents  per  box.  Upon  the  issues  as  presented  by  the  pleadings, 
plaintiff  claiming  fifty  cents  per  box  net,  more  than  double 
the  amount  defendant  claimed  was  the  contract,  defendant 
was  entitled  to  any  evidence  which  would  legitimately  tend 
to  discredit  plaintiff's  claim  and  sustain  defendant's  claim. 
Defendant's  witnesses  testified  that  the  market  value  of 
apples  at  St.  Helena,  such  as  were  involved,  was  $12  per  ton. 
The  court  afterward  struck  out  this  testimony  and  defendant 
excepted  to  the  ruling.  We  think  this  was  error,  for,  had  the 
jury  believed  the  testimony  of  these  witnesses,  it  would  have 
had  some  tendency  to  show  that  plaintiff's  claim  was  unrea- 
sonable and  that  defendant  would  not  have  been  likely  to 
enter  into  a  contract  to  pay  twice  the  market  value  of  the 
apples. 

We  refrain  from  discussing  the  suflBciency  of  the  evidence 
to  sustain  the  implied  finding  of  the  jury  that  the  contract 
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was  as   contended  by   plaintiff,   for  the   reason  that  should 
another  trial  be  had  the  evidence  may  not  be  the  same  as  at 
the  first  trial. 
The  judgment  and  order  are  reversed* 

Burnett,  J^  and  Hart,  J.,  coneorred. 


[Otr.  No.  1485.    Third  Appellate  District.— Deeemher  81,  1915.| 

JAMES  A.  SNOOE  et  al.,  Appellants,  y.  Mrs.  ALICE  PAGE, 

Respondent. 

CoNTRAOTS— Sale  or  Beal  Estate— Bboksb's  Oommission.— A  eontrael 
authorizing  real  estate  brokers  to  sell  property  which  makes  the 
brokers  the  exclnsiye  agents  for  the  sale  of  the  property  but  does 
not  clothe  them  with  the  exclnsiye  right  to  sell  the  property,  does 
not  entitle  the  brokers  to  a  eonmiiasion  on  a  sale  made  by  the 
owner  anaided  by  the  agents. 

Id. — ^Ratitigation — Sale  bt  Ownes.— 'The  sale  by  the  owner  does  not 
constitute  a  ratification  within  the  meaning  of  a  contract  proyiding 
that  the  owner  shall  be  liable  for  commission  on  any  sale  made  by 
the  agents,  "or  ratified"  by  the  owner  daring  the  life  of  the  agree- 
ment. 

Id.— ^Definition  of  "Batipication." — The  terms  "adopt"  and  "ratif j" 
are  properlj  applicable  only  to  contracts  by  a  party  acting  or  assum- 
ing to  act  for  another. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    William  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  B.  M.  Miller,  for  Appellants. 

Robinson  &  Robinson,  and  Harry  L.  Price,  for  Respondent* 

BXJRNBTT,  J.— The  appeal  is  from  a  judgment  of  nonsuit 
in  an  action  for  the  recovery  of  $3,630,  claimed  as  commis- 
sions for  the  sale  of  real  property.  The  contract  of  agen<7, 
as  far  as  necessary  to  quote,  was  as  follows: 

*'Por  value  received,  and  in  consideration  of  the  agreement 
on  the  part  of  Snook  &  Nelson,  hereinafter  contained,  to 
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perform  services  for  me,  I  appoint  said  Snook  &  Nelson,  my 
agents,  and  as  such  authorize  them  to  sell  for  me  within  one 
hundred  and  twenty  days  from  date  hereof,  the  following 
described  property:  .  •  .  Said  property  may  be  sold  as  a 
whole  or  in  such  subdivisions  as  herein  stated,  provided  that 
the  entire  selling  price  shall  not  be  less  than  $20,000. 

''I  hereby  empower  said  Snook  &  Nelson  solely  to  contract 
in  writing  to  sell  said  property  with  the  same  effect  as  if  I 
were  present  and  authorized  the  same.  •  .  .  I  agree  to  pay 
to  Snook  &  Nelson  5%  commission  and  one-half  of  price  ob- 
tained above  $20,000,  commission  on  any  sale  made  by  them 
or  ratified  by  me  during  the  life  of  this  agreement,  or  there- 
after if  sold  to  purchaser  to  whose  attention  said  property 
was  brought  through  them." 

It  is  not  claimed  that  plaintiffs  made  a  sale  or  obtained  a 
purchaser,  but  it  is  conceded  that  defendant,  without  any  aid 
from  or  consultation  with  them,  made  a  contract  for  the  sale 
of  the  property.  It  is  contended,  however,  that,  under  the 
peculiar  terms  of  their  contract,  plaintiffs  were  entitled  to 
a  commission  if  a  sale  were  made  by  the  owner  of  the  prop- 
erty. The  proper  construction  of  said  contract  of  agency  is, 
therefore,  the  desideratum  in  the  case. 

The  first  question  of  importance,  then,  is  whether  the  plain- 
tiffs were  constituted  the  exclusive  agents  or  were  they  given 
the  exclusive  right  to  sell  said  property. 

If  the  former  only,  the  rule  is  well  settled  that  "the  owner 
has  the  right  to  sell  the  same  by  his  own  unaided  efforts  with- 
out becoming  liable  to  the  broker  for  commission;  that  the 
only  effect  of  such  contract  is  to  prevent  the  owner  from  pla- 
cing the  property  in  the  hands  of  another  agent  and  that  the 
owner  does  not  thereby  relinquish  his  right  to  seU  the  prop- 
erly himself  independently  of  the  broker."  (Oolden  Oate 
Packing  Co.  v.  Farmers'  Union,  55  Cal.  606;  Waterman  v. 
BoltingTiouse,  82  Cal.  659,  [23  Pac.  195;  Dreyfus  v.  Bichard' 
son,  20  Cal.  App.  800,  [130  Pac.  161].) 

The  right  on  the  part  of  the  owner  is  an  implied  condition 
of  the  agency,  subject  to  which  the  agent  accepts  it,  and  as 
his  commission  is  payable  only  in  case  of  his  success  in  finding 
a  purchaser,  the  agent  takes  his  chances  of  the  owner  himself 
making  the  sale.  {Dole  v.  Sherwood,  41  Minn.  535,  [16  Am. 
St.  Eep.  731,  6  L.  E.  A.  720,  43  N.  W.  669].) 
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The  contract  herein  certainly  does  not  expressly  confer 
upon  plaintiffs  the  exclusive  right  to  sell  the  property,  nor 
does  it  in  apt  terms,  if  at  all,  provide  for  a  commission  in 
case  the  owner  himself  should  dispose  of  it. 

In  considering  the  matter  we  are  to  keep  in  mind  that  the 
burden  is  upon  plaintiffs  to  establish  their  daim,  and  that, 
since  the  contract  was  prepared  by  them,  any  uncertainty 
or  ambiguity  in  the  terms  of  the  instrument  must  be  resolved 
in  favor  of  the  owner. 

With  this  in  view,  then,  taking  the  contract  "by  the  four 
comers,"  we  reach  the  conclusion  that  plaintiffs  were  made 
the  exclusive  agents  but  they  were  not  clothed  with  the  ex- 
clusive right  to  sell  the  property.  The  use  of  the  word 
*' solely"  can  furnish  the  only  pretense  of  justification  for 
the  contention  of  plaintiffs  but,  fairly  interpreted,  the  clause 
imports  the  meaning  of  sole  agency.  If  it  had  been  the  in- 
tention to  deprive  the  owner  of  the  right  to  sell,  or  in  case  of 
such  sale  to  create  a  liability  for  commissions,  it  could  and, 
no  doubt,  would  have  been  easily  and  clearly  expressed.  With 
such  contingency  in  view  the  parties  would  have  provided 
that  "Snook  &  Nelson  should  have  the  exclusive  right  to  sell 
said  property,"  or,  "in  case  of  a  sale  made  by  the  owner  they 
should  be  entitled  to  the  same  commissions  as  though  made 
by  themselves." 

The  fact  is  that  by  the  clause  under  consideration  the  par- 
ties were  not  treating  of  an  actual  sale,  nor  did  they  contem- 
plate any  personal  participation  of  the  owner  in  the  trans- 
action. The  language  shows  that  they  were  considering  a 
contract  or  agreement  for  the  sale  rather  than  the  sale  itself, 
and  such  contract  made  in  the  absence  of  the  owner,  which, 
of  course,  excludes  by  implication  the  consideration  of  what 
might  be  done  by  the  owner  herself  in  consummating  a  trans- 
fer of  the  property.  In  this  respect  the  contract  in  Davis 
V.  Van  Tassel,  107  N.  Y.  Supp.  910,  was  apparently  more 
favorable  to  the  broker  than  the  one  involved  herein,  but  in 
that  case  the  court  said:  "No  doubt  a  contract  could  be  made 
whereby,  in  consideration  of  the  efforts  made  by  an  agent  to 
sell  property,  the  owner  might  obligate  himself  to  pay  a  sum 
agreed  upon  if  the  premises  were  sold  even  without  the  aid 
of  the  broker ;  but  it  does  not  seem  to  me  that  this  is  such  a 
contract    The  plaintiff  is  constituted  the  recognized  sole 
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agent  for  the  property;  but  there  is  nothing  in  the  fact  of 
sole  agency  which  in  itself  gives  the  broker  any  right  to 
commissions,  unless  he  is  the  procuring  cause  of  the  sale." 

It  was  further  held  that  the  words:  "And  at  such  times  as 
a  sale  shall  be  effected  for  any  of  the  above  mentioned  prop- 
erty for  the  prices  named  ...  I  agree  to  pay  upon  the  sum 
of  2  per  cent  ...  at  such  times  as  such  sales  are  effected/' 
referred  to  sales  made  by  such  agents  and  did  not  include 
a  sale  made  by  the  owner  himself. 

The  cases  cited  by  appellants  involve  an  entirely  different 
contract  from  the  one  before  us. 

In  Crane  v.  McCormick,  92  Cal.  176,  [28  Pac.  222],  by  the 
terms  of  the  contract  the  brokers  were  authorized  to  sell  the 
property  at  any  time  within  one  year,  and  it  was  expressly 
agreed  that  the  commissions  should  be  paid  if  the  owners 
withdrew  the  property  from  sale  or  effected  a  sale  in  any 
way  during  the  year.  The  owners  did  make  a  sale  during 
the  year  and,  therefore,  one  of  the  conditions  happened  that 
rendered  them  liable  for  the  commission. 

In  Maze  v.  Gordon,  96  Cal.  61,  [30  Pac.  962],  the  contract 
provided  that  if  the  owner  should,  before  the  expiration  of 
the  contract,  withdraw  the  sale  of  the  property,  the  broker 
should  be  entitled  to  his  commission,  and  it  was  properly 
and  necessarily  held  that  since  the  owner  did  withdraw  the 
property  from  sale  within  said  time,  the  broker  was  entitled 
to  his  commission. 

In  KimmeU  v.  SkeUy,  130  Cal.  555,  [62  Pac.  1067],  the 
owner  specifically  agreed:  "That  a  commission  is  to  be  paid 
in  the  event  of  a  sale  of  said  real  property  by  them  or  any- 
one else  inclttding  myself/' 

In  those  cases  and  some  others  cited  it  may  be  said  the 
principal  controversy  was  as  to  whether  there  was  sufficient 
consideration  for  the  agreement.  There  was  no  such  dispute, 
as  herein,  over  the  interpretation  of  the  contract  itself. 

The  other  point,  that  the  owner  is  liable  for  the  reason 
that  she  ratified  the  sale,  is  even  less  tenable.  The  contention 
is  that  she  ratified  the  sale  by  making  it  This  would  cer- 
tainly be  a  strange  and  extraordinary  use  of  the  term 
"ratify."  We  must  assume  that  the  parties  attached  to  the 
term  its  ordinary  and  usual  signification. 

In  Norton  v.  Shelby  County,  118  U.  S.  425,  [30  L.  Ed.  178, 
6  Sup.  Ct.  Rep.  1121],  it  was  held:  "To  ratify  is  to  give 
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validity  to  the  act  of  another  and  implies  that  the  person  or 
body  ratifying  has  at  the  time  power  to  do  the  act  ratified/' 

In  Heyn  v.  O'Hagen,  60  Mich.  150,  [26  N.  W.  861},  it  was 
said:  ''To  ratify  is  to  give  sanction  and  validity  to  some- 
thing done  without  authority  by  one  individual  in  behalf  of 
another." 

In  legal  phrase,  it  usually  means  to  approve  or  confirm  by 
a  principal  what  has  been  done  by  an  agent  or  one  assuming 
to  act  for  another.  {City  of  Lexington  v.  Lafayette  County 
Bank,  165  Mo.  671,  [65  S.  W.  943].) 

"The  terms  'adopt'  and  'ratify*  are  properly  applicable 
only  to  contracts  by  a  party  acting  or  assuming  to  act  for 
another.  The  latter  may  then  adopt  or  ratify  the  act  of  the 
former,  however  unauthorized.  To  adoption  or  ratification 
there  must  be  some  relation,  actual  or  assumed,  of  principal 
and  agent'*  (Shepardson  v.  GiUette,  133  Ind.  125,  [31  N.  E. 
788].) 

In  33  Cyc,  page  1528,  "ratification**  is  defined  as  "The 
act  of  giving  sanction  and  validity  to  something  done  by 
another;  the  adoption  by  a  person  as  binding  upon  himself 
of  an  act  done  in  such  relations  that  he  may  claim  it  was 
done  for  his  benefit  although  done  under  such  circumstances 
as  would  not  bind  him  but  for  his  subsequent  assent.  The 
approval  by  act,  word  or  conduct  of  that  which  was  attempted 
(if  accomplished)  but  which  was  improperly  or  unauthor- 
izedly  performed  in  the  first  instance.  The  confirmation  of 
a  previous  act  done  either  by  the  party  himself  or  another. 
The  confirmation  of  a  voidable  act.  A  definition  of  estab- 
lish.** 

As  used  in  the  code,  the  term  undoubtedly  refers  to  the 
act  of  another.     (See  sees.  2310  and  2312,  Civ.  Code.) 

The  act  of  defendant  in  selling  the  property  was,  of  course, 
the  act  of  the  principal  and,  moreover,  it  was  an  entirely 
valid  act.  It  was  not  voidable  in  any  sense,  even  though  it 
should  be  held  that  the  brokers  were  given  the  exclusive  right 
of  sale.  For  this  exclusive  right  of  sale  would  only  mean 
that  they  were  entitled  to  their  commission  no  matter  how  or 
by  whom  the  sale  was  effected. 

We  think  the  decision  was  right,  and  the  judgment  is 
therefore  afSrmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[CSt.  No.  1775.    Second  Appellate  District.— December  23,  1916.] 

DABNET  OIL  COMPANY  (a  Corporation),  Respondent,  v. 
PEOVIDENCE  OIL  COMPANY  OF  ARIZONA  (a  Cor- 
I>oration),  et  al.,  Defendants  and  Respondents;  A.  H. 
BUTLER  &  COMPANY  et  al.,  Interveners  and  Appel- 
lants. 

AppsAii— Obdbe  Dismissing  AonoN  as  to  Obtain  Dxvsndants — Dis- 
insBATi  OF  APPXAifc — ^An  appeal  from  a  Judgment  dumissing  an 
amended  complaint  in  interrention  as  to  certain  defendant!,  but 
leaving  the  question  undetermined  as  to  other  defendants,  should 
be  dismissed,  as  the  order  of  dismissal  ia  not  a  final  judgment 
and  determination  of  the  action, 

APPEAL  from  a  jad^rment  of  the  Superior  Conrt  of  Los 
Angeles  County.    Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Valentine  &  Newby,  for  Appellants. 

Hunsaker  &  Britt,  and  Murphey  &  Poplin,  for  Defendants 
and  Respondents  Midway  Royal  Petroleum  Company  et  aL 

N.  P.  Moerdyke,  for  Plaintiff  and  Respondent 

Kemp,  Mitchell  &  Silverberg,  George  B.  Whitaker,  and  7.  S. 
MeKnight,  for  Other  Defendants  and  Respondents. 

CONRBY,  P.  J. — In  this  action  a  complaint  was  ffled  by 
the  Dabney  Oil  Company  to  establish  the  plaintiff's  owner- 
ship of  certain  oil-bearing  lands  and  to  have  certain  of  the 
defendants  declared  trustees  for  the  plaintiff  of  property  held 
in  possession  by  them,  and  for  an  accounting.  After  the  filing 
of  plaintiff's  complaint  an  election  of  directors  of  plaintiff  cor- 
poration was  held  and  the  control  of  the  corporation  passed 
from  a  board  of  directors  which  was  acting  in  harmony  with 
A.  H.  Butler  &  Company  (a  corporation)  and  others  associated 
with  them  as  stockholders  in  the  Dabney  Oil  Company,  to  a 
new  board  of  directors  controlled  by  certain  of  the  defend- 
ants. Under  its  new  control  the  plaintiff  caused  a  substitution 
of  attorneys  to  be  made  herein  and  moved  for  a  dismissal 
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of  plaintiff's  action  as  against  the  defendants  A.  T.  Jergins, 
Palladium  Investment  Company,  a  corporation,  and  Midway 
Royal  Petroleum  Company,  a  corporation.  At  the  time  of 
substitution  of  a  new  attorney  for  the  plaintiff  corporation 
the  court  by  order  gave  leave  to  said  A.  H.  Butler  &  Com- 
pany et  al.  (appearing  by  the  same  attorneys  who  had  there- 
tofore been  employed  as  attorneys  for  the  corporation),  to 
file  a  complaint  in  intervention.  That  complaint  was  filed, 
and  later  an  amended  complaint  in  intervention  was  filed  by 
the  same  interveners.  The  motion  for  dismissal  of  the  ac- 
tion of  the  plaintiff  as  against  the  three  defendants  above 
mentioned  and  the  demurrer  of  those  defendants  to  the 
amended  complaint  in  intervention  came  on  for  hearing  at 
the  same  time.  After  argument  it  was  ordered  that  the 
motion  be  granted ;  also  that  the  demurrer  of  those  three  de- 
fendants to  the  amended  complaint  in  intervention  be  sus- 
tained without  leave  to  amend,  and  it  was  ordered  that  the 
action  be  dismissed  as  to  the  defendants  Midway  Royal  Petro- 
leum Company,  A.  T.  Jergins,  and  Palladium  Investment 
Company,  and  that  the  amended  complaint  in  intervention 
be  dismissed  as  to  said  defendants.  The  defendants  named 
in  the  amended  complaint  in  intervention  are  the  same  as 
the  defendants  named  in  the  principal  complaint.  So  far 
as  the  record  shows,  the  action  remains  pending  as  to  seven 
defendants  other  than  the  three  affected  by  said  orders  of  dis- 
missal. The  interveners  have  attempted  to  appeal  ''from  the 
judgment  of  dismissal  as  to  the  defendants  Midway  Royal 
Petroleum  Company,  A.  T.  Jergins,  and  Palladium  Invest- 
ment Company,  rendered  in  the  above-entitled  action  on  the 
first  day  of  April,  1913,  and  from  the  whole  of  said  judg- 
ment." 

The  respondents  claim  that  the  appeal  should  be  dismissed, 
for  the  reason  that  the  order  of  dismissal  was  not  a  final 
judgment  and  determination  of  the  action.  As  authority  for 
the  proposition  insisted  upon  by  them  they  refer  us  to  Nolan 
V.  Smith,  137  Cal.  360,  [70  Pac.  166],  and  other  cases  cited 
in  their  brief.  In  response  to  these  cases  appellants  direct 
attention  to  Stich  v.  Dickinson  (Ooldner),  38  Cal.  608,  and 
other  cases,  which  hold  that  an  appeal  lies  where  an  order 
has  been  made  refusing  to  allow  the  filing  of  a  complaint 
ki  intervention,  or  where  a  judgment  of  dismissal  has  been 
entered  against  the  interveners  after  an  order  sustaining  a 
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demurrer  to  their  complaint.  In  Baxter  ▼.  Boege,^  (Civ. 
No.  1763),  wherein  our  decision  was  filed  on  the  twenty-first 
day  of  December,  1915,  we  have  discussed  those  decisions  and 
outlined  our  views  upon  the  subject.  We  agree  that  if  the 
order  appealed  from  herein  had  been  an  order  or  judgment 
dismissing  the  intervention  as  to  all  of  the  parties,  the  inter- 
veners would  have  the  right  to  appeal  therefrom.  But  since 
the  order  does  not  attempt  to  dispose  of  all  of  the  issues  in- 
volved in  the  intervention,  but  is  only  a  partial  determination 
thereof,  the  case  is  the  same  as  where  a  dismissal  is  granted 
as  to  some  but  not  aU  of  the  defendants  to  the  action  and  the 
plaintiff  attempts  to  appeal  therefrom.  As  held  in  Baxter 
V.  Boege,  supra,  such  right  of  appeal  does  not  exist 

For  these  reasons  we  conclude  that  the  objections  made  by 
respondents  to  further  consideration  of  this  appeal  should 
be  sustained,  and  the  appeal  is  dismissed. 

Jamesy  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  1772.    Second  Appellate  XMstriet.— December  24,  1916.) 

IMPERIAL  WATER  COMPANY  No.  1  (a  Corporation), 
Appellant  and  Respondent,  v.  LUCY  WORES  et  al., 
Respondents  and  Appellants. 

Ibsioation  Cobpoeation— -CoNSTEucnoN  OF  Waste  Canal — Looation — 
Implied  Consent. — Where  a  corporation  organized  for  the  pur- 
poses of  securing  water  for  irrigation  and  distributing  the  same 
among  its  stockholders  is  requested  by  the  owner  of  a  tract  of  land 
adjoining  the  territory  watered  by  the  irrigation  system  to  con- 
struct a  waste  canal  along  the  southerly  line  of  such  tract,  for  the 
purpose  of  preventing  the  flooding  of  the  same  from  waste  waters, 
and  the  corporation  in  complying  with  the  request  constructs  the 
canal  diagonally  across  such  tract  instead  of  in  the  place  requested, 
and  the  owner  makes  objection  thereto  prior  to  completion  of  the 
construction,  but  thereafter  notifies  the  corporation  that  she  intends 
to  make  use  of  the  canal  for  the  purpose  of  irrigating  her  own  land, 
such  notification  constitutes  an  implied  consent  to  such  construction, 
and  the  completion  by  the  corporation  likewise  constitutes  a  eon- 
sent  to  such  user  by  the  owner. 

*0n  February  17,  1916,  this  case  was  by  order  of  the  supreme  court 
transferred  to  the  supreme  court  for  further  hearing. 
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lb. — Action  to  Quiet  Title — Injunction — Costs.— In  an  action  by  the 
eorporation  to  quiet  its  title  or  right  to  the  nse  of  the  waste  canal 
aeroBs  the  land  of  such  owner,  and  to  enjoin  the  latter  from  main- 
taining any  obstruction  which  will  in  any  manner  interfere  with  the 
free  ingress  or  egress  of  the  plaintiff  for  the  purpose  of  cleaning, 
repairing,  or  inspecting  such  canal,  and  from  obstructing  in  any 
way  the  flow  of  water  therein,  the  plaintiff  is  entitled  to  its  costs, 
notwithstanding  the  suit  is  in  equity  and  includes  the  right  to  an 
injunction. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County.    Franklin  J.  Cole,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  P.  WiUard,  for  Plaintiff. 

Conkling  &  Brown,  for  Defendants. 

CONRET,  P.  J. — ^At  all  times  mentioned  in  the  complaint 
the  plaintiff  was  a  corporation  organized  for  the  purposes 
of  securing  water  for  irrigation  and  other  purposes  and  for 
distribution  of  the  same  at  cost,  among  its  stockholders  only, 
for  use  upon  lands  owned  by  them  within  certain  described 
limits  in  the  county  of  Imperial,  and  has  been  engaged  in 
distributing  upon  said  lands  a  large  amount  of  water  which 
it  receives  at  the  southerly  boundary  of  its  territory  and  dis- 
tributes through  a  system  of  canals  and  ditches.  The  defend- 
ant Lucy  Wores,  in  the  year  1905  or  prior  thereto,  became 
the  owner  of  a  tract  of  land,  known  as  Tract  No.  74,  situated 
immediately  north  of  the  territory  watered  by  the  plaintiff's 
irrigation  system.  The  canal  system  of  plaintiff  extends  in 
a  northerly  direction  through  its  territory,  and  the  canals 
converge  in  the  northerly  part  of  this  territory  and  discharge 
their  surplus  and  waste  water  into  a  canal  designated  as  the 
Rose  Waste-way.  Prior  to  the  year  1906,  there  was  a  well- 
defined  watercourse  known  as  the  Salton  River,  later  called 
the  Alamo  River,  which  ran  across  a  portion  of  Tract  74,  but 
in  a  more  northerly  direction  than  that  taken  by  the  present 
Rose  waste  canal.  This  watercourse  carried  the  overflow 
water  from  the  Colorado  River  whenever  any  was  discharged, 
and  also  carried  the  rain-water  which  fell,  when  any  such 
rain-water  did  fall,  over  a  considerable  part  of  the  territory 
covered  by  the  water  system  of  the  plaintiff.    Such  rainfall 
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and  overflow  water  was  thus  carried  over  and  through  Tract 
74  to  lower  lands  lying  farther  to  the  north.  Since  March  1, 
1904,  plaintiff  has  continuously  conveyed  and  discharged 
waste  water  from  its  canal  system  across  and  beyond  said 
Tract  74. 

At  all  times  mentioned  in  the  complaint  the  defendant 
Charles  B.  Wores  was  the  agent  or  representative  of  the 
defendant  Lucy  Wores  in  the  transactions  referred  to  herein. 
In  the  years  1905  and  1906  the  defendants  complained  to 
plaintiff  of  the  discharge  and  flow  of  waste  and  excess  water 
going  through  plaintiff's  Rose  canal  from  the  south,  and  com- 
plained that  the  water  was  flooding  Tract  74,  and  requested 
the  plaintiff  to  construct  a  ditch  or  canal  from  the  said  Rose 
Waste-way  south  of  Tract  74  in  such  a  way  as  to  prevent  the 
flooding  of  Tract  74,  and  requested  that  such  canal  be  con- 
structed along  the  south  line  of  Tract  74  from  the  southwest 
comer  of  that  tract  easterly  past  its  southeast  comer  to  a 
deep  gulch  known  as  the  Alamo  Cut-off.  In  April,  1906, 
after  making  surveys,  the  plaintiff  concluded  to  build  such 
waste  canal,  not  along  the  south  side  of  Tract  74,  but  upon 
a  diagonal  line  running  through  that  tract  northeasterly. 
Thereupon  it  proceeded  to  construct  the  canal  upon  such 
diagonal  line  and  completed  the  work  in  December,  1906. 
The  defendants  were  without  knowledge  of  the  selection  of 
this  diagonal  route,  or  that  plaintiff  intended  constructing 
the  canal  through  the  tract,  until  the  same  was  partially  con- 
structed. They  gave  no  prior  consent  thereto  other  than 
their  request  for  the  construction  of  a  canal  along  the  south 
line  of  their  tract,  as  before  stated.  In  April,  1906,  at  a 
time  after  the  commencement  of  the  construction  of  this 
canal  or  ditch,  the  defendants  learned  of  the  work  that  was 
going  on  and  protested  to  plaintiff  and  objected  to  the  place 
where  the  canal  was  being  constructed.  Shortly  thereafter 
the  defendant  Lucy  Wores  notified  plaintiff  that  she  intended 
to  make  use  of  this  canal  herself  for  the  purposes  of  conduct- 
ing waste  water  over  and  irrigating  her  land.  The  canal 
having  been  completed,  plaintiff  began  to  use  it  as  a  waste- 
way  for  its  surplus  water  and  ever  since  has  so  continued 
witiiout  interruption,  except  as  will  be  herein  stated.  In 
January,  1908,  defendants  placed  an  obstruction  consisting 
of  a  check  and  gate  so  arranged  that  they  could  dam  up  the 
water  flowing  in  this  waste  ditch  and  divert  the  water  there- 
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from  so  as  to  irrigate  a  portion  of  Tract  74.  In  January, 
1909,  defendants  commenced  to  irrigate  and  cultivate  this 
land  and  have  ever  since  continued  so  to  do,  and  have  irri- 
gated such  land  by  checking  up  the  water  in  the  waste  canal 
and  diverting  the  water  therefrom,  thereby  causing  the  banks 
of  the  Rose  Waste-way  to  overflow  and  discharge  water  upon 
the  roads,  fields,  and  crops  of  those  adjoining  that  canal, 
to  the  annoyance  and  detriment  of  the  plaintiff  and  its  stock- 
holders. The  plaintiff  and  its  officers  and  directors  have  at 
all  times  known  that  the  defendants  have  obstructed  this 
waste  canal  and  used  the  water  therefrom  for  irrigation,  and 
until  shortly  prior  to  the  commencement  of  this  action  never 
made  any  objection  thereto.  The  action  was  commenced  by 
filing  of  the  complaint  herein  on  June  26,  1912.  About  one 
year  prior  thereto  plaintiff  removed  the  check  theretofore 
placed  in  the  canal  by  the  defendants,  in  order  that  plaintiff 
might  clean  out  the  canal,  but  immediately  thereafter  plain- 
tiff replaced  said  check  by  a  similar  structure  more  sub- 
stantial than  that  theretofore  placed  in  the  canal  by  the 
defendants.  This  replacement  was  made  by  the  plaintiff 
for  the  convenience  of  the  defendant  Lucy  Wores  and  in 
order  that  she  might  continue  to  irrigate  her  said  land.  The 
Rose  Waste-way  is  a  necessity  to  the  canal  system  of  the 
plaintiff,  and  it  is  impracticable  to  operate  and  maintain 
plaintiff's  system  without  such  waste-way  or  some  available 
substitute  therefor.  Shortly  before  the  twentieth  day  of 
June,  1912,  the  plaintiff  entered  upon  said  canal  and  tore 
out  the  check  and  gate  which  it  had  constructed  as  above 
stated  and  destroyed  the  same.  Two  days  later  the  defend- 
ants re-entered  upon  the  canal  and  by  the  erection  of  a 
barbed-wire  fence  excluded  and  ejected  the  plaintiff  there- 
from and  placed  a  temporary  check  in  the  canal  (near  the 
place  from  which  the  former  check  had  been  removed)  for 
the  purpose  of  enabling  them  to  divert  water  from  the  waste 
canal  for  irrigation,  as  they  had  been  accustomed  to  do. 

The  plaintiff  by  this  action  seeks  a  decree  quieting  its  title 
or  right  to  the  use  of  said  waste-way  across  the  land  of  the 
defendants,  and  enjoining  the  defendants  from  maintaining 
any  obstruction  which  will  in  any  manner  interfere  with  the 
free  ingress  and  egress  of  the  plaintiff  or  its  employees  for  the 
purpose  of  cleaning,  repairing,  or  inspecting  the  waste-way, 
and  further  enjoining  the  defendants  from  obstructmg  in 


Digitized  byLjOOQlC 


Dec.  1915.]     Imperial  Water  Co.  No.  1  v.  Wores.  257 

any  way  or  for  any  purpose  the  flow  of  water  therein.  Upon 
sufficient  evidence  the  court  found  the  facts  to  be  as  we  have 
stated  them,  and  likewise  found  ''that  since  the  construction 
of  said  waste-way  across  the  said  Tract  74,  the  defendant 
Lucy  Wores  has  consented  to  the  maintenance  thereof  sub- 
ject to  her  right  to  use  the  same  for  irrigation  in  the  manner 
in  which  she  has  used  the  same  as  aforesaid,  and  has  not 
consented  otherwise." 

In  accordance  with  its  conclusions  of  law  following  the  find- 
ings of  fact,  judgment  was  rendered  to  the  effect  that  "upon 
the  restoration  and  reconstruction  by  plaintiff  of  the  check 
torn  out  and  destroyed  about  the  1st  of  June,  1912,  and  in 
substantially  the  same  condition,  location,  and  position  as  the 
same  existed  at  the  time  the  same  was  removed  therefrom  and 
destroyed  by  plaintiff,  and  not  otherwise,  plaintiff  is  entitled 
to  use  the  waste  canal  described  in  the  complaint,  across  the 
lands  of  defendant  Lucy  Wores,  and  to  discharge  its  surplus 
waters  therethrough  in  the  same  manner  that  it  has  been  ac- 
customed to  discharge  the  same,  subject  always  to  the  right  of 
the  defendant  Lucy  Wores  to  obstruct  and  divert  such  waste 
water  by  means  of  said  check  or  irrigating  so  much  of  said 
Tract  74  as  she  has  been  accustomed  to  irrigate  previous  to 
the  said  June  26,  1912,  and  no  more.    It  is  ordered  and  ad- 
judged that  in  diverting  the  said  waste  water  defendant  shall 
not  check  said  water  to  any  higher  level  than  that  to  which 
she  checked  the  same  prior  to  June  26,  1912.    It  is  further 
ordered  that  any  check  placed  in  the  said  waste- way  by  plain- 
tiff shall  be  so  constructed  as  to  permit  all  water  in  excess  of 
that  being  diverted  by  defendant  to  flow  down  the  said  waste- 
way  without  interference,  and  that  when  not  in  use  such  check 
and  obstruction  shall  be  so  removed  as  to  permit  the  free  flow 
of  water  and  the  scouring  of  the  channel  of  said  waste-way 
above  said  check  of  all  deposits  of  silt.    It  is  ordered  and  ad- 
judged that  plaintiff  is  entitled  to  convenient  ingress  and 
egress  from  tiie  said  canal  for  the  purpose  of  cleaning  and 
caring  for  the  same,  and  that  such  right  extends  over  the 
strip  of  ground  eighty  feet  in  width;  that  is  to  say,  forty  feet 
on  each  side  of  the  center  line  of  said  canal.    It  is  further 
adjudged  and  decreed  that  the  defendant  Lucy  Wores  is  en- 
titled to  enter  upon  the  said  strip  of  land  at  all  times  for  the 
purpose  of  maintaining,  repairing,  and  caring  for  the  said 
check  in  the  said  canal  so  used  by  her  for  the  purpose  of 
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diverting  water  therefrom  for  the  irrigation  purposes  afore- 
said, and  for  the  purposes  of  making  such  diversion  of  water. 
It  is  further  ordered  and  decreed  that  defendant  Lucy  Wores 
recover  her  costs  therein  taxed  at  $ .**  The  plaintiff  ap- 
peals from  certain  specified  portions  of  this  judgment,  in- 
cluding in  the  appeal  substantially  all  of  it  except  the  sen- 
tence defining  plaintiff's  right  of  way  and  its  right  of  access 
thereto.  The  defendants  appeal  generally  from  the  judgment. 
The  record  consists  of  the  judgment-roll  and  the  notices  of 
appeal. 

The  plaintiff  claims  that  it  is  entitled  to  this  waste-way 
because  at  considerable  expense  it  was  constructed  under  a 
parol  license  and  under  circumstances  which  should  now  estop 
the  defendants  from  destroying  its  efKciency.  We  have  no 
doubt  that  a  right  of  way  may  be  thus  obtained  by  virtue*  of 
an  executed  parol  b'cense.  The  circumstances  being  sufK- 
cient  to  create  an  estoppel,  "the  license  becomes  in  all  es- 
sentials an  easement"  {Crescent  Canal  Co.  v.  Montgomery, 
143  Cal.  248,  [65  L.  R  A.  940,  76  Pac.  1032]  j  Stoner  v. 
Zucker,  148  Cal.  516,  [113  Am.  St.  Rep.  301,  7  Ann.  Cas.  704, 
83  Pac.  808].)  The  request  made  by  the  defendants  that  the 
plaintiff  construct  a  waste  ditch  along  the  south  side  of  their 
land  was  not  a  consent  to  the  construction  of  such  a  ditch 
diagonally  through  such  land.  Knowledge  by  the  owner  that 
the  work  was  being  done  without  her  permission  was  promptly 
followed  by  a  protest  from  her,  and  this  of  course  indicateti 
that  she  did  not  consent  thereto  and  was  giving  no  license 
therefor.  Following  this,  however,  she  informed  the  plain- 
tiff that  she  intended  to  make  use  of  the  ditch  for  the  purpose 
of  irrigating  her  land  by  using  thereon  some  of  the  waste 
water  flowing  through  the  ditch.  This  constituted  by  implica- 
tion a  consent  that  the  plaintiff  might  build  the  ditch.  On 
the  other  hand,  if,  without  any  other  or  different  consent  of 
the  owner  (and  such  seems  to  be  the  fact),  the  plaintiff  com- 
pleted the  construction  of  its  ditch,  it  may  reasonably  be  in- 
ferred that  the  plaintiff  intended  thereby  to  consent  to  such 
iise  of  the  ditch  by  the  defendants.  That  this  was  the  under- 
standing on  the  part  of  the  plaintiff  is  evidenced  by  the  fact 
that  subsequently,  when  it  found  that  a  check  and  gate  had 
been  arranged  in  the  ditch  for  irrigation  purposes  by  the  de- 
fendants, and  when  it  became  necessary  for  plaintiff  tempo- 
rarily to  remove  this  obstruction  in  the  course  of  repairs  to  the 
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ditch,  it  immediately  thereafter  replaced  the  check  by  a 
similar  and  more  substantial  structure,  and  so  placed  tbe 
same  for  the  convenience  of  the  defendants  in  order  that  they 
might  continue  to  irrigate  their  land.  Under  these  circum- 
stances, when  the  plaintiff  on  or  about  the  1st  of  June,  1912, 
destroyed  the  gate  theretofore  established  by  it,  this  was  a 
wrongful  denial  of  a  limitation  under  which  its  continuing 
right  to  maintain  the  ditch  exists.  Plaintiff's  counsel  con- 
tends that  the  facts  found  do  not  authorize  a  judgment  requir- 
ing the  plaintiff  to  restore  and  reconstruct  the  check  torn 
out  by  it  from  the  ditch.  The  judgment  does  not  require  the 
plaintiff  to  do  anything;  it  merely  imposes  upon  it  the  con- 
dition that  it  must  do  a  certain  thing  as  a  necessary  incident 
to  the  enforcement  of  a  certain  right.  It  is  required  to  do 
equity  in  a  matter  incidental  to  its  right  to  have  affirmative 
relief  in  equity.  Having  complied  with  that  condition,  it  is 
permitted  to  discharge  its  surplus  water  through  the  ditch 
in  the  same  manner  that  it  has  been  accustomed  to  discharge 
the  same,  and  suitable  provision  is  made  for  the  free  flow  of 
the  water,  subject  only  to  the  temporary  checking  of  that  flow 
during  times  of  irrigation  of  the  land  of  the  defendants  by^ 
the  use  of  such  waste  water. 

It  should  be  distinctly  understood  that  this  case  does  not 
attempt  to  settle  or  determine  any  right  or  claim  of  the  de- 
fendants to  have  any  water  continue  to  flow  through  the  Rose 
canal  or  ditch  or  across  said  Tract  74.  We  are  dealing  solely 
with  the  ditch  or  canal  itself  and  the  right  of  the  defendants 
to  a  certain  limited  use  of  the  ditch  for  the  diversion  of  water 
therefrom  whenever  such  water  is  by  the  plaintiff  permitted 
to  flow  therein. 

Plaintiff  objects  to  the  provision  in  the  decree  that  the  de- 
fendant Lucy  Wores  recover  costs,  and  insists  that  the  costs 
should  be  allowed  in  favor  of  the  plaintiff.  We  are  referred 
to  Code  of  Civil  Procedure,  section  1022,  subdivision  5,  which 
provides  that  costs  are  allowed  of  course  to  the  plaintiff  upon 
a  judgment  in  his  favor  in  an  action  which  involves  the  title 
or  possession  of  real  estate.  Although  the  suit  is  in  equity 
and  includes  the  right  to  an  injunction,  it  is  primarily  an 
action  to  quiet  title  to  a  right  in  real  property.  It  has  been 
held  that  where  the  plaintiff  has  any  judgment  in  his  favor 
in  an  action  to  quiet  title,  though  it  be  for  only  a  part  of 
the  property,  the  costs  should  be  in  favor  of  the  plaintiff. 
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(Sierra  Uman  etc.  Co.  v.  Wolff,  144  Cal.  430,  [77  Pac.  1038].) 
And  there  seems  no  doubt  that  the  right  claimed  by  the  plain- 
tiflE  herein  is  a  right  to  real  property.  {Lower  Kings  R.  W. 
D.  Co.  V.  Kings  B.  A  Fresno  C.  Co.,  60  CaL  408.)  It  is  true 
that  a  mere  license  revocable  in  its  nature  would  not  amount 
to  an  interest  or  estate  in  the  land.  {Emerson  v.  Bergin,  76 
Cal.  197,  201,  [18  Pac.  264].)  But  where  the  right,  although 
originating  in  a  license,  exists  for  the  benefit  of  the  licensee's 
land  and  has  become  irrevocable,  its  character  becomes  that 
of  an  easement  which  is  an  interest  in  real  property  within 
the  meaning  of  the  code  section  above  mentioned.  {Schmidt 
V.  Klotz,  130  Cal.  223,  [62  Pac.  470] ;  Stoner  v.  Zucker,  148 
Cal.  516,  [113  Am.  St.  Bep.  301,  7  Ann.  Cas.  704,  83  Pac. 
808].) 

Concerning  the  plaintiff's  daim  that  the  defendants  had  not 
maintained  a  check  in  the  canal  and  had  not  used  the  ditch 
for  a  period  of  five  years,  and  therefore  that  the  defendants 
had  not  acquired  any  prescriptive  right  therein,  a  sufficient 
answer  is  that  the  right  of  the  defendants,  so  far  as  recognized 
by  the  judgment  herein,  is  not  based  upon  adverse  use,  but 
solely  upon  the  condition  inhering  in  the  plaintiff's  right  of 
way  as  we  have  construed  it  in  this  opinion. 

The  judgment  is  modified  by  striking  therefrom  the  provi- 
sion contained  therein  allowing  costs  to  the  defendant  Lucy 
Wores,  and  the  court  below  is  directed  to  further  amend  the 
judgment  by  allowing  costs  to  the  plaintiff.  As  so  amended, 
the  judgment  shall  stand  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[Crim.  No.  602.    Tint  Appellate  DiBtriei^Beeember  87,  1916.] 

THE   PEOPLE,   Respondent,   v.   EDWAED   M.   DATES, 

Appellant 

Criminal  Law — ^Embszzlembnt  of  LEOAOT—YxNini. — In  the  proaeeu* 
tion  of  an  executor  for  the  embezzlement  of  a  legacy,  it  cannot  be 
contended  that  the  yenne  of  the  offense  was  not  proved  as  laid  in 
the  indictment,  because  of  the  fact  that  the  defendant  was  in  an- 
other county  between  the  date  of  the  order  directing  the  payment 
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of  the  legacy  and  the  date  of  the  order  for  tlie  attachment  of  bis 
person  for  his  refusal  to  comply  with  such  order,  and  from  the 
latter  date  to  the  date  of  his  indictment  was  confined  in  jail  in 
the  county  in  which  the  yenue  was  laid. 

IiK—CoMMissiON  OF  Ofisnse — TiMB. — The  time  of  commission  of  such 
an  offense  is  not  limited  to  the  period  following  the  date  of  the 
order  directing  payment  of  the  legacy  by  the  executor,  as  the  title 
of  the  legatee  thereto  does  not  take  its  inception  from  the  date  of 
8ueh  order,  but  from  the  date  of  death  of  the  testator. 

Id. — Eyidenge — Dbcbes  of  Partial  Distribution. — In  such  a  prosecu- 
tion, the  decree  of  partial  distribution  directing  the  payment  of  the 
legacy  is  properly  admitted  in  eyidenee,  as  the  basis  of  the  legatee's 
demand  for  the  deliyery  of  the  legacy,  notwithstanding  that  such 
deeree  had  not  become  final  through  the  expiration  of  the  period 
within  which  it  might  haye  been  appealed  from  at  the  time  of  its 
offer  and  admission  in  eyidence. 

Ii>.--P»TiTiON  FOB  LiBGAOT— Waiyeb  OF  Infobmautixs.— There  is  no 
error  in  admitting  such  decree  in  eyidence  by  reason  of  the  fact  that 
the  petition  therefor  was  not  signed  by  the  legatee  herself,  but  by 
her  attorney,  nor  by  the  fact  that  she  was  a  minor  at  the  date  of 
the  filing,  where  it  is  shown  at  the  time  of  the  hearing  of  the  peti- 
tion that  she  was  of  age  and  personally  appeared,  and  that  the  de- 
fendant also  appeared  and  resisted  her  application. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Marin 
County,  and  from  an  order  denying  a  new  triaL  Emmet 
Seawell,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Walter  J.  Thompson,  and  H.  F.  Marshall,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  Frank  L.  Guerena, 
for  Respondent 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  of 
conviction  of  the  defendant  under  indictment  and  conviction 
for  embezzlement,  and  from  an  order  denying  a  new  trial. 

The  facts,  which  in  the  main  are  undisputed,  are  as  follows : 
The  defendant  was  the  husband  of  Bessie  S.  Dates,  deceased, 
and  the  stepfather  of  Mildred  Jane  Porter,  the  complaining 
witness  before  the  grand  jury.  The  wife  of  the  defendant 
died  in  February,  1912,  leaving  a  will,  of  which  the  defend- 
ant became  and  was  the  executor  up  to  the  time  of  the  in- 
dictment   The  estate  of  the  deceased  amounted  in  value  to 
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$64,804.40,  of  which  the  sum  of  $43,654.89  was  net  cash  in 
the  hands  of  the  executor.  By  said  will  the  defendant  was 
bequeathed  an  undivided  one-half  of  the  estate,  while  to  her 
daughter,  Mildred  Jane  Porter,  the  deceased  left  a  legacy  of 
twenty-five  thousand  dollars  in  money.  There  were  also  cer- 
tain other  minor  legacies  aggregating  the  sum  of  five  thousand 
dollars.  This  will  was  duly  offered  and  admitted  to  probate, 
and  the  defendant  was  appointed  executor  without  bonds.  The 
first  annual  account  of  the  executor  was  filed  in  September, 
1913,  and  showed  the  above  net  cash  balance  in  his  hands  after 
all  claims  had  been  presented  and  paid.  On  April  13,  1914,  a 
petition  for  partial  distribution  was  filed.  It  purported  to  be 
signed  by  Mildred  Jane  Porter,  but  it  is  conceded  that  her 
signature  to  said  petition  was  written  by  the  local  attorney 
who  assumed  to  act  for  her  in  preparing  and  presenting  the 
petition.  At  the  time  this  petition  was  filed  Mildred  Jane 
Porter  was  in  the  state  of  Wisconsin  and  was  a  minor  just 
under  the  age  of  eighteen  years.  Notice  of  hearing  thereon 
was  served  upon  the  attorney  of  record  of  the  defendant,  and 
shortly  thereafter  a  resistance  to  the  petition  signed  by  the 
defendant  was  presented  and  filed.  A  hearing  was  had  on 
June  12,  1914,  and  thereupon  the  court  made  an  order  or 
decree  of  partial  distribution,  by  the  terms  of  which  the  de- 
fendant was  directed  to  pay  to  Mildred  Jane  Porter,  on  or 
about  the  sixteenth  day  of  June,  1914,  the  sum  of  twenty-five 
thousand  dollars,  the  full  amount  of  her  legacy.  On  June 
19,  1914,  the  defendant  having  failed  and  refused  to  comply 
with  this  order,  an  attachment  was  issued  for  his  person  upon 
an  order  to  show  cause  why  he  had  failed  to  pay  over  said 
legacy,  and  on  July  10,  1914,  on  the  hearing  thereon,  the 
defendant  was  eommitted  to  the  custody  of  the  sheriff  until 
he  should  obey  the  order  of  the  court.  He  remained  in  the 
sheriff's  custody  until  August  5,  1914,  when  the  grand  jury 
returned  an  indictment  charging  him  with  the  embezzlement 
of  the  amount  of  this  legacy.  Upon  trial  the  defendant  was 
convicted  and  sentenced  to  seven  years  in  the  state  prison. 
Prom  the  judgment  of  conviction  and  from  an  order  denying 
a  motion  for  a  new  trial  the  defendant  prosecutes  this  appeal. 
The  first  contention  urged  by  the  appellant  is  that  the  venue 
of  the  offense  was  not  proved  as  laid  in  the  indictment.  This 
contention  the  appellant  predicates  upon  certain  premises, 
the  first  of  which  is  his  assertion  that  the  time  within  which 
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his  embezzlement  of  the  money  eonstitnting  this  particular 
legacy  could  possibly  have  been  committed  is  that  lying  be- 
tween the  twelfth  day  of  June,  1914,  the  date  of  the  decree 
of  partial  distribution,  and  the  fifth  day  of  August,  1914, 
the  date  of  the  indictment.  During  this  period  the  evidence 
shows  that  the  defendant  was  in  Monterey  County  from  June 
10th  to  June  19th;  and  hence,  appellant  argues,  could  not 
have  committed  a  crime  triable  in  Marin  County  between 
those  dates.  From  June  19th  to  August  5th  the  defendant 
was  in  the  custody  of  the  sheriff  and  in  jail  in  Marin  County, 
and  could  not,  therefore,  according  to  the  argument  of  ap- 
pellant, have  committed  the  crime  of  embezzlement  between 
those  dates.  Conceding  for  the  sake  of  argument  that  the 
venue  of  the  crime  would  have  been  properly  laid  in  Monterey 
County  had  the  defendant  committed  the  offense  while  there, 
still  we  see  no  difficulty  in  the  way  of  his  having  been  able 
to  accomplish  the  criminal  conversion  of  this  money  during 
the  time  when  he  was  in  the  custody  of  the  sheriff  in  Marin 
County.  He  could  easily  have  drawn  a  check  or  order  on 
the  actual  custodian  of  the  funds  if  they  were  then  intact, 
and  have  thus  diverted  them  to  his  own  use. 

The  second  premise  of  the  appellant  is  equally  untenable, 
wherein  he  argues  that  the  earliest  date  at  which  he  could  have 
committed  the  offense  was  June  12,  1914,  the  date  of  the 
decree  of  partial  distribution.  It  is  appellant's  contention 
that  the  title  of  Mildred  Jane  Porter  to  this  legacy  takes  its 
inception  in  this  decree ;  but  this  is  not  the  law  of  this  state. 
According  to  the  terms  of  section  1341  of  the  Civil  Code, 
''Testamentary  dispositions,  including  devises  and  bequests 
to  a  person  on  attaining  majority,  are  presumed  to  vest  at 
the  testator's  death."  (Estate  of  CampbeU,  149  Cal.  712, 
[87  Pac.  573] ;  Estate  of  Glenn,  153  Cal.  77,  [94  Pac.  230].) 
In  the  light  of  this  section  of  the  code  and  of  these  authorities 
it  seems  clear  that  Mildred  Jane  Porter  was  the  owner  of  this 
legacy  from  the  date  of  her  mother's  death,  subject  to  the 
claims  of  the  creditors  of  the  estate  and  to  the  rights  of  other 
devisees  and  legatees  to  a  ratable  distribution  in  case  the  es- 
tate prove  insufficient  to  fully  satisfy  the  terms  of  the  will, 
neither  of  which  conditions  exists  in  this  case.  For  purposes 
of  administration  the  temporary  possession  of  the  entire  estate, 
including  the  money  which  this  legacy  called  for,  was  in  the 
executor;  and  the  condition  of  his  trust  was  that  it  should 
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be  safely  kept  until  sach  time  as  it  should  be  distributed  to 
its  owners  by  the  court's  decree.  The  fact  that  the  defend- 
ant, as  executor  of  this  estate  and  custodian  of  these  funds, 
was  also  the  owner  as  devisee  of  an  undivided  one-half  of  the 
estate  would  in  no  sense  have  entitled  him  to  convert  any  por- 
tion of  this  estate  to  his  own  personal  uses  prior  to  its  legal 
distribution ;  and  if  he  did  so  he  would  be  guilty  of  embezzle- 
ment, although  no  decree  of  partial  or  final  distribution  had 
yet  been  made.  This  being  so,  the  contention  of  the  appel- 
lant as  to  the  limited  period  to  which  the  time  of  commission 
of  the  offense  is  to  be  confined  must  fail.  The  jury  may  have 
concluded  from  the  evidence  before  it  that  the  defendant  had 
converted  these  funds  to  his  own  uses  prior  to  the  making  of 
the  decree  of  partial  distribution,  and  we  think  there  was 
enough  evidence  to  justify  such  a  conclusion.  The  fact  that 
in  one  or  more  of  his  reports  or  accounts  the  executor  re- 
ported this  money  as  on  hand  in  the  estate  would  not  be  al 
all  conclusive  that  the  funds  were  actually  there  at  the  time 
of  such  report. 

The  appellant  urged  several  objections  to  the  admission  in 
evidence  of  the  decree  of  partial  distribution,  which  objec- 
tions he  vigorously  repeats  in  this  court  as  grounds  of  re- 
versible error.  But  the  decree  of  partial  distribution,  as  we 
have  seen,  was  not  the  source  of  the  legatee's  title,  but  served 
only  in  this  case  as  the  basis  for  the  demand  made  on  behalf 
of  the  complaining  witness,  refusal  of  which  would  in  itself 
amount  to  an  act  of  conversion.  This  view  of  its  value  as 
evidence  in  the  case  removes  much  of  the  force  of  appellant's 
objections  to  the  decree  of  partial  distribution  based  upon  the 
daim  that  it  had  not  become  final  through  the  expiration  of 
the  period  within  which  it  might  have  been  appealed  from  at 
the  time  of  its  offer  and  admission  in  evidence.  As  to  this 
proposition,  it  was  not  necessary  that  it  should  have  become 
final  in  order  to  serve  as  a  basis  for  the  legatee's  demand  for 
the  delivery  to  her  of  the  legacy  which  it  directed*  The  stat- 
ute (Code  Civ.  Proc.,  sec.  1661)  provides  that  the  court  may 
make  its  order  ''requiring  the  executor  to  deliver  to  the 
legatee  the  whole  portion  of  the  estate  to  which  he  may  be 
entitled."  It  follows  necessarily  that  the  court  could  in  such 
order  require  such  delivery  within  a  specified  time,  which 
might  be  much  more  brief  than  the  time  allowed  for  an  appeal 
from  such  order;  besides^  this  defendant  am  executor  had  no 
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right  of  appeal  from  this  order.  {Estate  of  Williams,  122 
Cal.  76,  [54  Pac.  386].)  His  only  right  of  appeal  was  in  his 
capacity  as  devisee,  and  in  that  capacity  his  rights  were  un- 
affected by  this  order.  And  since  it  did  not  determine  the 
legatee's  title  to  her  legacy,  but  only  her  right  to  its  present 
possession  npon  a  fixed  date,  the  defendant  as  the  executor 
of  the  estate  was  bound  to  comply  with  it,  or  else,  as  a  devisee 
injuriously  affected  thereby,  to  appeal  from  it  within  the 
time  required  for  compliance  with  its  terms,  just  as  in  the 
case  of  any  other  judgment  or  order  requiring  the  present 
payment  of  money,  from  which  a  party  has  the  right  of  ap- 
peal within  a  certain  period.  If  he  would  stay  the  execution 
or  effect  of  the  judgment  or  order,  he  must  exercise  his  right 
of  appeal  from  it  at  once,  or  else  he  must  obey  its  mandate. 
In  this  case  the  defendant  neither  obeyed  the  court's  order 
in  his  capacity  as  executor  nor  appealed  from  it  in  his  capa- 
city as  &  devisee,  and  hence  it  was  properly  admitted  in  evi- 
dence as  the  basis  of  the  legatee's  demand  for  the  delivery 
of  her  legacy  to  her,  the  refusal  of  which  would  be  evidence 
of  a  conversion. 

The  appellant's  further  contention  that  the  trial  court  erred 
in  admitting  this  decree  in  evidence,  for  the  reason  that  the 
probate  court  did  not  acquire  jurisdiction  to  make  it,  ia  based 
upon  the  facts  that  the  petition  for  partial  distribution  had 
appended  to  it  the  name  of  Mildred  Jane  Porter,  which  was 
written  there  not  by  herself  but  by  her  local  attorn^,  while 
Mildred  Jane  Porter  was,  at  the  date  of  filing  said  petition, 
a  minor  just  under  the  age  of  eighteen  years,  and  was  not 
competent  to  give  a  delegation  of  authority.  But  the  record 
aflbmatively  shows  that  shortly  after  the  filing  of  this  peti- 
tion Mildred  Jane  Porter  became  of  age,  and  coming  to  Cali- 
fomia,  and  being  then  of  age,  participated  in  the  proceedings 
for  partial  distribution,  and  th^^by  ratified  the  acts  of  the 
attorney  who  represented  her  in  filing  and  presenting  her 
petition.  The  record  also  discloses  that  the  defendant  ap- 
peared in  re8p<Mise  to  whatever  notice  was  given,  and  filed  his 
formal  resistance  to  the  petition  without  objection  to  it  upon 
the  grounds  now  urged;  and  it  further  appears  that  upon 
the  day  set  for  hearing  tiie  attorney  of  record  for  defendant, 
as  executor  of  the  estate,  appeared  and  consented  in  open 
court  to  the  entry  of  the  decree.  These  acts  on  the  part  of 
the  defendant  constituted  a  waiver  of  whatever  informalities 
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there  may  have  been  in  the  presentation  of  the  petition  or  in 
the  form  of  notice  of  the  hearing  thereon.  (Crew  v.  Pratt, 
119  Cal.  131,  [51  Pac.  44].) 

The  appellant  urges  a  number  of  objections  to  the  instruA 
tions  given  or  refused  or  modified  by  the  court ;  but  a  reading 
of  the  entire  body  of  the  instructions  as  given  by  the  court 
convinces  us  that  these  objections  are  not  substantial  enough 
to  justify  a  reversal  or  merit  a  separate  review* 

Judgment  and  order  affirmed. 

LennoUy  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  February  24,  1916. 


[Civ.  No.  1410.    Third  Appellate  District.— Deeember  27,  1915.) 

HENRIETTE  SCHEELINB  et  al.  (a  Copartnership),  Re- 
spondents, V.  S.  A.  PEZZOLA  et  al.,  Appellants. 

SaLB   of    iNTOXICATINa   LlQUOBS — BSCOVEBT    07    PRICB— OONSPUtACT   TO 

Obtain  License — Void  Contbact. — A  wholesale  liquor  firm  engaged 
in  the  business  of  selling  intoxicating  liqnon  which  participates  in 
a  conspiracy  to  eireiunTent  the  provision  of  a  county  ordinance 
which  prohibits  any  person  engaging  in  the  saloon  business  in  the 
county  who  was  not  a  citizen  of  the  United  States,  cannot  legally 
enforce  the  payment  of  sales  of  liquors  made  by  it  to  the  persons 
to  whom  a  license  for  the  conducting  of  such  business  was  thm 
illegally  issued. 

Id.— CONTBACTS — Lawtdl  Pubposb  Essential. — ^A  eontiact  must  have 
a  lawful  purpose,  and  transactions  in  yiolation  of  law  cannot  be 
made  the  foundation  of  a  valid  contract. 

Id. — Illegal  Salb  or  Liquobs — Yod)  Contkaot. — ^Where  the  illegal  sale 
of  liquor  enters  into  any  contract  as  an  inseparable  part  of  its 
consideration,  or  the  terms  or  conditions  of  the  contract  are  insep- 
arably connected  with  the  illicit  traffic  in  liquon^  it  is  against 
public  policy  and  immoral,  and  therefore  void. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Plumas  County.    J.  0.  Honour,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
L.  N.  Peter,  for  Appellants. 
H.  B.  Wolfe,  for  Respondents. 

BURNETT,  J.— The  appeal  is  from  a  judgment  for 
$1,023.25  and  costs. 

The  following  statement  made  by  appellants  is  not  disputed 
and  seems  to  be  substantially  accurate:  Respondents  are  a 
wholesale  liquor  firm  engaged  in  the  business  of  selling  in- 
toxicating liquors ;  they  made  certain  sales  of  such  liquors  to 
appellants  to  be  used  by  the  latter  in  conducting  a  saloon  in 
Plumas  County.  When  the  orders  were  placed  with  respond- 
ents for  the  delivery  of  the  liquors,  there  was  an  ordinance  in 
said  county  prohibiting  any  person  from  engaging  in  the 
saloon  business  without  a  license,  and  no  person  could  obtain 
a  license  who  was  not  a  citizen  of  the  United  States.  Appel- 
lant A.  Pezzola  was  not  such  citizen.  The  facts  were  known 
to  respondents.  Respondent  Edwin  S.  Scheeline  had  an  un- 
derstanding with  appellant  S.  A.  Pezzola,  whereby  the  latter 
was  to  make  application  to  the  board  of  supervisors  of  said 
county  for  a  liquor  license  in  his  own  name  and  conduct  the 
business  for  appellant  A.  Pezzola,  and  it  was  understood  that 
in  case  said  license  was  issued  the  liquor  was  to  be  supplied 
to  A.  Pezzola  or  to  both  appellants.  S.  A.  Pezzola  made  the 
application,  the  license  was  issued  to  him,  and  thereafter  re- 
spondents furnished  liquors,  charging  the  sales  on  their  books 
to  both  of  the  appellants,  but  all  bills  were  made  out  against 
S.  A.  Pezzola.  Said  Edwin  S.  Scheeline  testified  that  he 
understood  "at  the  time  that  A.  Pezzola,  Steve  Pezzola 's 
father,  was  not  a  citizen  of  the  United  States  and  not  en- 
titled to  engage  in  the  liquor  business  under  the  ordinance 
of  Plumas  County,  that  S.  A.  Pezzola  was  running  the  busi- 
ness for  his  parents  in  his  own  name,  they  were  unable  to  get 
a  license.'* 

Appellants  contended  that  it  thus  appeared  that  there  was 
a  conspiracy,  participated  in  by  respondents,  to  violate  or 
circumvent  the  law,  and  therefore  that  respondents  were 
wrongdoers  and  would  not  be  aided  in  a  court  of  justice  to 
reap  any  advantage  from  their  unlawful  contract,  and  appel- 
lants sought  still  further  to  develop  the  situation,  as  is  shown 
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by  the  following  quotation  from  the  transcript:  "Q.  You 
understood  it  was  in  violation  of  the  liquor  ordinance  of  this 
county  at  that  time!  Mr.  Wolfe:  Objected  to  as  irrelevant, 
immaterial,  and  incompetent.  The  Court:  Sustained.  Mr. 
Peter:  Will  your  Honor  hear  me  on  that!  The  CDurt:  I 
can't  see  how  it  is  material.  Mr.  Peter:  I  want  to  develop 
that  there  was  a  conspiracy  here  to  violate  the  law  and  this 
plaintiff  was  a  party  to  it,  and  they  cannot  take  advantage 
of  their  own  wrong  and  the  court  will  leave  them  where  they 
left  themselves.  The  Court:  I  don't  think  there  is  anything 
in  that;  I  will  hear  the  evidence."  His  answer  was:  **A11 
I  understood  that  they  were  violating  the  order  was  the  fact 
if  A.  Pezzola  should  have  the  license,  he  couldn't  have  a 
license;  they  got  the  license  for  him."  Afterward  the  court 
sustained  an  objection  to  this  question:  ''You  understood  that 
under  the  law,  under  the  liquor  ordinance  of  this  county  and 
laws  of  the  state  you  had  no  right,  no  one  had  a  right  to  en- 
gage in  the  liquor  business  without  a  license,  did  you!" 
Counsel  for  appellants  then  stated  that  he  offered  to  prove  by 
the  witness  ''that  at  the  time  he  made  the  first  sale  testified 
to  by  him  that  he  knew  and  understood  that  all  the  business, 
that  the  business,  which  was  thereafter  to  be  conducted  in 
the  name  of  S.  A.  Pezzola  was  for  himself  and  A.  Pezzola; 
that  A.  Pezzola  was  not  permitted  to  engage  in  the  business, 
to  hold  a  license  under  the  liquor  ordinance  of  Plumas  County, 
because  he  was  not  a  citizen  of  the  United  States  .  .  .  and 
that  he  knew  the  fact  of  A.  Pezzola  engaging  in  the  business 
was  a  violation  of  the  ordinance."  The  court,  however,  held 
it  to  be  immaterial.  In  this  we  feel  satisfied  the  court  was 
in  error. 

The  law  is  well  settled  as  to  matters  of  this  character  and 
is  aptly  set  forth  in  many  quotations  made  by  appellants  from 
various  authorities.  The  Penal  Code  of  this  state,  in  section 
435,  provides  that  "Every  person  who  commences  or  carries 
on  any  business,  trade,  profession  or  calling  for  the  transac- 
tion or  carrying  on  of  which  a  license  is  required  by  any  law 
of  this  state,  without  taking  out  or  procuring  the  license  pre- 
scribed by  such  law,  is  guilty  of  a  misdemeanor,"  and  that  any 
contract  having  for  its  object  the  violation  of  the  law  is 
against  public  policy  is  expressly  provided  in  section  1668 
of  the  Civil  Code. 

The  decisions  are  collated  in  6  R.  C.  L.,  page  692,  et  seq., 
and  we  may  content  ourselves  with  quoting  section  98  as  fol- 
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lows:  ''At  no  time  in  the  history  of  the  common  law  were 
contracts  in  violation  of  law  regarded  as  valid.  Individuals 
were  never  allowed  to  stipulate  for  iniquity.  A  contract, 
though  it  may  be  based  on  consent,  derives  its  obligatory  force 
from  the  sanction  of  the  law.  It  would  therefore  be  anomal- 
ous indeed  if  the  law  were  to  sanction  contracts  which  violate 
the  law.  The  law,  which  prohibits  the  end,  will  not  lend  its 
aid  in  promoting  the  means  designed  to  carry  it  into  effect. 
It  will  not  promote  in  one  form  that  which  it  declares  wrong 
in  another.  The  whole  doctrine  relating  to  illegal  contracts 
is  founded  on  a  regard  for  the  public  welfare.  In  fact,  it 
has  been  asserted  that  the  maintenance  of  this  doctrine  is 
essential  to  the  preservation  of  the  state.  It  may  therefore 
be  said  to  be  a  fundamental  principle  of  the  law  of  contracts 
that  a  contract  must  have  a  lawful  purpose  and  that  transac- 
tions in  violation  of  law  cannot  be  made  the  foundation  of 
a  valid  contract." 

As  to  the  particular  fraudulent  contract  before  us  it  is  suffi- 
cient to  quote  from  Cyc.  as  follows:  "Where  a  license  or  cer- 
tificate is  required  by  statute  as  a  requisite  to  one  practicing  a 
particular  profession,  an  agreement  of  a  professional  character 
without  such  license  or  certificate  is  IQegal  and  void.  .  .  . 
The  same  is  held  where  a  license  is  required  for  the  carrying 
on  of  a  particular  trade  or  business,  as  in  the  case  of  a  whole- 
sale or  retail  liquor  dealer.  ...  In  such  instances  agreements 
made  without  the  requisite  license  are  generally  held  to  be 
void."     (9  Cyc.  478.) 

"Where  the  illegal  sale  of  liquor  enters  into  any  contract 
as  an  inseparable  part  of  its  consideration,  or  the  terms  or 
conditions  of  the  contract  are  inseparably  connected  with 
the  illicit  traffic  in  liquors,  it  is  against  public  policy  and  im- 
moral and  therefore  void."    (23  Cyc  334.) 

The  showing  made  was  sufficient  to  bring  the  case  within 
the  purview  of  the  foregoing  principle.  It  appears  with  rea- 
sonable certainty  that  plaintiff  conspired  with  defendant  S.  A. 
Pezzola  to  circumvent  the  said  ordinance,  and,  therefore,  the 
law  will  not  aid  in  the  collection  of  the  claim.  Besides,  ap- 
pellants sought  unavailingly  to  make  more  apparent  the  in- 
validity of  the  contract. 

The  judgment  is  therefore  reversed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred* 
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[Crim.  No.  323.    Third  Appellate  District— December  28,  1916.] 

THE  PEOPLE,  Respondent,  v.  LIM  FOON,  Appellant. 

Cbiminal  Law — Circumstantial  Evidenge — Instbuction. — An  instruc- 
tion that  "there  is  nothing  in  the  nature  of  circumstantial  evidence 
that  renders  it  any  less  reliable  than  other  classes  of  eyidence/' 
and  that  "a  man  may  as  weU  swear  falsely  to  an  absolute  knowledge 
of  the  facts  as  to  a  number  of  facts,  if  true,  the  fact  on  which 
the  guilt  or  innocence  depends  must  follow,"  while  lacking  in  clear- 
ness of  expression  and  not  strictly  grammatical,  is  not  misleading^ 

Id. — Dying  Dsglakation— Diskbgabd  bt  Jxjbt — ^Insteuction  Pbopebli 
Refused. — An  instruction  in  which  it  was  declared  that  dying 
declarations  should  be  received  with  caution,  and  that  unless  it 
appeared  that  the  declaration  made  by  the  deceased  just  prior  to 
his  death  accusing  the  defendant  of  having  fired  the  fatal  shots  was 
made  "under  a  clear  opinion  of  impending  death,  you  cannot  eon- 
sider  such  declaration  as  evidence  in  this  case,  and  the  court  cautions 
you  .  .  .  not  to  give  as  much  weight  to  such  evidence  as  if  the  same 
statement  had  been  testified  to  in  health  and  subject  to  cross* 
examination,"  is  properly  refused,  where  the  jury  was  instructed 
to  receive  with  caution  the  evidence  of  the  dying  declaration  "for 
the  reason  that  the  declarant  had  not  been  administered  an  oath, 
and  an  opportunity  for  cross-examination  has  not  been  afforded 
the  defendant  and  that  the  declarant  might  be  infiuenced  against 
the  defendant,"  and  for  the  further  reason  that  the  physical  con- 
dition of  the  deceased  when  making  the  statement  might  have 
been  such  as  to  render  questionable  the  reliability  of  his  declaration* 

Id. — Identitt  of  Mubdebeb — Conflict  of  Proof — ^Ddtt  to  Acquit  De- 
fendant—Instruction Profeblt  Refused. — An  instruction  in  a 
prosecution  for  murder  that  if  the  jury  believed  from  the  evidence 
that  the  person  who  fired  the  fatal  shots  was  a  man  taller  and 
heavier  than  the  defendant,  it  was  their  duty  to  acquit  the  defend- 
ant, "notwithstanding  that  certain  witness  or  witnesses  may  testify 
that  the  person  who  fired  such  shots  was  said  defendant,  neverthe- 
less, there  would  exist' such  a  eonfiict  as  to  the  identity  of  the  per- 
son who  fired  such  shots  as  to  raise  a  reasonable  doubt  as  to  whether 
or  not  it  was  the  defendant,"  is  properly  refused. 

lD4 — Acquittal  of  Defendant— Beasonable  Doubt  of  Guilt  bt  Single 
Juror — Instruction  Properly  Bbfuskd. — ^An  instruction  advising 
the  jury  that  if  after  considering  all  the  evidence  *%  single  juror 
has  a  reasonable  doubt  of  the  defendant's  guilt,  arising  out  of  any 
part  of  the  evidence,  then  th^y  cannot  convict  him,"  is  properly 
disallowed,  where  the  court  instructed  aU  the  jurors  that  if  they 
entertained  a  reasonable  doubt  of  the  defendant's  guilt  or  "upon 
•  single  fact  or  element  necessary  to  constitute  the  erims^  it  is  youf 
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dutj  to  give  the  defendant  the  benefit  of  sneh  doubt  and  acquit 
him« 

Id. — Credibilitt  of  Dying  Declaration — Bslibf  in  Hebeaftbr — ^In- 
struction Properly  BErusED. — An  instruction  that  if  the  jury 
believed  that  the  deceased  "had  no  fear  of  God"  and  "had  no  con- 
ception of  life  after  death  wherein  he  would  receive  punishment  for 
failure  to  tell  the  truth/'  then  his  alleged  dying  declaration  should 
be  disregarded  "for  the  reason  that  there  was  no  compelling  cause 
to  tell  the  truth  in  the  hour  of  his  impending  death,"  is  properly 
refused,  in  the  absence  of  any  evidence  addressed  to  such  matter 
other  than  the  implication  that  the  defendant  might  have  been  an 
adherent  of  a  heathenish  religion  from  the  fact  that  he  was  a 
Chinaman. 

Id.->Making  of  Dying  Deolabation— Desieb  to  Wreak  Yengbanob-- 
Instruction  Properly  Bbfused. — An  instruction  that  if  the  jury 
found  that  the  deceased  was  actuated  in  making  his  alleged  dying 
declaration  "by  the  desire  to  wreak  vengeance  upon  some  person 
whom  he  might  believe  was  a  member  of  a  society  or  a  relative 
of  a  member  of  such  society  which  was  an  enemy  of  a  society  to 
which  the  deceased  belonged,"  it  would  then  be  their  duty  wholly 
to  disregard  such  declaration,  is  properly  refused,  in  the  absence  of 
any  evidence  justifying  such  implication. 

Io.>-Dying  Declaration — ^Evidenob. — A  dying  declaration  is  admis- 
sible when  it  is  made  to  appear  that  the  declaration  was  made  by 
a  dying  person  under  a  sense  of  impending  death,  and  that  inch 
declaration  related  to  the  cause  of  his  death. 

Id. — EVIDBNGB— FUOHT  OF  DEFENDANT — CROSS-EXAMINATION  OF  WIT- 
NESS—LIMITATION  NOT  Erroneous. — ^Where  a  witness  to  the  homi- 
cide is  subjected  to  an  extended  cross-examination  as  to  the  direction 
in  which  the  defendant  ran  immediately  following  the  shooting,  it 
is  not  prejudicial  error  to  restrict  the  further  examination  of  the 
witness  as  to  how  near  he  was  to  the  defendant  when  the  latter 
passed  him. 

Id. — ElXAifiNATiON  OF  WITNESSES — ^DuTY  OF  Ck)URT. — ^Where  it  is  evi- 
dent to  the  trial  court,  after  a  full  and  exhaustive  examination  of 
a  witness  upon  a  subject  concerning  which  particular  information 
is  desired,  that  nothing  more  can  be  accomplished  by  continuing 
the  inquiry,  it  is  the  duty  of  the  court  to  put  an  end  to  such  exam- 
ination. 

ID. — New  TriaIt— Impeaching  Evidence. — ^It  is  not  an  abuse  of  discre- 
tion to  refuse  a  new  trial  in  such  a  prosecution  upon  the  ground  of 
newly  discovered  evidence,  where  it  is  apparent  from  the  affidavits 
in  support  of  the  motion  that  the  only  purpose  which  the  evidence 
referred  to  therein  could  accomplish  would  be  the  impeachment  of 
two  witnesses  who  testified  for  the  prosecution  and  whose  testi* 
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mony  was  itself  wholly  in  impeachment  of  the  testimony  of  the 
defendant  and  his  witnessee  npon  the  question  of  the  alibi  sought 
to  be  shown  bj  the  accused. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  denying  a  new  triaL 
J.  A.  Plummer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Stephen  N.  Blewett,  and  Oeorge  F.  McNoble,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attomey-Oeneral,  for  Respondent. 

HAlBT,  J. — The  defendant  was  convicted  in  the  superior 
court  of  San  Joaquin  County  of  the  crime  of  murder  of  the 
first  degree,  the  jury  fixing  the  penalty  at  imprisonment  for 
life.     (Pen.  Code,  sec.  190.) 

This  appeal  is  prosecuted  by  the  defendant  from  the  judg- 
ment  and  the  order  denying  him  a  new  trial. 

The  homicide  occurred  in  the  Chinese  quarters  of  the  city 
of  Stockton,  on  the  seventh  day  of  March,  1915,  and  the 
party  killed  was  an  aged  Chinese  by  the  name  of  Yip  Suey. 

There  is  testimony  showing  that  the  shooting  resulting  in  the 
killing  of  Yip  Suey  took  place  a  short  time  after  the  noon  hour 
of  the  day  mentioned ;  that  it  was  witnessed  by  several  white 
men  and  a  number  of  Chinese;  that  two  Chinamen,  the  de- 
fendant and  another,  the  latter  not  having  been  captured, 
simultaneously  shot  into  the  body  of  the  deceased,  one  of  the 
Chinamen  so  shooting  being  approximately  on  the  right  and 
the  other  likewise  on  the  left  side  of  their  victim ;  that,  after 
the  shooting,  both  the  Chinese  engaged  in  the  shooting  ran 
from  the  scene  thereof,  the  defendant  going  in  a  southerly 
direction  and  throwing  the  pistol  with  which  he  did  the  shoot- 
ing on  the  sidewalk  or  street  as  he  ran,  and  the  other  going 
rapidly  in  the  opposite  direction;  that  the  defendant  was 
pursued  and  ran  into  a  building  into  which  he  was  followed 
by  some  citizens  and  was  finally  apprehended  near  a  chicken- 
house  in  the  rear  of  the  building  into  which  he  fled  and  which 
was  occupied  by  Chinese;  that,  when  arrested,  he  was  freely 
perspiring  and  bore  the  appearance  of  being  nervous;  that, 
shortly  thereafter,  the  assistant  district  attorney  brought  the 
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defendant  into  the  presence  of  Yip  Suey  and  asked  the  lat- 
ter if  he  knew  the  Chinaman  so  brought  before  him  and  Yip 
Suey,  who  had  previously  stated  that  he  expected  to  die  from 
his  wounds,  declared,  pointing  at  said  Chinaman,  ''Yes,  him 
man  shoot  me";  that  Yip  Suey  shortly  thereafter  expired 
from  the  effects  of  his  wounds;  that  an  autoptical  examina- 
tion disclosed  that  into  his  body  six  shots  had  been  fired, 
and  that  at  least  two  of  the  wounds  so  produced  were  neces- 
sarily mortal. 

The  defendant  at  the  trial  claimed  that  he  had  nothing  to 
do  with  the  shooting,  was  not  present  at  the  scene  of  the 
homicide  when  it  occurred,  and,  therefore,  sought  to  establish 
an  alibi. 

It  is  not  claimed  on  these  appeals  that  the  verdict  is  not 
sufficiently  supported  by  the  evidence,  but  it  is  contended 
that  alleged  errors  in  the  rulings  upon  the  evidence  and  in 
the  action  of  the  court  in  giving  and  in  refusing  to  give  cer- 
tain instructions  so  seriously  militated  against  the  substantial 
rights  of  the  accused  at  the  trial  as  to  compel  a  reversal  of 
the  judgment  and  the  order.  It  is  further  insisted  that  the 
court  should  have  granted  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  and  that  its  refusal  so  to  consider  and 
determine  the  effect  of  the  showing  made  in  that  particular 
constituted  an  abuse  of  its  discretion  and,  therefore,  preju- 
dicial error. 

The  assignments  involving  attacks  upon  the  action  of  the 
court  with  respect  to  certain  instructions  are  numerous,  and 
some  of  them  merit  and  will  receive  special  notice. 

1.  The  first  point  under  this  head  is  directed  against  an 
instruction  in  which  the  trial  court  described  to  the  jury 
the  two  classes  of  evidence — direct  and  circumstantial — which 
are  permissible  in  courts  of  justice  for  the  proof  of  a  dis- 
puted fact,  and  upon  either  of  which,  in  a  criminal  case,  a 
verdict  of  conviction  may  be  predicated,  if  it  measures  up 
to  the  requirement  of  the  rule  in  that  class  of  cases  that  guilt 
must  be  established  to  a  moral  certainty  and  beyond  a  reason- 
able doubt.  The  particular  part  of  said  instruction  to  which 
the  strictures  of  the  defendant  are  confined  is  as  follows: 
"There  is  nothing  in  the  nature  of  circumstantial  evidence 
that  renders  it  any  less  reliable  than  other  classes  of  evi- 
dence ;  a  man  may  as  well  swear  falsely  to  an  absolute  knowl- 
edge of  the  facts  as  to  a  number  of  f actS|  if  true,  the  fact  on 
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which  the  guilt  or  innocence  depends  must  follow."  In  the 
same  instruction,  the  court  explained  to  the  jury  with  clear- 
ness that  in  any  case,  whether  the  proof  relied  upon  to  estab- 
lish guilt  was  direct  or  merely  circumstantial,  a  conviction 
could  not  be  justified  unless  such  proof  was  such  as  to  estab- 
lish the  fact  of  guilt  beyond  a  reasonable  doubt. 

Instructions  explaining  to  juries  in  criminal  cases  the  dis- 
tinction between  direct  and  circumstantial  evidence  have 
often  been  given  in  substantially  the  same  language  as  the 
one  challenged  here  and  have  as  often  been  approved  by  re- 
viewing courts.  (People  v.  Morrow,  60  Cal.  142,  144;  Peo- 
ple V.  Wilder,  134  Cal.  182,  184,  [66  Pac.  228] ;  People  v. 
Swninons,  7  Cal.  App.  559,  565,  566,  [95  Pac.  48].)  And 
such  an  instruction  may  with  propriety  be  given  in  all  appro- 
priate cases,  for  there  is  a  distinction  between  those  two 
classes  of  evidence — ^an  inherent  distinction  which  is  expressly 
recognized  and  explained  by  our  laws  (sees.  1828,  1831,  and 
1832,  Code  Civ.  Proc.) — which  should  be  explained  to  juries 
with  the  further  explanation  that  the  degree  of  proof  essen- 
tial to  a  conviction  hs  in  no  sense  or  measure  influenced  by 
such  distinction.  The  common  notion  with  respect  to  the 
proofs  in  criminal  cases  is  that  a  stronger  case  should  be 
made  before  a  conviction  is  justified  where,  for  a  conviction, 
sole  reliance  is  placed  upon  evidence  of  purely  a  circumstan- 
tial character.  This  is,  of  course,  an  erroneoua  notion,  the 
true  rule  being  that  the  degree  of  proof  necessary  to  a  con- 
viction is  precisely  the  same  whether  the  proof  relied  upon 
for  a  conviction  be  direct  or  circumstantial.  In  other  words, 
whatever  may  be  the  character  of  the  evidence,  whether  it 
be  the  direct  testimony  of  an  eye-witness  to  the  fact  in  dis- 
pute or  evidence  of  circumstances  from  which  the  existence 
of  the  fact  in  dispute  may  be  inferred,  it  being  relevant  and 
competent,  a  conviction  will  be  justified  and  sustained  if  the 
guilt  of  the  accused  is  shown  to  a  moral  certainty  and  be- 
yond a  reasonable  doubt,  and,  as  stated,  it  is  with  eminent 
propriety  that  the  jury  should  be  enlightened  upon  these 
important  matters. 

While  the  language  above  quoted  from  the  instruction  in 
question  here,  as  it  appears  in  the  record,  is  lacking  in  that 
clearness  of  expression  which  should  always  characterize  in- 
stnictions  to  juries,  and,  indeed,  is  not  strictly  grammatical, 
because  of  the  omission  to  have  inserted  in  the  part  quoted 
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above  the  words,  "from  which,**  immediately  following  the 
phrase,  ''as  to  a  number  of  facts,"  still,  taken  as  a  whole, 
the  instruction  appears  to  be  sufficiently  clear  in  the  expres- 
sion of  its  true  meaning  as  not  to  have  had  the  effect  of  mis- 
leading the  jury  with  respect  to  the  proposition  which  it  was 
the  purpose  and  intention  to  explain  by  it. 

2.  The  following  instruction  was  proposed  by  the  defend- 
ant, but  disallowed  by  the  court:  '*  ...  If  you  believe  from 
the  evidence  in  this  case  that  the  person  who  fired  the  shots 
v'hich  caused  the  death  of  Yip  Sney  was  a  man  taller  and 
heavier  than  this  defendant,  notwithstanding  that  certain 
witness  or  witnesses  may  testify  that  the  person  who  fired 
such  shots  was  said  defendant,  nevertheless,  there  would  ex- 
ist such  a  conflict  as  to  the  identity  of  the  person  who  fired 
such  shots  as  to  raise  a  reasonable  doubt  as  to  whether  or  not 
it  was  the  defendant,  then  it  is  your  duty  to  acquit  this 
defendant." 

The  instruction  was  properly  refused.  Paraphrased,  and 
thus  reduced  to  its  actual  meaning,  it  merely  states  to  the 
jury  the  very  obvious  proposition  that  if  they  should  believe 
from  the  evidence  that  some  other  person  than  the  defend- 
ant shot  and  killed  Yip  Suey,  the  accused  would  be  entitled 
to  an  acquittal,  and,  of  course,  in  that  case  he  would  be,  and 
his  acquittal  obviously  the  result  of  a  total  failure  to  estab- 
lish guilt  beyond  a  reasonable  doubt  or  at  all  and  necessarily 
the  complete  repudiation  of  contrary  proof,  and  not  upon 
the  proposition  that  a  reasonable  doubt  existed  by  reason 
of  a  conflict  between  the  evidence  convincing  them  that  some 
other  person  did  the  shooting  and  the  testimony  involving 
an  expression  of  the  opinion  of  certain  witnesses  that  the 
defendant  was  the  guilty  party.  Perhaps,  however,  the  real 
purpose  of  the  instruction  was  to  state  that  a  conflict  as  to 
the  defendant's  guilt  arose  in  the  evidence  by  reason  of  the 
positive  statements  of  certain  witnesses  that  a  man  not  fitting;: 
his  description  did  the  shooting,  and  testimony  showing  the 
expression  of  the  belief  by  other  witnesses  who  claimed  to 
have  seen  the  trouble  that  the  defendant  was  one  of  the  men 
who  shot  the  deceased,  and  that  the  conflict  so  arising  in  the 
proofs  was  sufficient  to  create  a  reasonable  doubt  of  the  de- 
fendant's guilt.  But,  assuming  that  to  have  been  the  propo- 
sition so  sought  to  be  stated,  the  instruction  would  still  be  vul- 
nerable and  wholly  improper,  since  clearly  it  would  involve  a 
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trespaaa  upon  the  province  of  the  jury,  with  whom  alone  rests 
the  right  or  the  power  to  determine  for  themselves  whether 
there  exists  under  the  evidence  reasonable  doubt  of  the  de- 
fendant's g^uilt 

3.  The  instruction  requested  by  the  defendant  but  rejected 
by  the  court,  upon  the  question  of  the  alibi  interposed  by  the 
defendant,  was  fully  covered  by  an  instruction  which  con- 
stituted a  part  of  the  court's  general  charge.  Instructions 
upon  particular  propositions  are  not  required  to  be  repeated, 
and  for  this  reason  the  court  was  justified  in  disallowing  the 
instruction  in  question. 

4.  The  defendant  proposed  an  instruction  which  would 
have  told  the  jury  that  if,  after  considering  all  the  evi- 
dence, ''a  single  juror  has  a  reasonable  doubt  of  the  defend- 
ant's guilt,  arising  out  of  any  part  of  the  evidence,  then 
they  cannot  convict  him."  The  court  rejected  said  instruc- 
tion, and  it  is  here  claimed  that  it  was  prejudicial  error  to 
do  so.  The  court  properly  disallowed  the  instruction  upon 
the  ground,  as  assigned  by  it,  that  the  proposition  therein 
stated  was  covered  by  the  charge.  The  charge  was,  of  course, 
addressed  to  all  the  jurors,  and  therein  it  was  declared  that 
if  the  jury  entertained  a  reasonable  doubt  of  the  defendant's 
guilt  or  *'upon  a  single  fact  or  element  necessary  to  constitute 
the  crime,  it  is  your  duty  to  give  the  defendant  the  benefit 
of  such  doubt  and  acquit  him."  We  must  assume  that  from 
that  language  the  jury  must  have  understood  that  if,  after 
a  consideration  of  the  evidence,  any  one  of  them  entertained 
a  reasonable  doubt  of  the  defendant's  guilt  or  upon  any  ele- 
ment or  fact  the  proof  of  which  was  essential  to  a  conviction, 
it  would  be  his  duty  not  to  agree  to  a  verdict  of  guilty,  and 
to  adhere  to  his  conviction  so  long  as  he  remained  in  that 
state  of  mind.  We  are  not  authorized  to  assume  that  a 
juror  who  entertains  a  reasonable  doubt  of  the  guilt  of  a 
person  charged  with  a  criminal  offense  will  yield  his  views 
merely  because  a  majority  of  the  jurors  or  all  but  himself 
have  agreed  upon  the  guilt  of  the  accused.  Such  an  assump- 
tion would  involve  an  imputation  against  the  intelligence  of 
the  average  person  competent  under  the  law  to  serve  in  that 
important  capacity  which  is  not  warranted,  and  such  would 
necessarily  be  the  assumption  if  we  were  required  to  hold 
that  the  jurors  in  this  case  did  not  understand  from  the 
court  *8  general  charge  that  a  concurrence  of  all  was  requisite 
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to  reach  a  verdict,  and  that  none  was  required  or,  indeed, 
juistified,  in  concurring  in  a  verdict  of  guilty  if  he  enter- 
tained a  reasonable  doubt  of  the  defendant's  guilt  under  the 
evidence. 

5.  The  defendant  requested  the  court  to  submit  to  the  jury 
an  instruction  in  which  it  was  declared  that  dying  declara- 
tions should  be  received  with  caution,  and  that,  unless  it 
appeared  that  the  declaration  made  by  the  deceased  just  prior 
to  his  death  accusing  the  defendant  of  having  fired  the  fatal 
shots,  and  which  declaration  was  admitted  in  evidence,  was 
made  ''under  a  clear  opinion  of  impending  death,  you  can- 
not consider  such  declaration  as  evidence  in  this  ease;  and 
the  court  cautions  you  •  .  .  not  to  give  as  much  weight  to 
such  evidence  as  if  the  same  statement  had  been  testified  to 
in  health  and  subject  to  cross-examination/'  The  instruc- 
tion further  stated  that  if  the  jury  believed  that  the  deceased 
"had  no  fear  of  Ood"  and  ''had  no  conception  of  life  after 
death  wherein  he  would  receive  punishment  for  failure  to 
tell  the  truth,**  then  his  alleged  dying  declaration  should  be 
disregarded,  "for  the  reason  that  there  was  no  compelling 
cause  to  tell  the  truth  in  the  hour  of  his  impending  death." 
The  court  refused  to  adopt  the  instruction  on  the  ground 
that  there  was  "no  evidence  upon  which  to  base  part  of  the 
instruction — proper  portion  covered  by  instruction  elsewhere 
given.*' 

Another  of  the  instructions  proposed  by  the  defendant 
bearing  upon  the  dying  declaration  stated  that,  if  the  jury 
found  that  Yip  Suey  was  actuated,  in  making  said  declara- 
tion, "by  the  desire  to  wreak  vengeance  upon  some  person 
whom  he  might  believe  was  a  member  of  a  society  or  a  rela^ 
tive  of  a  member  of  such  society  which  was  an  enemy  of  a 
society  to  which  said  Yip  Suey  belonged  •  •  •  ,"  it  would 
then  be  their  duty  wholly  to  disregard  and  place  no  reliance 
upon  such  declaration.  The  court  disallowed  said  instruc- 
tion on  the  ground  that  there  was  no  evidence  to  which  it 
was  pertinent. 

The  court  committed  no  error  by  thus  disposing  of  the 
proposed  instructions.  An  instruction  was  embodied  in  the 
court's  charge  which  admonished  the  jury  to  receive  with 
caution  the  evidence  of  the  dying  declaration,  "for  the  reason 
that  the  declarant  had  not  been  administered  an  oath,  and 
an  opportunity  for  cross-examination  has  not  been  afforded 
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the  defendant,  and  tliat  the  declarant  might  be  influenced 
against  the  defendant,"  and  for  the  further  reason  that  the 
physical  condition  of  the  deceased,  when  making  the  state- 
ment, might  have  been  such  as  to  render  questionable  the 
reliability  of  his  declaration. 

The  instruction  given,  as  will  be  observed,  fully  covered 
the  portion  of  the  rejected  instruction  cautioning  the  jury, 
for  reasons  therein  stated,  to  scrutinize  the  dying  declaration 
with  more  than  the  usual  care  with  which  ordinary  testi- 
mony is  received  and  considered.  There  was  no  testimony 
justifying  the  implication  contained  in  the  rejected  inatruc- 
tion  that  the  deceased,  in  accusing  the  defendant  of  having 
fired  the  shots  into  his  body,  was  actuated  by  ''the  desire 
to  wreak  vengeance  upon  some  person  whom  he  might  believe 
was  a  member  of  a  society  or  a  relative  of  a  member  of  such 
society  which  was  an  enemy  of  the  society  or  tong  to  which 
said  Yip  Suey  belonged."  Nor  was  there  any  testimony 
from  which  it  may  be  determined  what  the  declarant's  be- 
lief was  as  to  a  "hereafter,"  or  whether  he  believed  or  did 
not  believe  that  he  would,  were  he  to  falsely  accuse  another, 
subject  his  soul  to  punishment  after  his  inunortal  self  had 
been  separated  from  the  flesh.  And  our  law  does  not  require 
that  such  fact  should  be  shown  to  render  the  declarant's 
statement  admissible.  If  it  is  made  to  appear,  as  it  was  made 
to  appear  here,  that  the  declaration  was  made  by  a  dying  per- 
son under  a  sense  of  impending  death,  and  that  such  dedara^ 
tion  related  to  the  cause  of  his  death,  then  it  is  sufficient. 
(Code  Civ.  Proc,  sec.  1870,  subd.  4.)  Undoubtedly,  if  it 
were  made  to  appear  that  the  declarant  was  wholly  obtuse 
to  religious  convictions  and  that  he  entertained  complete 
disbelief  in  a  future  spiritual  existence  or  had  no  regard 
whatsoever  for  the  theory  of  rewards  and  punishments  in 
the  hereafter,  his  statement  in  extremis  would  not  be  sup- 
ported by  those  considerations  which  may  naturally  be  sup- 
posed to  exercise  an  overruling  influence  upon  the  minds  of 
men  in  such  circumstances,  and  in  such  case,  even  if,  never- 
theless, the  competency  of  the  declaration  as  evidence  would 
not  be  destroyed,  the  credibility  of  it  would  be  greatly  im- 
paired, and  when  given  under  such  circumstances  it  should 
never  be  submitted  to  a  jury  unaccompanied  by  an  explicit 
admonition  by  the  court  that  it  should  be  viewed  with  great 
caution.    In  this  case,  however,  no  less  than  in  any  other,  it  is 
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not  to  be  presumed,  merely  because  the  declarant  might  have 
been  an  adherent  of  a  heathenish  religion — a  fact  which  may 
reasonably  be  implied  from  the  race  to  which  he  belonged — 
that  he  did  not  as  religiously  believe  in  ''fature  rewards  and 
punishments"  as  those  who  believe  in  the  Christian  religion, 
and  that  a  statement  made  by  him  in  the  face  of  impending 
death  would  not  be  attended  by  the  same  degree  of  solemnity 
or  given  under  the  same  conception  of  consequences  as  that 
under  which  a  statement  under  like  circumstances  would  be 
made  by  one  charged  with  religious  convictions  of  a  more 
rational  and  civilized  order.  In  any  event,  as  stated,  the 
court  sufficiently  enlightened  the  jury  with  respect  to  their 
duty  in  coDsidering  the  dying  declaration  admitted  in  evi- 
dence, and  for  the  reasons  assigned  by  the  court  the  instruc- 
tions proposed  by  the  defendant  upon  that  subject  were 
properly  rejected. 

The  refusal  to  allow  some  other  instructions  proposed  by 
the  defendant  is  criticised,  but  said  instructions  involved, 
substantially,  a  repetition  of  the  statement  of  principles  con- 
tained in  the  rejected  instructiona  which  we  have  above 
noticed,  and  it  is,  therefore,  unnecessary  to  give  them  special 
attention  herein.  In  concluding  on  this  branch  of  the  case, 
we  may  observe  that  the  court's  charge  to  the  jury,  as  a 
whole,  covered  every  pertinent  point  or  issue  developed  in 
the  case  correctly  and  in  clear  language,  and  that  in  this 
regard,  as  in  all  others,  the  court's  conduct  of  the  trial  was 
notably  characterized  by  fairness  and  impartiality. 

6.  The  witness  Corbett,  testifying  for  the  people,  said  that 
he  was  near  the  scene  of  the  shooting  when  it  occurred,  and 
that  the  defendant,  in  fleeing  therefrom  after  the  firing  had 
ceased,  ran  north  on  Hunter  Street  and  entered  a  house  north 
of  the  house  in  which  the  defendant  was  found.  On  cross- 
examination,  after  subjecting  the  witness  to  extended  ques- 
tioniDg  as  to  the  direction  in  which  the  defendant  fled  from 
the  scene  of  the  shooting,  he  was  asked:  "Well,  about  how 
many  feet  were  you  from  him  [defendant]  when  he  was  nin- 
ning  toward  you,  when  you  got  over  here?"  The  court  there- 
upon interrupted,  addressing  the  attorney:  "Mr.  Blewett,  you 
have  gone  over  that  now  several  times."  Mr.  Blewett  re- 
torted: "Well,  this  is  very  important."  The  Court:  "I 
know,  but  you  can't  go  over  it  and  over  it,  repeat  every 
question.    You  had  him  say  he  was  about  five  feet  from  the 
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■outh  line.  Go  on  to  a  different  examination.  The  court 
will  not  permit  you  to  take  the  time  to  go  over  and  over 
it;  I  want  to  give  you  a  full  opportunity  for  cross-examina- 
tion, but  not  by  going  over  and  over." 

It  is  now  claimed  that  the  action  of  the  court  in  thus  limit- 
ing the  defendant's  right  to  fully  cross-examine  the  witness 
upon  the  lines  then  being  pursued  constituted  prejudicial 
error,  particularly  in  view  of  the  fact  that  the  testimony  of 
said  witness  was  of  singularly  vital  importance,  he  having 
testified  that  he  witnessed  the  tragedy  and  identified  the  de- 
fendant as  one  of  the  assailants.  It  is  argued  that,  if  per- 
mitted to  proceed  with  his  cross-examination  upon  the  lines 
upon  which  he  was  questioning  the  witness  when  interrupted 
by  the  court  and  further  cross-examination  upon  those  lines 
curtailed,  the  attorney  for  the  accused  would  have  probably 
succeeded  in  making  the  witness  definitely  and  unqualifiedly 
say  that  the  defendant,  upon  the  cessation  of  the  shooting, 
ran  in  a  northerly  direction  from  the  scene  thereof,  and  that 
thus  the  verity  of  his  statement  that  he  witnessed  the  shoot- 
ing would  have  been  greatly  impaired,  if,  indeed,  his  testi- 
mony in  that  regard  not  altogether  impeached,  inasmuch  as 
the  defendant  was  found,  shortly  after  the  shooting,  in  the 
rear  of  a  building  south  of  the  point  where  the  shooting  took 
place. 

As  has  been  shown,  the  question  asked  by  the  attorney  when 
the  court  made  the  order  or  ruling  complained  of  was :  **  Well, 
about  how  many  feet  were  you  from  him  when  he  was  running 
toward  you,  when  you  got  over  here?"  Precisely  the  same 
question  had  several  times  been  previously  propounded  to  the 
witness  by  the  defendant's  attorney  and  as  many  times  an- 
swered. At  page  226  of  the  transcript,  on  cross-examination, 
it  will  be  found  that  Corbett  stated  that  the  defendant,  in 
his  flight,  had  passed  ''dose"  by  where  the  witness  was 
standing;  at  page  228,  it  will  be  seen  that  the  witness,  on 
cross-examination,  testified  that  the  defendant  passed  him  or 
where  he  was  standing  at  a  distance  of  about  five  feet;  at 
page  229,  it  will  be  observed  that  the  same  question  was  put 
to  the  witness  and  that  he  replied  that  the  accused  passed 
him  at  about  a  distance  of  five  feet  from  where  he  (witness) 
waa  standing.  At  page  231  of  the  transcript  will  be  found 
the  question  which  is  responsible  for  the  present  discussion. 
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Even  if  it  might  justly  be  said  that  the  allowance  of  fur- 
ther questioning  of  the  witness  as  to  the  matter  to  which  the 
question  was  addressed  would  have  ultimately  led,  as  coun- 
sel contend  would  have  been  the  inevitable  result  thereof,  to 
a  positive  statement  of  the  witness  that  the  defendant  ran 
from  the  place  where  the  shooting  occurred  in  a  northerly 
course,  and  thus  the  force  of  the  witness'  testimony  that  he 
saw  the  shooting  destroyed,  an  answer  to  the  objection  is 
that  the  witness,  as  seen,  did  testify  that  the  defendant  ran 
in  a  northerly  direction  from  the  point  at  which  the  shooting 
was  done,  and,  although  his  testimony  thereafter  appears  to 
be  somewhat  confusing  or  hazy  upon  that  point,  the  fact  was, 
nevertheless,  sufficiently  brought  out  to  be  available  to  the 
defense  for  any  purpose  to  which  it  might  be  advantageously 
put  in  argument  to  the  jury.  But  it  is  manifest  that  the 
court's  order  curtailing  further  cross-examination  did  not, 
nor  was  it  intended  to,  have  the  effect  of  putting  an  end  to 
the  questioning  of  the  witness  further  as  to  the  direction  in 
which  the  defendant  ran  from  the  scene  of  the  homicide,  but 
that  the  sole  purpose  of  the  order  was  merely  to  foreclose  fur- 
ther inquiry  as  to  the  question  of  how  near  the  defendant 
went  to  the  point  where  the  witness  stood  as  he  (the  defend- 
ant) in  his  flight  passed  the  former.  And,  very  clearly,  the 
witness  had  been  sufficiently  questioned  as  to  that  fact,  and 
the  court  as  clearly  remained  within  the  bounds  of  a  sound 
judicial  discretion  in  stopping  further  cross-examination  upon 
that  point.  As  was  said  in  Phenegar  v.  Paolini,  27  Cal.  App. 
381,  391,  [149  Pac.  1008, 1012] :  "There  must  be  a  limit  some- 
where to  the  examination  of  a  witness  upon  a  particular  sub- 
ject, and  where,  as  seems  to  have  been  true  here,  it  is  evident 
to  the  trial  court,  after  a  full  and  exhaustive  examination  of 
the  witness  upon  the  subject  concerning  which  particular 
information  is  desired  or  desirable,  that  nothing  more  can 
be  accomplished  by  continuing  the  inquiry  than  has  already 
been  accomplished,  then  it  is  clearly  within  the  discretion, 
and,  indeed,  the  duty,  of  the  court  to  put  an  end  to  the 
further  prosecution  of  the  examination.''  (See,  also,  Reid 
V.  Clark,  47  Cal.  194,  201;  People  v.  Mooney,  132  Cal.  13,  17, 
[63  Pac.  1070] ;  People  v.  Harlan,  133  Cal.  16,  22,  [65  Pac. 
9] ;  People  V.  Rader,  136  Cal.  253,  254,  [68  Pac.  707].) 

7.  One  of  the  grounds  upon  which  the  defendant  pressed 
his  motion  for  a  new  trial  was  that  of  newly  discovered  evi- 
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dence,  and  in  support  of  the  motion  upon  that  gpround  a 
number  of  aiSdavits  were  filed  and  presented  to  the  trial  court. 

The  defendant,  in  support  of  his  alibi,  attempted  to  show 
that,  at  the  time  of  the  shooting,  he  was  In  the  store  of  the 
Quong  On  Chung  Company,  at  138  Washington  Street,  and 
he  testified  that  he  was  at  said  store  and  therein  was  corrob- 
orated by  a  number  of  other  witnesses,  among  whom  was 
one  Lem  Yeong.  In  rebuttal,  the  people  called  to  the  stand 
two  Chinese,  EDong  Lun  and  Lee  Loy,  who  claimed  to  have 
been  in  the  store  of  the  Quong  On  Chung  Company  at  the 
time  of  the  shooting,  and  who  testified  that  neither  the  de- 
fendant nor  his  witness,  Lem  Yeong,  was  in  said  store  at  said 
time.  Four  of  the  affidavits  filed  by  the  defendant  in  sup- 
port of  his  motion  for  a  new  trial  on  the  ground  mentioned 
were  made  by  as  many  different  Chinese,  who  therein  deposed 
that,  when  the  shooting  occurred.  Hong  Lun  was  not  a  farmer, 
as  he  had  testified,  but  was  a  gambler,  and  that  when  the 
shooting  occurred  he  was  in  a  gambling-house  at  131-133  East 
Washington  Street,  which  is  located  at  some  distance  from 
the  store  above  named.  Two  of  the  affidavits  so  filed  were 
by  two  Chinese  who  therein  declared  that  they  were  in  a 
rooming-house  above  the  store  of  the  Quong  On  Chung  Com- 
pany, that  they  heard  the  shooting  and  that  at  that  time 
Lee  Loy  was  with  them  in  a  room  in  said  rooming-house.  Two 
other  Chinese  made  affidavits,  which  were  among  those  filed, 
in  which  they  deposed  that  they  saw  Lee  Loy,  immediately 
after  the  shooting,  come  out  of  the  rooming-house  above  men- 
tioned. Mr.  Blewett,  attorney  for  the  defendant,  made  and 
filed  an  affidavit  in  which,  after  showing  the  relevancy  and 
alleging  the  importance  of  the  testimony  of  the  several 
Chinese  affiants,  he  declared  that  he  had  no  knowledge  of  the 
existence  of  the  evidence  to  which  the  affidavits  related  at 
the  time  of  the  trial,  and  that  he  **  could  not  by  the  use  of 
reasonable  diligence  have  discovered  and  produced  the  same 
upon  the  former  trial." 

It  is  plainly  manifest  that  the  effect  of  the  evidence  claimed 
to  be  ** newly  discovered"  and  referred  to  in  the  affidavits 
would  merely  be  to  impeach  the  statements  of  Hong  Lun  and 
Lee  Loy  that  the  defendant  was  not  in  the  Quong  On  Chung 
Company  store  when  Yip  Suey  was  shot. 

**A  motion  for  a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence  has  always  been  regarded  by  the  courts  with 
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a  great  deal  of  suspicion  and  disfavor.  It  has  been  said 
that  'the  temptations  are  so  strong  to  make  a  favorable  show- 
ing after  a  defeat  in  an  angry  and  bitter  controversy,  and 
the  circumstance  that  the  testimony  bad  just  been  discovered 
when  it  is  too  late  to  introduce  it,  is  so  suspicious  that  courts 
require  the  very  strictest  showing  of  diligence.' ''  {People 
V.  Freeman,  92  Cal.  359,  366,  367,  [28  Pac.  261] ;  People  v. 
Sutton,  73  Cal.  243,  [15  Pac.  86].  Hence,  it  has  always  been 
held  that  whether  a  motion  for  a  new  trial  should  or  should 
not  be  granted  upon  the  ground  of  newly  discovered  evidence 
is  a  proposition  which  is  addressed  to  the  sound  discretion  of 
the  trial  court,  and  that  the  denial  of  a  new  trial  on  that 
ground  will  not  be  reversed  unless  it  clearly  appears  that  the 
court  abused  its  discretion  by  its  action  in  that  regard.  {Peo- 
ple V.  Loui  Tung,  90  Cal.  377,  [27  Pac.  295] ;  People  v.  TalU 
madge,  114  Cal.  427,  430,  [46  Pac.  282].)  And,  furthermore, 
where  the  only  office  of  newly  discovered  evidence  is  to  im- 
peach adverse  witnesses,  it  is  insufficient  as  a  basis  for  grant- 
ing a  new  trial.  {People  v.  Loui  Tung,  90  Cal.  377,  [27 
Pac.  295] ;  People  v.  Oold^nson,  76  Cal.  328,  352,  [19  Pac. 
161] ;  Stoakes  v.  Monroe,  36  Cal.  388;  People  v.  Anthony,  56 
Cal.  399.)  As  before  stated,  and  as  is  plainly  apparent  from 
the  affidavits  themselves,  the  only  purpose  which  the  evidence 
therein  referred  to  could  accomplish,  if  anything  at  all,  would 
be  the  impeachment  of  two  witnesses  who  testified  for  the 
prosecution  and  whose  testimony  was  itself  wholly  in  impeach- 
ment of  the  testimony  of  the  defendant  and  his  witnesses 
upon  the  question  of  the  alibi  sought  to  be  shown  by  the 
accused. 

We  conclude  that  there  was  no  error  or  abuse  of  discre- 
tion in  the  action  of  the  court  refusing  to  grant  the  defend- 
ant a  new  trial  upon  the  ground  of  newly  discovered  evidence. 

No  substantial  error  appearing  in  the  record,  the  judgment 
and  the  order  appealed  from  must  be  affirmed,  and  it  is  so 
ordered. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred, 
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[CiT.  No.  1830.    Second  Appellate  District— December  29,  1916.} 
J.  H.  THORNBEB,  Respondent,  v.  J.  0.  HART,  Appellant 

Election  Contest — Delay  in  Opening  Polls — ^Absence  of  I^ud— 
P&EGINCT  Yois  not  INVALIDATED. — ^In  an  election  contest  it  is  error 
to  reject  the  entire  vote  of  a  precinct  because  of  a  delaj  of  one 
hour  and  fifteen  minutes  in  the  opening  of  the  polls,  where  such 
delay  was  not  due  to  anj  fraudulent  intent  or  design  on  the  part  of 
the  election  officers,  but  solely  to  the  loss  of  the  key  to  the  polling 
place  and  the  consequent  inability  to  gain  earlier  access  thereto. 

Id. — Openino  ov  Polls— Delay  CJonsistent  With  Honesty— Burden 
OF  Proof. — It  must  be  from  the  nature  and  necessity  of  the  ease 
that  the  legislature  intended  that  some  margin,  even  though  narrow, 
should  be  allowed  for  honest  effort  to  comply  with  the  statute,  and 
did  not  intend  that  the  vote  of  any  precinct  should  be  invalidated 
because  the  polls  were  not  open  at  the  very  instant  of  sunrise;  and 
any  perbon  seeking  to  take  advantage  of  omission  in  such  regard 
must  allege  some  delay  sufficient  to  show  a  transgression  of  the 
statute  inconsistent  with  an  honest  and  intelligent  endeavor  to  obey 
its  command,  or  that  the  violation  of  its  letter  on  which  he  relies 
has  operated  to  obstruct  the  full  and  fair  expression  of  the  saffrags 
of  the  precinct. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kem 
County.    Milton  T,  Farmer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Borton  &  Theile,  for  Appellant 

E.  L.  Foster,  and  Charles  A.  Barnhart,  for  Respondent 

JAMES,  J. — ^Appellant,  at  an  election  held  in  the  county 
of  Kern  in  1914,  was  declared  to  have  been  elected  to  the 
oflSce  of  supervisor.  Thereafter  respondent,  who  was  the 
opposing  candidate  at  that  election,  filed  notice  of  contest  and 
a  recount  of  the  votes  of  the  supervisorial  district  was  had 
in  the  superior  court.  Respondent  was  successful  in  that 
proceeding.    The  contestee  has  appealed  from  the  judgment. 

The  main  contention  is  that  the  evidence  was  insufficient  to 
support  the  findings  and  judgment.  By  the  notice  of  contest 
first  filed  the  contestant  set  out  various  irregularities  or  acts 
of  malconduct  on  the  part  of  the  board  of  election,  as  are 


Digitized  byLjOOQlC 


Dec.  1915.]  Thornbeb  v.  Habt.  285 

permitted  under  section  1111  of  the  Code  of  Civil  Procedure, 
as  grounds  of  contest,  but  did  not  specify  in  the  original 
notice  of  contest  particularly  the  ground  afterward  relied 
upon,  that  there  had  been  a  delay  in  the  opening  of  the  polls 
in  precinct  No.  20  of  the  supervisorial  district  At  a  later 
date,  and  after  the  time  had  expired  within  which  the  pro- 
ceeding of  contest  might  be  institutedi  the  contestant  was  al- 
lowed to  amend  his  statement  of  contest  by  adding  thereto 
an  allegation  as  follows:  ''That  in  said  precinct  number  20, 
the  said  polling  place  as  established  by  the  Board  of  Super- 
visors, as  aforesaid,  was  not  opened  at  the  time  required  by 
law,  and  a  large  number  of  voters  were  unable  to  vote,  who 
had  presented  themselves  at  said  polling  place  for  the  purpose 
of  voting,  prior  to  the  opening  of  said  polling  place."  The 
appellant  objected  to  the  making  of  this  amendment,  both  on 
the  ground  that  it  was  offered  too  late  and  also  on  the  ground 
that  it  in  its  substance  did  not  sufficiently  set  out  a  ground 
of  contest.  Both  objections  were  by  the  court  overruled. 
The  trial  judge  concluded,  as  shown  by  the  record,  that  inas- 
much as  malconduct  of  the  officers  of  election  in  some  par- 
ticulars had  been  set  out  and  alleged  in  the  original  statement 
of  contest,  adding  to  such  allegation  of  malconduct  state- 
nents  of  other  acts  committed  by  such  officers  would  not  in 
effect  be  the  making  of  a  statement  of  a  new  cause  or  ground 
of  contest.  While  section  1117  of  the  Code  of  Civil  Pro- 
cedure, provides  that  no  statement  of  the  grounds  of  contest 
wiU  be  rejected  for  want  of  form,  if  the  grounds  are  alleged 
with  such  certainty  as  will  advise  the  defendant  of  the  par- 
ticular proceeding  or  cause  for  which  such  election  is  con- 
tested, it  does  seem  clear  that  the  contestee  in  such  cases  is 
entitled  to  have  stated  the  particulars  in  which  it  is  charged 
that  malconduct  was  committed  on  the  part  of  the  officers  con- 
ducting the  election.  In  the  statement  of  contest  first  filed  it 
was  not  shown  in  any  way  that  contestant  would  rely  upon 
proof  that  there  had  been  a  delay  in  the  opening  of  the 
poUfl  in  any  precinct;  while  he  assigned  malconduct,  he  par- 
ticularized in  allegations  pointing  to  certain  specific  acts  and 
things.  It  is  to  indulge  great  liberality  indeed  toward  the 
contestant  to  concede  his  right  to  file  the  amendment  that 
was  made.  It  is  also  exceedingly  questionable  whether  the 
statement  in  the  amendment  was  sufficient  to  show  such  a 
delay  in  the  opening  of  the  polls  as  would  make  a  good 
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ground  of  contest,  for  the  quantity  of  time  embraced  within 
that  delay  is  not  stated;  it  is  only  stated  that  the  polls  were 
not  "opened  at  the  time  required  by  law."  In  the  case  of 
Packwood  v.  Broimell,  121  Cal.  478,  [53  Pac.  1079],  the 
specification  of  malconduct  which  our  supreme  court  held  to 
be  insufScient  was,  **That  the  said  board  of  judges  of  election 
of  Pitt  River  precinct  did  not  open  the  polls  at  sunrise  of 
said  day  of  election  nor  keep  the  polls  open  for  the  length 
of  time  required  by  law."  In  the  case  just  cited  the  ruling  of 
the  trial  court  on  a  motion  to  dismiss  the  contest  because  of 
insufSciency  of  the  specification  was  reviewed  and  the  judg- 
ment reversed.  However,  it  will  not  be  necessary  for  us  to 
announce  a  final  conclusion  on  these  two  propositions,  as  we 
think  that  the  main  contention  of  appellant  made  as  to  a 
proposition  which  involves  the  crucial  finding  of  the  trial 
judge  must  be  sustained.  The  court  at  the  hearing  of  the 
contest  canvassed  the  vote  cast  in  all  the  precincts  of  the 
supervisorial  district  and  rejected  the  entire  vote  of  precinct 
No.  20,  because  there  had  been  a  delay  of  one  hour  and  fifteen 
minutes  in  the  opening  of  the  polls.  The  result  of  the  tally 
on  the  precincts,  excluding  precinct  20,  gave  to  contestant  a 
majority  of  55  votes.  Precinct  No.  20  was  a  large  precinct. 
There  were  residing  in  it  at  the  time  of  the  election  733  regis- 
tered voters,  and  the  election  returns  showed  that  549  of 
these  had  voted  at  the  election  and  that  239  had  voted  in 
favor  of  appellant  and  163  in  favor  of  contestant.  So  that, 
had  the  vote  of  precinct  No.  20  not  been  rejected,  the  con- 
testee  would  have  had  a  majority  of  11  votes  over  respondent. 
The  court  finds  that  the  polls  in  precinct  20  were  not  opened 
until  7:15  A.  M.,  and  that  there  was  not  sufficient  cause  or 
excuse  for  the  failure  to  open  the  polls;  that  between  the  hour 
of  6  A.  M.  and  7 :15  a.  m.  at  least  fifty  voters  came  to  the  poll- 
ing place  of  precinct  20  and  demanded  the  right  to  cast  their 
ballots  and  offered  to  vote,  and  that  ''because  of  the  polls 
not  being  open  for  the  reception  of  ballots,  a  large  number, 
to  wit :  more  than  21,  left  the  polls  and  were  unable  to  vote, 
and  it  is  not  shown  whether  such  voters  did  vote  on  said 
third  day  of  November,  1914,  or  not."  The  court  further 
expressly  found  that  none  of  the  acts  or  omissions  of  the  elec- 
tion officers  of  precinct  20  were  done  or  permitted  with  any 
fraudulent  design  on  the  part  of  said  election  officers,  nor  for 
the  purpose  of  affecting  the  result  of  the  election.    The  evi- 
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dcnce  taken  showed  that  the  board  of  election  officers  arrived 
at  the  precinct  in  time  to  open  the  polls  as  required  by  law, 
but  that  the  key  to  the  building  was  missing.  A  search  was 
instituted  for  the  key  and  some  outsider  finally  found  it  and 
the  polls  were  thereupon  immediately  opened  and  votes  re- 
ceived. So  it  appears  that  the  delay  in  the  opening  of  the 
polls  which  the  court  found  to  be  without  any  fraudulent 
intent  or  intent  to  affect  the  result  of  the  election,  but  still 
found  to  be  inexcusable,  was  occasioned  through  the  failure 
of  the  officers  to  make  an  entrance  into  the  building  or  polling 
place.  That  the  confusion  in  this  regard  was  inexcusable 
we  think  can  hardly  be  concluded  from  the  evidence.  As  is 
said  in  Packwood  v.  Brotunell,  hereinbefore  cited:  '*It  must 
be  from  the  nature  and  necessity  of  the  case  that  the  legisla- 
ture intended  that  some  margin,  even  though  narrow,  should 
be  allowed  for  honest  effort  to  comply  with  the  statute,  and 
did  not  intend  that  the  vote  of  any  precinct  should  be  in- 
validated because  the  polls  were  not  open  at  the  very  instant 
of  sunrise.  Therefore,  further,  if  any  person  seeks  to  take 
advantage  of  omission  in  this  regard,  he  must  allege  some 
delay  sufficient  to  show  a  transgression  of  the  statute  incon- 
sistent with  an  honest  and  intelligent  endeavor  to  obey  its 
command,  or  that  the  violation  of  its  letter  on  which  he  relies 
has  operated  to  obstruct  the  full  and  fair  expression  of  the 
suffrage  of  the  precinct."  It  will  be  remembered  that  for 
aught  that  the  findings  of  the  court  show  the  21  or  more 
persons  who  left  the  polls  of  precinct  20  before  7:15  o'clock 
may  have  returned  and  voted  during  the  many  remaining 
hours  of  the  election  day.  Therefore,  if  the  burden  was  upon 
the  contestant  to  show  that  he  had  been  injured  by  reason  of 
the  alleged  failure  of  the  officers  to  have  the  polls  open  at 
6  A.  M.^  it  is  plain,  according  to  the  findings  of  the  court, 
that  he  did  not  sustain  this  burden  by  proof.  It  is  argued, 
however,  that  upon  a  showing  being  made  of  the  delay  in 
opening  the  polls,  a  presumption  of  damage  arose  which 
shifted  the  burden  of  proof  to  the  contestee  and  required 
of  him  a  showing  that  the  irregularity  did  not  result  in  dam- 
age to  the  contestant.  This  question  and  others  incidental  to 
the  proposition  were  considered  in  the  case  of  Kenworthy  v. 
Mast,  141  Cal.  268,  [74  Pac.  841].  In  that  case  it  was  shown 
that  there  was  a  delay  of  from  6  to  7:45  o'clock  in  the  open- 
ing of  the  polls  of  a  certain  precinct,  a  delay  of  thirty  min- 
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utes  more  than  the  evidence  and  finding  disclose  here  oe- 
carred  in  the  case  of  precinct  20.  The  court  there  said  that 
it  had  never  been  held  in  this  state  that  a  literal  compliance 
with  the  provisions  of  the  law  as  to  the  hour  of  opening  the 
polls  was  absolutely  essential  to  the  validity  of  the  vote  of  a 
precinct,  and  that  the  disobedience  of  even  a  mandatory  stat- 
ute must  be  liberally  construed.  The  conclusion  to  be 
deducted  from  that  opinion  is  that  the  supreme  court  did  not 
consider  a  delay  in  opening  the  polls  of  one  hour  and  forty- 
five  minutes  at  the  commencement  of  the  day  a  great  devia- 
tion from  the  requirement  of  the  statute.  The  court  there 
referred  to  the  Packwood-Brownell  case,  supra,  and  called 
attention  to  the  concurring  opinion  of  the  chief  justice  as  filed 
in  that  case,  wherein  it  was  said  that  while  the  requirements 
as  to  time  or  place  of  holding  an  election  are  mandatory,  the 
time  in  that  connection  meant  the  proper  day  for  holding 
the  election,  and  ''that  a  slight  delay  in  opening  the  poUs, 
explained  and  excused  by  the  absence  of  one  of  the  officers, 
and  by  the  necessity  of  setting  up  the  booth,  railings,  etc., 
ought  not  to  disfranchise  the  voters  of  a  precinct,  in  the  ab- 
sence of  any  showing  of  actual  injury."  In  the  case  last 
above  cited  there  was  even  a  greater  delay  in  the  opening  of 
the  polls  than  was  shown  in  Kenworth/jf  v.  Mast,  141  Cal.  268, 
[74  Pac.  841],  the  delay  being  from  6:29  a.  m.  until  8:15  or 
8:30,  and  we  glean  from  the  opinion  that  such  a  delay  was 
not  to  be  denominated  great  or  considerable.  In  Kenworthy 
V.  M<ist,  it  is  said:  ''The  general  rule,  as  stated  in  McCrary 
on  Elections  (section  165),  is,  that  in  the  absence  of  a  pro- 
vision in  the  statute  expressly  declaring  that  a  failure  in  this 
respect  shall  render  the  election  void,  it  will  be  regarded  as 
so  far  directory  only,  and  that,  unless  the  deviation  from  the 
legal  hours  has  affected  the  result,  it  will  be  disregarded;  but 
that  if  such  deviation  is  great,  or  even  considerable,  the  pre- 
sumption will  be  that  it  has  affected  the  result,  and  the  bur- 
den will  be  upon  him  who  seeks  to  uphold  the  election  to  show 
affirmatively  that  it  has  not."  Considering  the  facts  in  evi- 
dence in  this  case  and  applying  to  them  the  law  as  we  under- 
stand the  supreme  court  to  have  declared  it,  we  are  not  of 
the  view  that  the  delay  shown  in  the  opening  of  the  polls 
in  precinct  20  was  either  "great"  or  "considerable."  Con- 
ceding correctness  for  that  conclusion,  it  follows  that  the 
contestant  failed  to  support  his  charges  of  malconduct  with 
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proof  of  damage  resulting  therefrom  to  him.  It  would  be 
most  unjust,  we  think,  to  declare  that  all  of  the  voters  who 
cast  their  ballots  at  precinct  20  on  election  day  should  be 
disfranchised  in  their  attempt  to  express  a  choice  for  super- 
visor simply  because  the  election  oflBcers  deviated  from  the 
strict  requirement  of  the  statute  as  to  the  opening  of  the 
polls.  We,  therefore,  conclude  that  it  was  error  for  the  court 
to  have  rejected  the  vote  cast  in  that  precinct.  Had  the  find- 
ings of  fact  contained  a  particular  statement  showing  the 
reason  for  the  nonopening  of  the  polls,  a  judgment  might  be 
directed  without  the  necessity  of  further  proceedings  being 
had  in  the  trial  court.  However,  as  the  finding  that  the 
ofScers  failed  without  sufficient  cause  or  excuse  to  open  the 
polls  may  import  a  finding  of  fraud,  the  review  of  the  evi- 
dence which  we  have  made  becomes  necessary  in  order  to 
arrive  at  the  decision  indicated. 
The  judgment  is  reversed. 

Conrey,  P.  J,,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  January  28,  1916,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  February  24,  1916. 


[GIt.  No.  1934.    Second  Appellate  Distriet.— Beeember  31,  1915.} 

BAKERSPIELD  &  KERN  ELECTRIC  RAILWAY  COM- 
PANY (a  Corporation),  Petitioner,  v.  GEORGE  W. 
HAY  et  al..  Respondents. 

Beferekduic  Petition  —  Numbeb  of  Sionatubxs  —  Const&uotion  of 
Charter  of  Bakersfield. — ^Under  the  charter  of  the  city  of  Bakers- 
field  approved  by  the  legislature  of  1915  (Stats.  1915,  p.  1552) , 
the  words  "general  election"  contained  in  section  32  of  such  char- 
ter, relating  to  referendum  elections,  and  therein  requiring  that  a 
petition  protesting  against  the  passage  of  an  ordinance  must  be 
''signed  by  electors  of  the  citj,  equal  in  number  to  twenty-five  per 
centum  or  more,  of  the  entire  vote  cast  at  the  last  general  election," 
when  read  with  other  sections  of  such  charter  relating  to  such 
t9  Cal.  App.— 19 
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elections,  have  reference  to  the  last  general  mnnieipal  election,  and 
not  to  the  last  general  state  election. 

Id. — SuFPiciENCT  OF  Petition — ^Last  Municipal  Election  Pbiob  to 
Chabter — When  Gontbollino. — The  snfBciency  of  the  signatnrea 
to  such  a  petition  is  to  be  tested  bj  the  last  general  municipal  elec- 
tion held  in  the  city  prior  to  the  adoption  of  the  charter,  if  it  be 
conceded  that  the  election  held  after  such  adoption  was  not  a  gen- 
eral municipal  election,  by  reason  of  the  fact  that  councilmen  were 
not  elected  in  all  of  the  wards  of  the  city. 

Id. — Direct  Legislation  bt  Cities  and  Towns — Act  Inappucablx  to 
GiTT  OF  BAKEBSFiELD.~The  act  to  provide  for  direct  legislation  by 
cities  and  towns,  including  initiative  and  referendum  (Stats.  Ex. 
fiess.  1911,  p.  181),  and  which  requires  such  petitions  to  be  signed 
by  qualified  electors  of  the  city  or  town  "equal  to  ten  per  eent  of 
the  entire  vote  cast  therein  for  all  candidates  for  Governor  of 
the  state  at  the  last  preceding  general  election  at  which  a  Governor 
was  voted  for,"  has  no  application  to  the  city  of  Bakersfield,  even 
if  it  be  conceded  that  the  referendum  provisions  of  the  charter 
of  such  city  are  modeled  upon  the  terms  of  such  statute. 

APPLICATION  for  a  Writ  of  Prohibition  originally  made 
to  the  District  Court  of  Appeal  for  the  Second  Appellate 
District  to  restrain  the  holding  of  a  referendum  election. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Short  &  Sutherland,  and  Borton  &  Theile,  for  Petitioner. 

E.  F.  Brittan,  and  Walter  Osbom,  for  Respondents. 

THE  COURT.— Prohibition.  On  the  twentieth  day  of  Sep- 
tember, 1915,  the  city  council  of  the  city  of  Bakersfield 
adopted  an  ordinance  relating  to  the  regulation  and  control 
of  the  operation  of  automobile  buses  within  that  city.  Within 
thirty  days  thereafter  there  was  filed  with  the  city  clerk  an 
instrument  protesting  against  the  passage  of  the  ordinance. 
This  protest  was  signed  by  880  electors  of  the  city.  The  coun- 
cil having  declared  this  protest  sufficient  to  require  a  referen- 
dum vote  upon  said  ordinance,  have  ordered  an  election  and 
referendum  thereon  to  be  held  on  the  eleventh  day  of  Janu- 
ary, 1916.  The  petitioner  claims  that  the  protest  is  insuffi- 
cient to  authorize  such  election  or  to  cause  a  suspension  of 
the  ordinance,  and  in  support  of  this  claim  alleges  that  the 
protest  does  not  contain  the  names  of  a  sufficient  number  of 
electors.    The  respondents  have  filed  a  general  demurrer  to 
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tlie  petition  herein,  and  it  has  been  stipulated  that  the  case 
may  be  disposed  of  in  accordance  with  oar  decision  upon  that 
demurrer. 

The  present  charter  of  the  city  of  Bakersfield  was  adopted 
by  the  electors  of  that  city  at  an  election  held  on  the  seventh 
day  of  November,  1914,  and,  after  its  approval  by  the  legis- 
lature, was  filed  with  the  Secretary  of  State  on  January  23, 
1915.  (Stats.  1915,  p.  1552.)  Section  32  of  the  charter  pro- 
vides  for  referendum  elections,  and  it  is  there  required  that 
a  petition  protesting  against  the  passage  of  an  ordinance 
must  be  **  signed  by  electors  of  the  city,  equal  in  number  to 
twenty-five  per  centum  or  more,  of  the  entire  vote  cast  at  the 
last  general  election."  It  is  further  provided  that  "the 
council  shall  submit  the  ordinance  to  the  electors  of  the  city 
either  at  the  next  general  municipal  election,  or  at  a  special 
election,  and  such  ordinance  shall  not  go  into  effect  unless  a 
majority  of  the  electors  voting  on  the  same  shall  vote  in  favor 
thereof.  The  provisions  of  article  VII  respecting  the  forms 
and  conditions  of  the  petition  and  the  mode  of  verification 
and  certification  and  filing,  and  the  ballot  to  be  used,  shall 
be  substantially  followed,  with  such  modifications  as  the 
nature  of  the  case  may  require."  The  petitioner  contends 
that  the  general  election  referred  to  in  section  32  is  the  last 
general  state  election,  and  not  the  last  general  municipal  elec- 
tion. It  is  conceded  that  if  the  required  number  is  to  be 
tested  by  the  vote  cast  at  the  last  general  municipal  election, 
the  number  of  signatures  upon  the  protest  was  sufficient;  and 
it  is  shown  by  appropriate  allegation  in  the  petition  that  the 
entire  vote  cast  within  the  city  of  Bakersfield  on  the  third 
day  of  November,  1914,  at  the  general  election  held  on  said 
date,  at  which  a  Governor  was  elected,  was  6,046. 

Section  67  of  the  charter  is  in  article  VII  relating  to  elec- 
tions, and  provides  that  within  ten  days  after  the  charter 
shall  have  been  ratified  by  the  legislature  and  the  necessary 
certified  copies  thereof  have  been  filed  and  recorded,  "the 
governing  body  of  the  city  of  Bakersfield  shall  call  a  nominat- 
ing election  and  a  general  election,  under  the  provisions  of 
this  charter,  to  elect  officers  as  herein  provided."  The  officers 
thus  elected  are  to  hold  office  until  their  successors  are  elected 
and  qualified;  and  it  is  provided  that  "a  general  election  shall 
be  held  on  the  second  Tuesday  of  April  of  the  year  1917,  and 
each  odd-numbered  year  thereafter,"  etc. 
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Reading  together  the  several  sectioiifl  of  the  charter  which 
have  relation  to  the  question  at  issue,  we  are  satisfied  that 
the  words  ''general  election,"  as  contained  in  section  32,  are 
there  used  in  the  same  sense  in  which  the  same  words  are  used 
in  section  67,  and  that  they  refer  to  the  last  general  municipal 
election. 

The  petition  herein  directs  the  court's  attention  to  the  fact 
that  at  the  nominating  election  held  on  April  6,  1915,  in  the 
city  of  Bakersfield,  councilmen  were  elected  in  three  of  the 
seven  wards  of  the  city;  that  (except  members  of  the  board 
of  education,  as  to  which  the  district  includes  territory  out- 
side the  city  limits),  no  other  officers  than  councilmen  were 
required  to  be  elected  under  the  provisions  of  the  charter ;  and 
that  at  the  so-called  general  election  held  on  May  7,  1915,  no 
election  was  held  in  the  said  three  wards.  For  this  reason 
petitioner  contends  that  there  was  no  general  election.  Even 
if  this  were  conceded,  it  would  not  aid  the  case  of  petitioner. 
If  no  general  municipal  election  was  held  by  the  city  of 
Bakersfield  since  the  adoption  of  this  charter,  the  test  would 
relate  back  to  the  last  general  municipal  election  preceding 
the  adoption  of  the  charter.  Petitioner  does  not  deny  that 
under  such  test  the  protest  to  which  this  petition  refers  would 
be  found  sufficient. 

There  is  a  general  law  entitled  "An  act  to  provide  for 
direct  legislation  by  cities  and  towns,  including  initiative  and 
referendum."  (Stats.  Ex.  Sess.  1911,  p.  131.)  Conceding 
that  that  act  does  not  apply  to  the  city  of  Bakersfield,  coun- 
sel for  petitioner  argue  that  the  referendum  provisions  of  the 
city  charter  are  modeled  upon  the  terms  of  that  statute ;  and 
that,  notwithstanding  some  differences  between  the  charter 
provision  and  the  provisions  of  the  statute,  the  court  should 
apply  the  rule  that  one  statute  founded  upon  another  is 
deemed,  in  so  far  as  it  follows  the  terms  of  the  previous 
statute,  to  adopt  also  its  meaning.  The  statute  provides  for 
referendum  petitions  which  shall  be  signed  by  qualified  elec- 
tors of  the  city  or  town  "equal  to  ten  per  cent  of  the  entire 
vote  cast  therein  for  all  candidates  for  Governor  of  the  state 
at  the  last  preceding  general  election  at  which  a  Governor 
was  voted  for."  The  argument  is  not  convincing.  We  have 
no  evidence  that  the  referendum  provisions  of  the  charter 
were  drawn  from  those  of  the  statute  to  which  counsel  refer ; 
and  even  if  they  were  so  derived,  the  failure  to  copy  words 
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distinctly  defining  the  last  preceding  general  election  as  a 
state  election  serves  to  indicate  that  the  charter  framers  pre* 
ferred  that  the  protest  against  the  adoption  of  an  ordinance 
should  be  signed  by  at  least  twenty-five  per  cent  of  the  num- 
ber of  electors  voting  at  the  last  general  municipal  election, 
rather  than  that  the  test  should  be  ten  per  cent  of  the  entire 
vote  cast  at  a  state  election. 

The  demurrer  is  sustained  and  the  petition  for  writ  of  pro- 
hibition herein  is  denied. 


[Civ.  No.  1423.    Third  Appellate  District.— December  81,  1015.] 

LUKA  PEBICH  et  al.,  Appellants,  v.  SADIE  MAUBEB 
et  al.,  Bespondents. 

BouKDABT — CiTT  LoTS — StJPFiciENCT  OF  Eyidencx. — III  this  action  ill 
ejectment  and  for  damages  for  the  nnlawfnl  detention  of  land, 
which  involved  the  location  of  the  boundary  line  between  two  Tots 
in  the  city  of  Sacramento,  upon  the  dividing  line  of  which  a  fence 
had  existed  for  probably  forty  years,  or  more,  it  is  held  that  in 
view  of  the  meager  character  of  the  evidence  of  the  real  boundary 
line  as  located  and  fixed  by  the  original  survey  of  the  city  (Sutter 
survey  of  1S4S  or  1849),  and  in  accordance  with  which  the  deeds  of 
the  parties  were  made,  and  of  the  existence  of  the  fence,  and  of 
the  inclusion  of  the  disputed  strip  in  the  inclosure  of  the  defendant, 
the  court  was  justified  in  finding  that  the  plaintiffs  had  failed  to 
establish  any  title  to  the  property  in  controversy. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County.    C.  N.  Post,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  ooort; 

W.  A.  Qetty  for  Appellant 

M.  S.  Wahrhaf tig,  for  Bespondent 

BUBNETT,  J.— The  action  was  in  ejectment  and  for  five 
hundred  dollars'  damages  for  the  unlawful  detention  of  the 
land,  and  the  judgment  was  in  favor  of  defendants  for  costs. 
The  real  question  in  the  case  concerns  the  location  of  the 
boundary  line  between  the  land  of  plaintiffs  and  that  of  de< 
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fendants.  It  was  admitted  that  each  of  the  parties  derailed 
title  from  John  A.  Sutter,  the  plaintiffs  to  the  "east  35  feet 
of  lot  2  in  the  lot  between  N  and  O  streets  and  Fifth  and 
Sixth  streets  in  the  city  of  Sacramento  and  the  defendants 
to  the  west  one-half  of  lot  No.  3"  in  said  block.  It  is  shown 
very  clearly  that  there  is,  and  has  been  for  many  years, 
probably  forty  or  more,  a  fence  on  the  dividing  line  as  claimed 
by  respondents.  Their  dwelling-house  in  the  rear  also  ex- 
tends to  this  line,  and  the  entire  holding  of  respondents  is, 
and  has  been  for  many  years,  inclosed.  It  is  the  contention, 
however,  of  appellants  that  respondents  have  included  in  their 
inclosure  a  strip  about  twenty  inches  in  width  belonging  to 
the  former,  and  thus  the  controversy  has  arisen. 

To  establish  their  daim  plaintiffs  called  D.  B.  Cate,  a  civil 
engineer,  who  testified  that  in  1911  he  surveyed  the  lots  in 
question,  that  it  was  an  accurate  survey  from  the  **  monu- 
ments of  the  city  as  they  were  found  at  the  intersection," 
that  according  to  said  survey  the  west  fence  of  Mrs.  Maurer 
was  over  on  the  land  of  Mr.  Perich;  **at  N  Street  it  is  1.58 
feet;  20.3  feet,  back  from  N — ^that  is,  toward  the  alley — it  is 
1.26  feet.  The  porch  that  goes  up  into  the  house  is  1.9  feet 
over.  The  main  part  of  the  building  back  of  the  porch  is 
over  1.56  feet  and  the  back  end  of  the  building  is  1.21  feet. 
The  bam  which  is  129.68  feet  from  N  Street  is  1.81  feet.  That 
is  where  the  fence  joins  the  bam."  The  way  he  traveled  in 
reaching  the  foregoing  conclusion  is  indicated  by  his  state- 
ment in  answering  questions  of  the  court  to  the  effect  that 
he  found  there  were  400.95  feet  between  **  stones — ^between 
the  centers  of  street  intersections";  that,  taking  forty  feet 
for  the  half  of  Fifth  Street  and  forty  for  the  half  of  Sixth 
Street  there  would  remain  320.95  feet  to  be  divided  into  four 
lots  or  ''practically  eighty  feet  and  a  quarter  for  each  lot." 
According  to  this  calculation  he  located  the  boundary  line 
between  plaintiffs  and  defendants  at  varying  distances,  with 
a  maximum,  a£i  we  have  seen,  of  over  twenty  inches  farther 
east  than  said  fence  and  improvements  would  indicate. 

For  the  defendants,  one  J.  C.  Boyd,  a  civil  engineer  and 
surveyor  of  long  experience,  testified:  *' There  were  practically 
two  surveys  of  the  entire  city  as  a  whole;  the  first  in  laying 
out  of  the  city  originally  by  Sutter;  subsequently,  in  1878,  a 
resurveying  by  L.  S.  Bassett,  then  city  engineer,  who  at- 
tempted to  adjust  the  apparent  difference  in  the  property 
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ownership  to  the  line  of  the  streets,  for  the  purpose  of  street 
improvement  largely,  and  fop  the  purpose  of  rectifying  errors 
that  were  shown  to  have  been  made  by  private  surveys  of 
private  property,  lots,  and  so  forth.  It  had  been  the  custom 
theretofore  to  make  surveys  from  the  established  monuments, 
from  buildings,  taking  the  nearest  building  as  being  a  comer, 
approximately  correct,  and  run  out  from  that";  that  the 
Sutter  survey  was  made  in  1848  or  1849  and  the  Bassett  sur- 
vey in  1878 ;  that  these  two  surveys  do  not  agree,  that  Bassett 
attempted  to  adjust  differences  through  the  city,  that  his 
policy  ''was  to  ran  a  line  for  several  blocks  as  long  as  possi- 
ble, the  longer  the  better,  and  adjust  it  with  existing  condi- 
tions"; that  there  is  no  way  of  determining  whether  this 
recent  survey  ''conforms  to  the  original  survey,  the  Sutter 
survey";  that  he  considered  that  there  was  physical  evidence 
that  there  was  a  line  fence  established  by  agreement  between 
the  coterminous  owners  and  "the  only  monument  that  we 
could  accept  of  the  old  Sutter  survey  would  be  the  considera- 
tion of  old  buildings";  furthermore,  that  the  Bassett  survey 
"most  assuredly  is  not  the  accepted  survey  at  this  time  for 
the  measurement  of  lots  in  the  city  of  Sacramento,"  and  "that 
considered  in  the  light  of  the  original  survey,  I  do  not  think 
there  is  any  part  of  lot  2 — ^as  originally  surveyed — ^in  this 
indosure,"  declaring  this  was  his  professional  opinion  from  a 
physical  examination  of  the  entire  block  including  the  said 
fence  and  "other  collateral  evidence." 

The  foregoing  is  substantially  all  of  the  expert  testimony  in 
the  case.  In  addition,  as  we  have  stated,  the  evidence  is  ample 
of  the  occupancy  and  inclosure  for  many  years  in  accordance 
with  the  claim  of  respondents,  although  the  proof  falls  short 
of  title  by  prescription.  The  court  found  specifically:  "That 
plaintiffs  and  defendant  Sadie  Maurer  have  deraigned  their 
respective  titles  from  the  same  grantor,  to  wit,  J.  A.  Sutter ; 
that  said  J.  A.  Sutter  had  surveyed  and  laid  out  the  blocks 
and  lots  in  the  said  city  of  Sacramento,  over  sixty  years  ago, 
and  that  all  the  monuments  of  such  survey  have  been  obliter- 
ated; that  since  that  time,  there  has  been  no  official  survey 
adopted  by  the  city  of  Sacramento,  except  that  one  city  sur- 
veyor, Bassett,  in  or  about  1878,  caused  an  arbitrary  adjust- 
ment of  the  various  subdivisions  within  the  then  city  limits 
of  the  said  city  of  Sacramento,  so  as  to  facilitate  the  uniform 
grading  or  paving  of  streets  and  sidewalks,  and  such  survey 
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of  adjustment  has  been  and  now  is  conformed  to  by  the  said 
city  of  Sacramento,  and  for  the  purposes  aforesaid ;  at  plain- 
tiffs'  claim  of  twenty  inches  is  based  upon  the  arbitrary  sur- 
vey of  the  said  city  surveyor  Bassett;  that  the  dividing  line, 
according  to  said  arbitrary  survey  of  Bassett,  was  not  and 
is  not  the  true  line  as  surveyed  and  laid  out  by  the  common 
grantor,  to  wit,  J.  A.  Sutter. 

''That  defendant  Sadie  Maurer  and  her  grantors  have  con- 
tinuously, for  a  period  of  over  forty  years,  owned  and  oc- 
cupied the  land  and  premises  described  in  her  answer  to  the 
plaintiffs'  complaint  herein,  and  paid  taxes  therefor;  that 
during  all  of  that  time,  and  probably  much  longer  than  such 
period  of  time,  a  fence  between  her  land  and  that  of  the 
plaintiff  was  taken  and  considered  by  all  as  the  dividing  line; 
that  the  land  of  the  defendant  Sadie  Maurer  has  for  that 
length  of  time  been  inclosed,  and  so  inclosed  was  all  of  that 
time  occupied  as  the  land  of  said  defendant  and  her  grantors, 
described  in  her  answer  to  plaintiffs'  complaint  herein;  that 
plaintiffs  bought  the  adjoining  land  also  inclosed  by  fences, 
and  as  so  inclosed/' 

The  evidence  is  meager,  but,  no  doubt,  it  was  difficult  to 
secure  evidence  of  the  boundary  line  as  located  and  fixed  at 
the  time  of  the  Sutter  survey. 

As  to  the  showing  made  by  plaintiffs,  it  is  apparent  that  it 
was  quite  incomplete  and  unsatisfactory.  They  bore  the  bur- 
den of  proof,  and  it  is  at  least  doubtful  whether  there  was 
sufficient  evidence  to  support  a  finding  in  their  favor.  Ac- 
cording to  the  Bassett  survey,  it  is  true,  they  have  the  legal 
title  to  the  strip  of  land,  or  at  least  a  portion  of  it,  which 
they  claim  in  their  complaint.  But  the  real  boundary  line 
was  determined  by  the  Sutter  survey  and  the  deeds  were 
made  in  accordance  with  that  survey.  To  that  we  must  look, 
therefore,  for  the  location  of  said  line.  The  Bassett  survey 
was  made,  admittedly,  thirty  years  subsequent  to  the  other, 
and  we  are  left  largely  to  conjecture  as  to  the  degree  of  cor- 
respondence, if  any,  between  the  two.  The  contention  that  the 
later  survey  is  virtually  a  duplication  of  the  earlier  is  based 
upon  the  assumption  that  the  monuments  found  at  the  inter- 
sections of  the  streets  by  Bassett  were  recognized  by  Sutter 
and  that  the  lots  as  established  by  the  latter  were  all  of  the 
same  size.    As  to  these  points  the  record  is  entirely  silent. 
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and  we  cannot  forbear  feeling  that  the  case  made  out  by 
plaintiffs  is  hopelessly  weak. 

We  are  not  required,  however,  to  hold  that  a  judgment  in 
favor  of  plaintiffs  would  be  unsupported,  as  there  is  sub- 
stantial evidence  to  uphold  the  contention  of  defendants.  As 
to  this,  we  observe  the  opinion  of  the  expert  Boyd  that  there 
is  no  part  ''of  lot  2  as  originally  surveyed"  within  defendants' 
inclosure.  There  was  no  objection  made  that  this  was  not 
a  matter  of  expert  testimony.  Besides,  the  witness  proceeded 
to  state  certain  facts  tending  at  least  to  support  his  con- 
clusion. The  most  important  of  these,  probably,  was  in 
reference  to  the  fence  which  has  been  claimed  for  so  many 
years  as  marking  the  boundary  line.  The  fence  itself  is  a 
monument,  visible  and  obtrusive,  which  has  existed  for  forty 
years  or  more,  that  under  the  peculiar  circumstances  of  this 
case  is  quite  persuasive  in  favor  of  the  claim  of  defendants. 
It  is  a  fair  presumption  that  this  fence  was  originally  placed 
upon  the  true  line  as  then  recognized  and  understood,  and 
it  is  proper  to  assume,  in  the  absence  of  evidence  to  the  con- 
trary, that  when  the  fence  was  built,  either  that  the  con- 
tiguous owners  had  knowledge  and  information  of  the  lines 
of  the  Sutter  survey  and  acted  accordingly,  or  that  the  true 
line  was  uncertain  and  by  agreement  it  was  fixed  and  marked 
by  said  fence.  It  is  not  surprising  that  this  fence  seemed 
so  important  to  Boyd  and  to  the  trial  judge.  Its  existence 
for  so  many  years,  the  recognition  accorded  it  as  the  true 
boundary,  the  acquiescence  of  the  respective  owners  in  the 
location  and  the  improvements  made  accordingly  were  right- 
fully regarded  as  important,  if  not  decisive,  considerations 
in  the  determination  of  a  line  otherwise  obscure  and  uncer- 
tain. It  is  true  that  no  one  testified  directly  that  the  bound- 
ary was  actually  located  on  the  ground  or  that  there  was 
uncertainty  in  reference  to  it,  but  such  may  be  fairly  in- 
ferred from  the  various  facts  disclosed,  and  we  may  invoke 
the  principle  announced  in  Schwab  v.  Donovan,  165  Cal.  360, 
[132  Pac.  447],  and  cases  therein  cited.  This  must  be  es- 
pecially true  since  there  is  no  clear  and  satisfactory  showing 
here  that  the  legal  title  is  different  from  what  is  indicated  by 
the  fence. 

Of  course,  it  is  true,  as  said  in  Dierssen  v.  Nelson,  138  Cal. 
398,  [71  Pac.  456],  that  **the  building  of  a  fence  does  not 
always  conclude  the  parties  as  to  the  boundary  line;  it  may 
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have  been  built  for  mere  temporary  purposes  and  with  no 
intent  to  make  it  the  permanent  boundary  and  it  may  have 
been  the  result  of  a  clear  mistake  or  fraud;  but  nothing  of 
that  kind  appears  in  the  case  at  bar."  Not  only  does  nothing 
of  that  kind  appear  here,  but  the  rational  inferences  are  con- 
trary, as  we  have  seen. 

Again,  considering  the  imperfect  showing  of  plaintiffs  and 
the  fact  that  the  Bassett  survey  was  repudiated  by  expert 
Boyd  as  a  safe  criterion  by  which  to  gauge  the  Sutter  survey, 
we  may  conclude  that  the  court  was  entirely  justified  in  hold- 
ing that  plaintiffs  had  failed  to  establish  any  title  to  the 
property  in  controversy.  Even  further,  it  may  be  admitted 
that  the  evidence  as  to  the  fence  was  insufficient  to  locate  the 
boundary  line  as  contended  for  by  respondents.  The  result 
of  this  view  of  the  record  would  be,  of  course,  a  vindication 
of  the  judgment  for  defendants  for  costs.  Moreover,  with- 
out dispute,  it  was  established  that  defendants  and  their  pre- 
decessors are,  and  have  been  for  many  years,  in  possession 
of  the  property.  This  mere  occupancy  is  a  species  of  title 
which  would  prevail,  manifestly,  over  no  title  at  all. 

We  think  there  is  no  doubt  that  considerations  of  equity 
as  well  as  the  exacting  requirements  of  the  law  demand  an 
affirmance  of  the  judgment,  and  it  is  so  ordered. 

ChipmaUi  P.  J.,  and  Harti  J.,  concurred* 


[&f.  No.  1409.    Tbird  Appellate  Difltriet.— December  81,  1015.] 

JAMES    McMUNN  et    al..  Respondents,  v.  ALBERT    W. 
LEHRKE,  Appellant. 

Tbial — ^Lack  or  Noticx — New  Trial. — A  defendant  !n  an  action  against 
whom  a  judgment  is  rendered  is  entitled  to  a  new  trial  where  the 
trial  was  had  in  the  absence  of  the  defendant  and  of  counsel  repre- 
senting him,  and  it  is  made  to  appear  that  no  notice  of  the  time  of 
trial  was  given  to  the  attorneys  of  record  of  the  defendant  or  to 
the  attorney  whom  the  defendant  was  endeavoring  to  have  substi- 
tated  for  them,  or  to  the  defendant  himself,  except  hj  the  mailing 
of  a  card  to  him  hj  the  clerk  of  the  courti 
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lb. — Attorney  and  Client— Leasing  to  Act— Duty  ow  Aotimb  Pabtt. 
Where  upon  the  calling  of  a  case  for  trial  it  appears  that  the  de- 
fendant had  attorneys  of  record  who,  in  the  language  of  seetion 
286  of  the  Code  of  Civil  Procedure,  had  ''ceased  to  act  as  roch" 
and  were  not  present,  and  that  the  defendant  was  without  a  repre- 
sentative, the  adverse  party  must,  before  any  further  proceedings 
are  had  against  the  party  thus  situated,  by  written  notice,  require 
sach  party  to  appoint  another  attorney  or  to  appear  in  person. 

lb. — ^Appeabancb  by  Attobnby — Duty  or  Coubt. — A  party  to  an  action 
has  the  right  to  change  his  attorney,  but  such  change  must  be 
effected  in  the  manner  provided  by  the  statute,  and  where  a  party 
to  an  action  or  proceeding  appears  in  court  hj  an  attorney,  ha  most 
be  heard  through  him. 

Id. — Constbuction  ov  Sbotion  478,  Oodb  or  Civil  Pbocxdubb— Bbkxdial 
PltoviaiON  —  DisoBEnoN.— The  remedial  provision  of  the  statute 
found  in  section  473  of  the  Code  of  Civil  Procedure  is  best  observed 
bj  disposing  of  causes  upon  their  substantial  merits,  rather  than 
with  strict  regard  to  technical  rules  of  procedure,  and  the  discre- 
tion of  the  court  ought  always  to  be  exercised  in  such  manner  aa 
will  subserve  rather  than  impede  or  defeat  the  ends  of  justice. 

'APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County,  and  from  an  order  denying  a  new  trial. 
Thomas  C.  Denny,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Mahony,  for  Appellant. 

McNair  &  Stoker,  for  Bespondenta. 

CHIPMAN,  P.  J. — ^This  is  an  action  in  which  plaintiffs  seek 
to  recover  payments  made  by  plaintiffs  upon  two  contracts 
in  writing  by  which  plaintiffs  agreed  to  buy  and  defendant 
agreed  to  sell  two  certain  five-acre  lots  of  land.  Defendant 
filed  a  verified  answer  admitting  the  execution  of  the  con- 
tracts referred  to  in  the  complaint  and  that  payments  had 
been  made  thereon  as  alleged,  but  denied  that  plaintiffs  ex- 
pended the  sum  of  $30  or  any  other  sum  for  improvements 
of  said  property;  alleged  that  plaintiffs  failed  to  make  the 
payments  stipulated  to  be  paid,  and  ''that  more  than  two 
months  elapsed  after  the  nonpayment  .  .  .  and  that  defend- 
ant thereupon  elected  to  terminate  the  said  contracts  and 
did  thereupon  terminate  said  contracts  according  to  the  terms 
of  said  agreement";  denied  that,  in  Hay,  1914|  or  at  any 
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other  time  defendant  requested  plaintifib  to  relieve  him  from 
carrying  out  the  said  contracts  in  consideration  of  which  de- 
fendant would  either  refund  to  plaintiffs  the  payments  made 
by  them  or  offer  plaintiffs  other  land  in  lieu  of  the  land  de- 
scribed in  said  contracts;  denied  that  plaintiffs  accepted  said 
or  any  proposition,  or  that  plaintiffs  released  defendant  from 
said  or  any  obligation  to  perform  the  aforesaid  contracts  in 
consideration  of  the  promise  then  made  by  defendant  or  at 
all;  denied  that  plaintiffs  ever  demanded  of  defendant  that 
he  either  repay  said  money  or  offer  plaintiffs  said  or  any  land 
in  lieu  of  the  land  described  in  said  contracts. 

The  cause  came  on  for  trial  January  28,  1915,  and  the 
court  found  that  ^'all  the  allegations  of  the  complaint  herein 
are  true  and  sustained  by  the  evidence ;  and  that  none  of  the 
denials  or  allegations  of  the  defendant's  answer  is  true,  ex- 
cept such  thereof  as  admit  allegations  in  plaintiffs'  com- 
plaint."   Judgment  went  accordingly  for  plaintiffs. 

It  appears  from  the  engrossed  statement  on  motion  for  a 
new  trial  that  **tlie  cause  was  called  for  trial  in  the  absence 
of  the  defendant,  and  in  the  absence  of  counsel  representing 
the  defendant  on  the  twenty-eighth  day  of  January,  1915, 
the  plaintiffs  appearing  and  being  represented  by  counsel, 
Messrs.  McNair  &  Stoker,  whereupon  the  following  proceed- 
ings were  had  and  taken  on  the  following  oral  and  docu- 
mentary evidence  adduced,  viz.:  The  Court:  McMunn  v. 
Lehrke.  Mr.  Stoker:  Ready  for  plaintiffs,  your  Honor. 
The  Court:  Proceed.  There  don't  seem  to  be  anybody  else 
here.  Mr.  Stoker:  I  desire  to  read  an  affidavit,  if  the  court 
please,  and  after  reading  it,  I  will  ask  the  clerk  to  file  it. 
Affidavit  of  T.  J.  Butts,  one  of  the  attorneys  of  record  in 
this  action,  and  as  far  as  that  is  concerned,  he  still  appears 
as  attorney  of  record."  Then  follows  Mr.  Butts'  affidavit 
which  was  sworn  to  on  January  27,  1915,  the  day  before  the 
trial.  The  affiant  stated  that  ''he  was  one  of  the  attorneys 
for  the  defendant  above  named,  and  as  such  prepared  the 
answer  which  defendant  verified,  and  which  was  filed  in  the 
above-entitled  cause."  (The  answer  was  filed  December  6, 
1914.)  That  on  his  own  motion  affiant  had  the  cause  set 
for  trial  for  Tuesday,  January  26,  1915;  that,  ''some  time 
during  the  month  of  December,  1914,"  defendant  was  in 
affiant's  office  in  the  city  of  Santa  Bosa,  "at  which  time  affiant 
advised  defendant  that  said  cause  had  been  set  for  trial  for 
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Tuesday,  January  26,  1915.  That  thereafter  and  during  the 
month  of  December,  1914,  the  said  Albert  Lehrke  informed 
this  affiant  and  B.  L.  Thompson,  the  associate  of  this  affiant 
in  said  action,  that  he  had  placed  all  his  matters,  including 
said  case,  in  the  hands  of  an  attorney  at  San  Francisco,  and 
that  neither  this  affiant  nor  the  said  B.  L.  Thompson  would 
represent  him  any  further,  and  that  neither  this  affiant  nor  the 
said  Thompson  has  had  anything  further  to  do  with  any  of 
the  matters  in  which  the  said  Lehrke  was  interested,  and 
that  said  attorney  from  San  Francisco  has  been  represent- 
ing him  ever  since  said  time."  At  the  request  of  Mr.  Stoker, 
Mr.  Butts*  affidavit  was  read  into  the  record.  Mr.  Stoker 
stated  that  the  cause  had  been  regularly  set  for  trial,  on  mo- 
tion of  defendant's  attorney,  '*for  last  Tuesday"  (Januaijr 
26,  1915),  and,  he  continued,  ^'I  believe  on  the  court's  own 
motion  it  was  carried  over  until  today  (January  28),  and 
the  clerk  advised  me  he  wrote  Mr.  Lehrke  advising  him  of 
that  fact.  At  any  rate,  I  understand  Mr.  Lehrke  was  not 
here  either  by  counsel  or  in  person  last  Tuesday.  The  Court : 
That  is  a  fact,  is  it,  Mr.  Clerk t  Clerk:  Yes,  your  Honor.  I 
dropped  him  a  card  stating  that  the  case  was  set  for  the 
28th,  and  if  he  had  an  attorney  to  advise  him  of  the  matter. 
The  Court:  Proceed  with  the  case.  Mr.  Stoker:  Mr.  McMunn, 
be  sworn."    And  the  trial  thereupon  proceeded  to  judgment. 

Among  the  grounds  now  urged  for  a  reversal  of  the  order 
it  is  claimed  that  the  court  was  without  jurisdiction  to  try 
the  cause ;  that  defendant  did  not  appear  at  the  trial  through 
accident  and  surprise  which  ordinary  prudence  could  not 
have  guarded  against ;  and  that  the  court  erred  in  proceeding 
with  the  trial  in  the  absence  of  defendant,  after  it  was  made 
to  appear  that  the  defendant's  attorneys  had  ceased  to  act 
as  such.  It  becomes  necessary  to  state  the  facts  as  they 
were  before  the  court  at  the  hearing  of  the  motion. 

In  his  affidavit  filed  with  the  motion  for  a  new  trial,  de- 
fendant deposed:  That  he  received  no  notice  and  had  no 
knowledge  that  the  cause  had  been  set  for  trial  for  January 
28,  1915,  or  at  any  other  time,  and  had  he  known  that  the 
cause  was  set  for  trial  he  would  have  appeared  and  presented 
his  defense  to  the  action;  that  after  service  of  summons  he 
employed  Messrs.  B.  L.  Thompson  and  T.  J.  Butts,  attorneys 
at  law  at  Santa  Bosa,  as  his  attorneys  in  said  cause;  that 
they  appeared  therein  and  filed  a  demurrer  and  answer;  that 
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affiant  was  not  informed  by  T.  J.  Butts  or  any  other  person 
that  the  case  had  been  set  for  trial  for  January  26,  1915; 
thnt  since  the  fifth  day  of  February,  1915,  he  was  informed 
that,  on  January  21,  1915,  the  court  made  a  minute  order  on 
its  own  motion  and  without  notice  to  affiant  and  in  the  ab- 
sence of  his  attorneys  **that  this  cause  be  reset  for  trial  for 
January  28,  1915";  that  affiant  did  not  at  any  time,  either 
by  mail  or  otherwise,  have  notice  or  knowledge  of  the  order 
setting  the  case  for  trial  for  January  28th ;  that  at  all  times 
since  the  commencement  of  the  action  he  was  a  resident  of 
Vineburg,  in  Sonoma  County,  at  which  place  was  an  estab- 
lished United  States  postoffice,  and  was  ''affiant's  regular 
and  sole  postoffice  address  in  said  county";  that  he  relied  on 
bis  said  attorneys  "to  represent  him  and  to  protect  his  in- 
terests in  said  litigation  as  long  as  they  remained  his  attorneys 
of  record  and  so  continued  to  rely  upon  said  attome3rs  until 
on  or  about  February  6,  1915,  when  for  the  first  time  affiant 
was  informed  that  a  trial  of  said  action  had  been  had  and 
that  a  judgment  had  been  rendered  against  said  affiant  there- 
in ;  that  he  then  learned  that  an  affidavit  made  by  T.  J.  Butts, 
one  of  said  attorneys  of  said  affiant,  had  been  presented  to 
the  court  upon  said  trial  and  read  and  offered  in  evidence, 
wherein  it  was  made  to  appear  that  for  a  long  time  prior  to 
the  date  of  said  trial  the  said  Thompson  and  Butts  had  ceased 
to  act  for  said  affiant  as  his  attorneys  in  said  action;  that 
it  is  not  true,  as  set  forth  in  said  affidavit  of  said  Butts,  that 
during  the  month  of  December,  1914,  the  said  Butts  ad- 
vised affiant  that  said  cause  had  been  set  for  January  26, 
1915."  That  affiant  did  not  inform  said  Thompson  and 
Butts,  or  either  of  them,  that  he  had  placed  all  his  matters 
including  this  action  in  the  hands  of  an  attorney  in  San  Fran- 
cisco or  elsewhere,  and  that  neither  said  Thompson  nor  Butts 
would  represent  affiant  thereafter;  "but  in  this  behalf  affiant 
says  the  facts  were :  That  prior  to  December  7,  1914,  to  wit, 
on  or  about  the  twenty-fourth  day  of  November,  1914,  affiant 
expressed  to  his  said  attorneys  Thompson  and  Butts,  his 
desire  to  employ  his  present  attorney  herein,  but  that  no  sub- 
stitution or  change  of  attorneys  was  then  or  there  agreed  to; 
that  said  attorneys  Thompson  &  Butts  then  and  there  ex- 
pressed their  willingness  to  make  the  change  of  attorneys 
suggested,  and  stated  that  they  would  at  a  later  date  provide 
the  necessary  and  formal  substitution  to  be  executed;  and 
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that  they  would  in  the  meantime  look  after  said  cause  and 
represent  afSant  therein  until  such  substitution  was  made  and 
given.  That  affiant  relying  upon  said  promise  and  not  know- 
ing that  any  immediate  proceedings  would  be  taken  in  said 
action  requiring  the  attention  of  counsel,  affiant  did  not  ap- 
ply to  the  court  for  an  order  changing  the  attorneys  herein, 
and  said  substitution  was  for  those  reasons  left  in  abeyance. 
And  affiant  further  says,  that  said  Thompson  ft  Butts,  did 
not  give  in  fact  make  or  give  their  said  substitution  of  at- 
torneys for  affiant  in  said  action  until  the  fourth  day  of 
February,  1915.**  That  subsequently,  to  wit,  on  the  seventh 
day  of  December,  1914,  the  said  T.  J.  Butts,  acting  as  one 
of  the  attorneys  for  affiant  in  said  action,  moved  the  court 
for  an  order  setting  said  cause  for  trial,  ''and  on  his  said 
motion  the  court  set  the  same  for  trial  for  January  26, 1915.'* 

In  opposition  to  the  motion,  Mr.  Qeo.  E.  Stoker,  one  of 
plaintiffs'  attorneys,  made  affidavit,  in  the  course  of  which 
he  introduced  the  aflidavits  and  records  filed  at  the  hearing 
of  the  motion  to  vacate  the  judgment  which  motion  seems 
not  to  have  been  passed  upon.  Mr.  Stoker  stated  no  facts 
bearing  upon  the  question  of  his  own  knowledge  except  what 
took  place  at  the  trial  already  set  forth.  It  appeared  that 
defendant  made  a  deposition  at  the  hearing  of  the  motion 
last  above  referred  to  in  which  the  facts  stated  are  substan- 
tially as  in  the  affidavit  above  shown.  He  stated,  however, 
that  he  received  communications  from  Mr.  Thompson  during 
the  month  of  December,  1914,  but  no  reference  was  made  in 
any  of  them  that  the  cause  had  been  set  for  trial  or  that  either 
he  or  Mr.  Butts  had  ceased  to  act  as  his  attorneys.  He  de- 
posed further:  ''That  before  the  filing  herein  of  this  affiant's 
answer  he  made  a  full,  complete  and  fair  statement  to  his  at- 
torneys, Messrs.  T.  J.  Butts  and  B.  L.  Thompson,  of  all  the 
facts  of  the  case  in  the  foregoing  entitled  action  and  was 
by  his  last  named  attorneys  informed,  and  he  believes  that 
he  has  a  good  defense  to  said  action  upon  the  merits/' 

Attorney  W.  H.  Mahony  deposed:  That  on  or  about  No- 
vember 24,  1914,  he  was  consulted  by  defendant  in  relation 
to  certain  litigation  then  pending  in  the  county  of  Sonoma 
in  which  defendant  was  then  represented  by  Messrs.  Thomp- 
son and  Butts  of  Santa  Rosa;  that  he  informed  defendant 
he  would  not  accept  employment  before  consulting  his  pres- 
ent attonieys  and  that  he  could  not  legally  act  in  said  mat- 
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ters  before  "receiving  from  said  present  attorneys  and  filing 
a  substitution  of  attorney  authorizing  him  to  do  so";  that 
thereafter,  on  or  about  November  25,  1914,  aflSant  went  to 
Santa  Rosa,  called  upon  B.  L.  Thompson,  one  of  said  attorneys, 
** informed  him  of  defendant's  desire  to  employ  him  to  act 
as  attorney  in  the  matters  then  being  conducted  by  said 
Thompson  &  Butts,  including  the  above-entitled  action,"  and 
that  he  did  not  wish  to  interfere  with  their  employment  un- 
less satisfactory  to  them;  that  said  Thompson  expressed  his 
willingness  to  be  relieved  from  further  responsibility  in  said 
litigation,  and  that  though  they  had  not  been  paid  for  their 
services,  ''he  knew  that  the  defendant  was  responsible  and 
would  pay  them  without  trouble";  that,  on  said  November 
25,  1914,  affiant  received  from  said  Thompson  and  Butts  sub- 
stitutions of  attorney  in  two  cases  other  than  the  present 
case  in  which  they  had  been  acting  for  defendant,  and  at 
that  time  the  said  Thompson  promised  to  forward  to  affiant 
by  mail  substitution  of  attorney  in  the  present  case  and  also 
in  one  entitled  Lehrke  v.  Nelson;  that,  on  November  26,  1914, 
affiant  informed  defendant  of  the  result  of  his  interview  with 
said  Thompson  and  that  affiant  had  decided  to  accept  said 
employment  and  had  accepted  substitution  in  two  cases; 
that  affiant  had  been  promised  substitution  in  the  present 
case,  ''and  would  assume  control  as  soon  as  he  received  said 
substitution,  but  could  not  do  so  otherwise";  that  affiant  met 
said  Thompson  in  the  courtroom  at  Santa  Rosa  on  December 
15,  1914,  and  he  again  promised  to  forward  to  affiant  by  mail 
substitution  of  attorney  in  said  last  two  mentioned  oases,  to- 
gether with  the  papers  in  said  action;  that  said  Thompson 
not  having  sent  substitutions  as  promised,  affiant  wrote  to 
him  on  January  4,  1915,  requesting  him  to  send  them;  that 
said  Thompson  replied,  on  January  6th,  by  letter  (which  is 
set  out  in  the  record),  stating  that  since  talking  with  affiant 
he  had  concluded  he  should  be  paid  in  the  Nelson  case  before 
making  the  substitution;  that  he  had  so  vnritten  defendant 
and  that  he  simply  wished  to  explain  the  delay  "in  forward- 
ing papers";  that,  on  January  7,  1915,  Mr.  Mahony  wrote 
Mr.  Thompson  explaining  that  defendant  was  then  in  the 
mountains  where  he  expected  to  remain  ten  or  twelve  days; 
that  affiant  forwarded  Mr.  Thompson's  letter  to  defendant 
immediately;  that  on  January  13,  1915,  affiant  met  attorney 
Butts  at  Sacramento  in  the  courtroom  of  the  district  court  of 
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appeal,  and  informed  him  that  he  had  not  received  from  Mr. 
Thompson  the  substitution  in  the  McMunn  case  ^'and  could 
not  assume  to  act  in  said  case  as  attorney  for  defendant  until 
formally  authorized  to  do  so,  whereupon  said  Butts  replied 
that  he  would  see  that  the  substitution  of  attorney  was  for- 
warded to  me  by  Mr.  Thompson";  that  affiant  did  not  receive 
said  substitution  and  heard  nothing  from  Mr.  Thompson  un- 
til February  4,  1915,  when  affiant  telephoned  said  Thompson 
*'to  inquire  the  status  of  the  case  at  bar  and  was  told  by 
said  Thompson  he  did  not  know  the  condition  of  the  case''; 
that  affiant  again  requested  substitution  and,  on  February 

5,  1915,  he  received  a  letter  from  said  Thompson  inclosing 
substitutes  in  the  McMunn  case  and  Nelson  case  ''with  office 
copies  of  the  pleadings  and  copies  of  contract  in  the  first 
named  case  (McMunn  v.  Lehrke) ;  that,  on  February  6,  1915, 
affiant  went  to  Santa  Rosa  and  then  for  the  first  time  dis- 
covered that  a  judgment  had  been  entered  against  defend- 
ant Lehrke  on  January  28,  1915 ;  and  that  affiant,  at  no  time 
prior  to  February  6,  1915,  was  informed  that  the  case  had 
been  set  for  trial,  or  that  a  judgment  had  been  entered  there- 
in. 

Attorney  Thompson  testified  that  he  had  not  been  consulted 
by  defendant  relative  to  the  facts  and  ''only  knew  in  a 
general  way  that  such  a  case  was  in  the  office";  that  his 
associate,  Mr.  Butts,  had  charge  of  the  case  and  prepared 
the  answer;  "that  he  did  not  remember  that  W.  H.  Mahony, 
the  present  attorney  for  defendant,  ever  mentioned  the  case 
of  McMunn  v.  Lehrke  in  any  of  the  conversations  had  be- 
tween himself  and  said  Mahony,  and  referred  to  in  said  Ma- 
hony's  affidavit";  that  he  did  remember  Mahony 's  request 
for  substitution  in  the  Nelson  case  which  was  in  witness' 
personal  charge;  that  when  he  wrote  to  Mr.  Mahony,  January 

6,  1915,  "he  did  not  have  the  case  of  McMunn  v.  Lehrke  in 
mind,"  nor  later  until  receiving  Mr.  Mahony 's  letter  of  Feb- 
ruary 2, 1915,  in  which  he  asked  for  such  substitution  and  he 
thereupon  prepared  and  sent  the  same  to  him. 

Without  attempting  to  analyze  the  various  statements  of 
facts  thus  appearing  or  separating  uncontradicted  facts  from 
such  as  are  in  more  or  less  conflict,  it  seems  to  us  the  learned 
trial  court  erred  in  denying  the  motion  and  upon  a  question 
not  wholly  the  subject  of  judicial  discretion.  It  is  undis- 
puted that  Messrs.  Thompson  and  Butts  were  defendant's 
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attorneys  of  record  when  the  case  was  set  for  trial  for  Janu- 
ary 26,  1915;  that  they  were  his  attorneys  of  record  when 
the  court,  of  its  own  motion,  on  January  21st,  reset  the  case 
for  January  28th,  in  their  absence  and  in  the  absence  of  de- 
fendant, and  there  is  no  evidence  that  they  were  notified  of 
the  order  of  January  21st  or  that  they  knew  that  the  cause 
was  to  be  tried  on  January  28th.  The  clerk  stated,  in  re- 
sponse to  the  inquiry  of  the  court  whether  the  defendant  had 
been  advised  of  the  trial,  that  he  ''had  dropped  him  a  card 
stating  that  the  case  was  set  for  the  28th  and  if  he  had  an 
attorney  to  advise  him  of  the  matter."  This  was  not  legal 
service  of  notice  such  as  the  law  requires,  nor  was  service 
made  upon  defendant's  attorneys,  the  persons  upon  whom  it 
should  have  been  made.  The  affidavit  of  Mr.  Butts  was  in- 
troduced by  Mr.  Stoker  as  **  affidavit  of  T.  J.  Butts,  one  of  the 
attorneys  of  record  in  this  action,  and  as  far  as  that  is  con- 
cerned, he  still  appears  as  attorney  of  record." 

It  is  true  that  Mr.  Butts  knew  the  case  was  set  for  Janu- 
ary 26th,  and  he  deposed  that,  some  time  in  December,  he 
so  told  defendant,  and  it  is  urged  that  had  the  attomejrs  for 
defendant  appeared  on  the  26th,  they  would  have  learned  of 
the  order  of  January  21st  resetting  the  case  for  January 
28th,  and  defendant  cannot  now  be  heard  to  complain  of  their 
default.  But  we  do  not  think  that  knowledge  of  the  order 
of  January  21st  can  be  imputed  to  them  because  of  their 
failure  to  appear  on  January  26th.  The  order  setting  the 
trial  for  that  day  was  superseded  and  was  no  longer  in  effect. 

Both  defendant  and  his  attorney,  Mr.  Mahony,  testified 
that  they  had  no  notice  or  knowledge  that  the  case  was  set 
for  trial  for  January  28th,  and  it  does  not  appear  that  either 
Mr.  Thompson  or  Mr.  Butts  had  notice. 

Section  284  of  the  Code  of  Civil  Procedure  provides  as 
follows:  ''The  attorney  in  an  action  or  special  proceeding 
may  be  changed  at  any  time  before  or  after  judgment  or 
final  determination,  as  follows:  1.  Upon  the  consent  of  both 
client  and  attorney,  filed  with  the  clerk,  or  entered  upon  the 
minutes;  2.  Upon  the  order  of  the  court,  upon  the  application 
of  either  client  or  attorney,  after  notice  from  one  to  the 
other."  Section  285  provides  that,  "When  an  attorney  is 
changed,  as  provided  in  the  last  section,  written  notice  of  the 
change  and  of  the  substitution  of  a  new  attorney,  or  of  the 
appearanee  of  the  party  in  person,  must  be  given  to  the 
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adverse  party.  Until  then  he  must  recognize  the  former  at- 
torney." Section  286  provides  that,  **When  an  attorney 
dies,  or  is  removed  or  suspended,  or  ceases  to  act  as  such,  a 
party  to  an  action,  for  whom  he  was  acting  as  attorney,  must, 
before  any  further  proceedings  are  had  against  him,  be  re- 
quired by  the  adverse  party,  by  written  notice,  to  appoint 
another  attorney,  or  to  appear  in  person.'* 

It  is  undisputed  that,  early  in  December,  1914,  defendant 
was  endeavoring  to  dispense  with  the  services  of  Messrs. 
Thompson  and  Butts  and  to  engage  Mr.  Mahony.  The  latter 
made  reasonable  efforts  to  be  substituted  as  defendant's  at- 
torney by  applying  to  defendant's  attorney  of  record,  who 
refused  to  make  the  substitution  though  claiming  that  they 
had  ceased  to  be  defendant's  attorneys.  Later  and  before 
the  trial  they  promised  to  make  the  substitution  but  failed 
to  do  so.  Mr.  Mahony  took  the  position,  rightfully,  that  he 
had  no  authority  to  act  until  substituted  in  their  stead  and 
he  so  advised  defendant.  In  the  meantime,  without  notice  to 
either  Thompson  and  Butts  or  Mahony,  or  defendant,  the 
cause  came  on  for  trial  and  was  tried  in  the  absence  of  de- 
fendant and  his  attorneys.  The  only  service  of  notice  of  the 
trial  attempted  was  by  the  clerk,  as  we  have  seen,  who  tes- 
tified that  he  ''dropped  a  card"  to  defendant  ''stating  that 
the  case  was  set  for  the  28th."  But  this  was  no  evidence  at 
all  of  notice  to  defendant.  The  statute  points  out  the  method 
by  which  service  by  mail  is  to  be  proven  (Code  Civ.  Proc, 
sees.  1012,  1013),  and  it  was  not  followed.  If  plaintiffs 
knew  that  Thompson  and  Butts  had  "ceased  to  act"  as  de- 
fendant's attorneys,  it  was  plaintiffs'  duty,  before  any  fur- 
ther proceedings  were  had  against  defendant,  to  require 
defendant  "by  written  notice  to  appoint  another  attorney,  or 
to  appear  in  person."  (Code  Civ.  Proc,  sec.  286.)  If 
plaintiffs  did  not  know  that  Thompson  and  Butts  had  "ceased 
to  act,"  notice  of  the  trial  should  have  been  served  upon  them. 
(Code  Civ.  Proc,  sec.  285.)  But,  the  day  before  the  trial, 
plaintiffs,  for  some  unexplained  reason,  obtained  Mr.  Butts' 
affidavit,  from  which  it  appeared  that  neither  he  nor  Mr. 
Thompson  represented  defendant,  and  plaintiffs'  attorney 
stated  to  the  court  that  they  were  still  defendant's  attorneys 
of  record.  The  court,  therefore,  was  advised  when  the  case 
was  called  that  the  defendant  had  attorneys  of  record  who, 
in  the  language  of  section  286,  supra,  had  "ceased  to  act  as 
such"  and  were  not  present,  and  that  the  defendant  was  with- 
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out  a  representative.  In  such  a  case  the  statute  provides  that 
before  any  further  proceedings  are  had  against  a  party  thus 
situated,  the  adverse  party  must,  by  written  notice,  require 
such  party  to  appoint  another  attorney  or  to  appear  in  person. 

It  seems  to  us  that  the  court  was  without  authority  to  pro- 
ceed with  the  trial.  We  are  further  of  the  opinion  that  if  it 
was  within  the  discretion  of  the  court  so  to  proceed,  it  was, 
under  all  the  circumstances,  an  abuse  of  discretion  to  do  so, 
and  that  defendant  should  be  relieved  from  the  consequence 
of  his  default. 

A  party  to  an  action  has  the  right  to  change  his  attorney, 
**jei  such  change  must  be  effected  in  the  manner  provided  by 
the  statute"  (OiU  v.  Southern  Pac.  Co.^  21  CaL  App. 
Dec.  821) ;  ^'and  where  a  party  to  an  action  or  proceeding 
appears  in  court  by  an  attorney  he  must  be  heard  through 
him."  (Id.)  ''As  long  as  he  has  an  attorney  of  record  to  an 
action  the  court  cannot  recognize  any  other  as  having  manage- 
ment or  control  of  the  action,  and  the  party  can  act  only 
through  his  attorney.  {Boca  ds  LoycHton  R.  R.  Co.  v.  8u^ 
perior  Court,  150  Cal.  153,  [88  Pac.  718].)  In  the  case  of 
Toy  V.  Haskell,  128  Cal.  558,  [79  Am.  St.  Rep.  70,  61  Pac. 
89],  the  plaintiff,  without  the  knowledge  or  consent  of  his 
attorneys  of  record,  signed  and  delivered  to  defendant's  at- 
torneys a  written  stipulation  authorizing  a  dismissal  of  the 
case,  which  was  accordingly  done.  The  lower  court  denied  a 
motion  to  set  aside  the  judgment.  On  appeal  to  the  supreme 
court  the  order  was  reversed,  the  court  saying:  **  A  party  must 
be  heard  in  court  through  hia  attorney,  when  he  has  one,  and 
the  court  has  no  power  or  authority  of  law  to  recognize  any- 
one in  the  conduct  or  disposition  of  the  case  except  the  attor- 
ney of  record." 

In  Nicol  V.  San  Frcmcisco,  130  Cal.  288,  [62  Pac.  513], 
plaintiff's  attorney  died  and  plaintiff  appointed  an  attorney, 
who  appeared  at  the  hearing  of  the  motion  to  dismiss  the 
action.  He  challenged  the  jurisdiction  of  the  court  because 
of  failure  to  serve  the  notice  required  by  section  286  of  the 
Code  of  Civil  Procedure.  The  court  said:  ''If  the  plaintiff 
had  failed  to  appear  at  the  hearing  upon  the  fifteenth  day  of 
April,  either  personally  or  by  attorney,  then  the  lack  of  ser- 
vice of  such  notice  would  probably  have  been  good  cause  to 

*0n  February  7,  1916,  this  case,  hj  order  of  the  mipreme  eoort,  was 
transferred  to  the  supreme  court  for  further  heariiig. 
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justify  the  invoking  of  the  aforesaid  provision  of  the  stat- 
nte/'  but  because  of  his  appearance  by  attorney  and  his  hav- 
ing litigated  the  matter  upon  its  merits,  the  court  said,  ''any 
question  of  lack  of  jurisdiction  upon  the  part  of  the  court  to 
proceed  with  the  hearing  is  eliminated  from  the  case." 

Speaking  of  the  remedial  provision  of  the  statute  found  in 
section  473  of  the  Code  of  Civil  Procedure,  the  court  said,  in 
Mdde  V.  Reynolds,  129  Cal.  308,  [61  Pac.  932] :  '*It  is  best 
observed  by  disposing  of  causes  upon  their  substantial  merits, 
rather  than  with  strict  regard  to  technical  rules  of  procedure. 
The  discretion  of  the  court  ought  always  to  be  exercised  in 
such  manner  as  will  subserve  rather  than  impede  or  defeat  the 
ends  of  justice." 

The  judgment  and  order  are  reversed. 

Burnett,  J.,  and  Hart,  J.»  concurred. 


[OIt.  No.  1776.    Seeond  AppellaU  Diatriet.— Jannary  8,  lOlf.] 

GRACE  HILBORN,  Respondent,  v.  CARL  B.  SCALE  et  al., 

Appellants. 

FlftAUDULIHT  CONTBTANCB — ACTION   BT  JUDGMXNT  GEKDITOS — INTBNT  OF 

Pabtues — ^DuTT  OF  GouBT. — In  an  action  bj  a  judgment  creditor 
to  Mt  aside  a  conveyance  of  real  property  on  the  ground  of  fraud, 
the  trial  court  is  required  in  making  up  its  condasioni  to  take  into 
eontideration  aU  of  the  eircumitancet  turrounding  the  transaction 
and  determine  from  them  as  to  what  the  intent  of  the  parties  reallj 


lb. — ^AcnoN  TO  Bet  Abidb  Dkbd — Fkaxjd — Suffioibnot  of  Ii?u>bmcb. — 
In  this  action  hj  a  judgment  creditor  of  a  husband  to  have  a  deed 
of  real  property  executed  bj  the  husband  to  his  wife  declared  void 
as  having  been  made  without  consideration  and  for  the  purpose  of 
preventing  the  satisfaction  of  plaintiff's  judgment,  It  Is  held  that 
the  evidence  supports  the  finding  that  at  the  time  the  judgment 
was  obtained  the  husband  held  a  joint  tenant's  interest  in  the 
property,  which  he  had  acquired  by  gift  from  his  wife,  and  that 
therefore  there  could  bo  no  return  gift  made  by  him  to  her  which 
would  have  the  effect  of  defeating  the  claims  of  his  creditors. 

Id^— Plbading— <?APACiTY  OF  PLAINTIFF. — In  such  an  action  it  is  not 
necessary  to  set  out  in  the  complaint  the  history  of  the  Utigation 
or  an  abstract  of  the  pleadings  of  the  action  in  which  the  judgment 
was  obtained.  The  only  material  thing  to  show  is  that  plaintiff  is 
a  judgment  creditor. 


Digitized  byLjOOQlC 


310  HiLBORN  V.  SoAUB.  [29  Cal.  App. 


APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  J.  Fleming,  S.  L.  Carpenter,  and  Bennett  ft  Gary,  for 
Appellant  Carl  B.  Soale. 

Frank  L.  Muhleman,  Jones  ft  Evans,  and  Earl  T.  Miller,  for 
Respondent 

JAMES,  J.— Plaintiflf,  a  judgment  creditor  of  defendant 
Wilson  H.  Soale,  instituted  this  action  to  have  a  certain  deed 
and  conveyance  executed  by  said  defendant  to  his  codef endant 
declared  null  and  void  as  having  been  made  without  considera- 
tion and  for  the  purpose  of  preventing  satisfaction  of  plain- 
tiff's judgment.  The  decree  was  rendered  as  prayed  for  and 
both  defendants  appealed. 

In  the  year  1908  the  appellants  purchased  certain  real  prop- 
erty in  the  county  of  Los  Angeles,  for  which  a  consideration 
of  eight  thousand  dollars  was  paid,  this  money,  so  the  evidence 
showed,  being  at  the  time  of  the  investment  the  separate  prop- 
erty of  appellant  Carl  B.  Soale,  who  is  the  wife  of  appellant 
Wilson  H.  Soale.  A  contract  of  purchase  was  first  entered 
into  on  the  part  of  these  appellants  as  vendees,  in  which  con- 
tract the  amount  of  money  mentioned  waB  agreed  to  be  paid 
as  a  consideration  for  the  transfer,  and  the  character  of  deed 
mentioned  in  this  contract  as  required  to  be  given  was  a 
"grant"  deed.  Both  of  these  appellants  signed  the  contract 
of  purchase,  and  when  the  deed  was  made  out  it  contained  the 
recital  that  the  grantors  did  ''grant  to  Carl  B.  Soale  and  Wil- 
son H.  Soale,  her  husband,  aB  joint  tenants  with  the  right  of 
survivorship,"  the  property  of  which  a  description  followed. 
This  deed  was  recorded  on  the  twenty-first  day  of  July,  1908, 
in  the  office  of  the  county  recorder.  On  August  6, 1912,  judg- 
ment was  rendered  in  favor  of  respondent  herein  against  ap- 
pellant Wilson  H.  Soale.  On  the  following  day  and  before 
this  judgment  was  entered  so  as  to  become  a  lien  against  real 
property  standing  in  the  name  of  said  appellant,  appellant 
Wilson  H.  Soale  made  his  deed  which  purported  to  transfer 
to  his  wife  all  of  his  interest  in  the  real  property.  Respond- 
ent, his  judgment  creditor,  upon  the  entry  of  her  judgment, 
caused  execution  to  issue  and  a  levy  to  be  made  against  the 
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interest  of  her  judgment  debtor  in  the  real  property,  and  then 
brought  this  action  to  have  the  conveyance  of  Soale  to  his  wife 
set  aside.  Appellants  in  their  answer  denied  that  Wilson  H. 
Soale  had  any  interest  in  the  real  property  at  all,  and  alleged 
that  the  same  had  been  at  all  times  subsequent  to  the  purchase 
tliereof  the  sole  and  separate  property  of  Carl  B.  Soale.  This 
issue  was  decided  adversely  to  fheir  claims,  and  the  question  is 
presented  here  as  to  whether  the  evidence  heard  was  sufficient 
to  sustain  the  judgment  declared  by  the  court.  On  behalf  of 
respondent  it  is  insisted  that  there  is  ample  evidence  to  sup- 
port the  finding  of  the  trial  court  that  appellant  Wilson  H. 
Soale,  at  the  time  respondent  obtained  her  judgment  against 
him,  held  a  joint  tenant's  interest  in  the  property,  which  he 
had  acquired  by  gift  from  his  wife.  This  contention  makes 
it  necessary  that  the  evidence  be  examined  in  detail.  It  must 
be  admitted  at  the  outset  that,  in  so  far  as  the  express  declara- 
tions of  appellants  are  shown  to  have  been  given  in  testimony, 
such  declarations  negative  wholly  the  claim  that  there  was  an 
intention  on  the  part  of  the  wife  to  make  a  gift  to  her  husband 
of  an  interest  in  the  real  property.  The  trial  judge,  however, 
in  making  up  his  conclusions,  was  required  to  take  into  con- 
sideration all  of  the  circumstances  surrounding  the  transaction 
and  determine  from  them  what  the  intent  of  the  parties 
really  was.  (Title  Ins.  etc.  Co.  v.  Ingersoll,  153  Cal.  1,  [94 
Pac.  94] ;  Seed  v.  Reed,  135  111.  482,  [25  N.  E.  1095] ;  Brun- 
ner  v.  Title  Ins.  dt  TruH  Co.,  26  Cal.  App.  35,  [145  Pac. 
741].)  And  if  upon  this  review  it  may  be  said  that  there 
was  some  substantial  evidence  upon  which  to  found  the  judg- 
ment as  entered,  such  judgment  cannot  be  disturbed.  As  be- 
fore mentioned,  it  appeared  that  both  appellants  signed  the 
contract  of  purchase,  and,  in  so  far  as  their  relation  to  that 
contract  is  concerned,  it  would  appear  to  an  unadvised  third 
party  that  they  were  taking  a  joint  ownership  in  the  property. 
The  wife  testified  that  she  gave  no  direction  as  to  what  form 
the  deed  was  to  take,  and  the  husband,  when  asked  regarding 
any  direction  which  he  gave  affecting  that  matter,  was  stopped 
by  an  objection  from  his  coxmsel,  and  this  objection  was  sus- 
tained by  the  court.  At  any  rate,  it  did  appear  that  in  the 
following  year,  about  April,  the  wife,  so  she  testified,  learned 
of  the  condition  of  the  deed  as  to  its  form  and  knew  that  it 
made  her  husband  the  joint  tenant  in  the  property  with  her- 
self.   When  asked  whether,  if  plaintiff  had  not  obtained  a 
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judgment  against  lier  husband,  she  would  have  required  any 
change  to  be  made  in  the  deed,  she  expressed  uncertainty  and 
left  her  testimony  as  to  that  particular,  subject  to  a  fair  infer- 
ence to  be  drawn  by  the  court  that  she  would  not  have  re- 
quired any  change  to  be  made.  At  any  rate,  she  testified  that 
when  her  husband  told  her  of  the  fact  that  judgment  had  been 
obtained  against  him  by  this  respondent,  she  requested  him  to 
make  the  deed  to  her,  which  he  <iid  immediately.  It  fairly  ap- 
peared,  also,  that  the  appellants  kept  their  bank  account  in  a 
form  so  that  it  could  be  drawn  upon  by  either  party.  We 
have,  then,  it  shown  in  proof  that  the  appellants  jointly  en- 
gaged to  purchase  the  real  estate  mentioned  in  the  pleadings 
and  that  they  received  a  deed  by  which  their  interests  were 
declared  to  be  joint,  with  right  of  survivorship.  As  to  who 
gave  the  direction  to  have  the  deed  made  in  this  somewhat 
unusual  form,  seems  immaterial,  because  the  wife,  when  she 
learned  that  it  had  been  so  made,  raised  no  objection  to  it 
until  three  years  had  elapsed,  and  at  the  trial  fairly  intimated 
that  she  never  would  have  objected  to  it  had  it  not  been  that 
judgment  was  obtained  against  the  husband.  If  she  had 
determined  to  leave  title  to  the  property  in  such  a  form  as 
that  the  husband  upon  her  death  should  secure  her  interest  in 
it,  then  we  think  a  gift  of  the  joint  interest  was  effectuated 
beyond  her  power  to  afterward,  and  after  a  creditor  had 
reduced  a  claim  against  her  husband  to  judgment,  recall. 
J.f  the  gift  had  become  effectual,  then  there  could  be  no  return 
gift  made  by  the  husband  which  would  have  the  effect  of  de- 
feating the  claims  of  his  creditors.  Taking  all  of  the  facts 
and  circumstances  shown  in  evidence,  we  think  that  it  must 
be  said  that  the  judgment  finds  some  support  in  proof  and  that 
it  should  be  affirmed. 

In  respondent's  complaint  filed  in  this  action  she  alleged 
as  preliminary  matter  the  entire  history  of  the  transac- 
tion upon  which  she  obtained  her  judgment,  which  included  a 
recitation  of  fraudulent  acts  committed  by  the  appellant  Wil- 
son H.  Scale.  A  motion  to  strike  out  these  matters  was  made 
and  denied  and  a  bill  of  exceptions  prepared  to  cover  that 
ruling.  Of  course,  the  material  thing  to  be  shown  by  the 
respondent,  the  plaintiff,  was  that  she  occupied  the  relation  of 
a  judgment  creditor.  It  was  not  necessary  to  set  out  the  his- 
tory of  the  litigation  or  an  abstract  of  the  pleadings  of  the 
action  in  which  the  judgment  was  obtained.    Nevertheless,  as 
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respondent  suggests,  the  introduction  of  the  judgment-roll  on 
making  proof  of  the  judgment  would  have  shown  in  substance 
the  same  matters  which  it  was  sought  to  have  stricken  out  of 
her  complaint  in  this  action.  The  fact  that  appellants 
admitted  the  entry  of  judgment  does  not  render  any  techni- 
cal error  of  the  court  made  by  the  ruling  on  the  motion 
prejudicial. 
The  judgment  is  afSirmed. 

Conrey,  P.  J.,  and  Shaw,  J*.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  March  2,  1916 


[Oiy.  No.  1750.    First  Appellate  District.— January  4,  1916.] 

EDWIN  P.  TORRET,  Jr.,  et  al.,  Appellants,  v.  CON  SHEA 
et  al.,  Respondents. 

Sale — Breach  of  Ck)NTaACT  to  Beuvxb  Hops— Contbmpobaniouslt 

EZXOUTED  INSTBUMSNTS — SINGLE  TBANSAOnON — PasOL  EVDENCS. — 

In  an  action  to  recover  damages  for  the  refusal  to  make  delivery 
of  a  designated  quantity  of  hops  produced  and  picked  daring  the 
season  of  1911  upon  the  ranch  of  the  defendants,  as  alleged  to  have 
been  required  of  such  defendants  bj  the  terms  of  a  written  con- 
tract, the  defendants  are  entitled  to  show  by  parol  evidence,  with- 
out violating  the  rule  prohibiting  the  admission  of  oral  evidence 
to  alter,  vary,  or  contradict  the  terms  of  a  written  instrument,  the 
eontemporaneous  execution  of  two  other  instruments  caUing  for 
similar  deliveries  in  the  years  1909  and  1910,  and  that  snch  instru- 
ments with  the  instrument  in  suit,  by  the  terms  of  a  collateral 
eontemporaneous  oral  agreement,  eonstituted  bnt  one  single  and 
indivisible  contract  covering  a  single  transaction,  but  which  for  the 
eonvenience  of  the  parties  was  expressed  in  three  separate  instru- 
ments, and  which  were  executed  by  the  parties  thereto  at  the  same 
time  upon  the  consideration  and  with  the  understanding  and  agree- 
ment that  the  three  instruments  would  eonstitute  but  a  single  con- 
tract for  the  purchase  and  sale  of  the  same  quantity  of  crops  per 
year  for  three  successive  years  from  the  crops  produced  upon  the 
ranch  of  the  defendants;  and  that  therefore  the  failure  of  the  plain- 
tiffs to  accept  the  full  quantity  for  1910  justified  the  refusal  to 
make  delivery  from  the  crop  of  1911. 


Digitized  by  LjOOQIC  


314  ToRREY  V.  Shea«  [29  Cal.  App. 

Id. — Sbvebal  CJontracts  —  Single  Transaction  —  Parol  Eyxdencs. — 
While  ordinarily  the  identity  of  the  partiee  to  several  instruments 
will  be  disclosed  by  reference  to  the  instruments  themselres,  the 
question  as  to  whether  or  not  such  instruments  were  contempo- 
raneously executed  and  intended  by  the  parties  thereto  to  eover  a 
single  transaction  oftentimes  cannot  be  aseertained  from  an  inspee^ 
tion  of  the  instruments  themselves,  and  consequently,  if  the  inten- 
tion be  either  not  expressed  or  doubtfully  expressed,  resort  may 
be  had  to  extrinsic  evidence  which  will  show  tlie  circumstances  under 
which  the  several  instruments  were  made,  for  the  purpose  of  ascer- 
taining the  intention  of  the  parties  concerning  the  icope  and  effect 
of  the  Several  instruments. 

Id. — ^Defense  to  Action — Bxscission— Bxfobmation  not  EssentuIi. — 
In  such  an  action  the  defendants  are  entitled  as  a  matter  of  law 
to  defend  against  the  action  upon  the  theory  that  the  three  instru- 
ments constituted  but  a  single  contract,  and  that  a  breach  of  one 
constituted  a  failure  of  consideration  which  entitled  them  to  rescind 
the  whole,  and  are  not  obliged  to  resort  to  the  remedy  given  1^ 
section  3399  of  the  Civil  Code  for  the  reformatioii  of  the  contract 
which  through  fraud  or  mistake  failed  to  express  the  intention  of 
the  parties. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County.    H.  C.  Gesford,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  B.  Leppo,  for  Appellants. 

T.  J.  Geary,  and  T.  J.  Butts,  for  Respondents. 

LENNON,  P.  J. — ^In  this  action  the  plaintiffs  sought  to 
recover  damages  for  the  alleged  breach  of  a  written  contract 
entered  into  by  them  with  the  defendants,  whereby  the  latter 
agreed  to  deliver  to  the  plaintiffs,  at  the  city  of  Santa  Rosa, 
not  later  than  October  15,  1911,  forty  thousand  pounds  of 
hops  at  eleven  cents  per  pound,  of  a  specified  quality,  from 
the  hops  produced  and  picked  during  the  season  of  1911  upon 
the  ranch  of  the  defendants  Shea  Brothers  in  Sonoma  County. 
Judgment  was  entered  for  the  defendants  upon  the  verdict  of 
a  jury,  from  which  the  plaintiffs  have  appealed. 

The  plaintiffs'  complaint  alleged  that  they  had  duly  per- 
formed all  the  terms  of  the  contract  on  their  part  to  be  per- 
formed, and  that  during  the  season  of  1911  the  Shea  Brothers 
ranch  produced  forty  thousand  pounds  and  more  of  hoxw  of 
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the  kind  and  quality  specified  in  the  contract,  but  that  the 
defendants  refused  to  make  any  delivery  of  hops  in  keeping 
with  the  terms  of  the  contract,  and  sold  the  season's  crop  to 
other  parties.  The  defendants,  answering  separately,  admitted 
the  due  execution  of  the  instrument  sued  upon,  but  pleaded 
the  contemporaneous  making  of  two  other  written  instruments 
by  the  same  parties,  one  of  which  called  for  the  delivery  to 
plaintiff  by  the  defendants  of  forty  thousand  pounds  of  hops 
at  ten  cents  per  pound  from  the  Shea  Brothers  ranch  during 
the  season  of  1909,  and  the  other  for  the  delivery  to  the 
plaintiffs  by  the  defendants  of  forty  thousand  pounds  of  hops 
at  eleven  cents  per  pound  from  the  crop  grown  upon  the  same 
ranch  during  the  season  of  1910.  The  answers  of  the  defend- 
ants further  alleged  that  these  two  instruments  with  the  in- 
strument in  suit,  by  the  terms  of  a  collateral  contemporaneous 
oral  agreement,  constituted  but  one  single  and  indivisible  con- 
tract covering  a  single  transaction,  but  which  for  the  con- 
venience of  the  parties  was  expressed  in  three  separate  instru- 
ments, and  which  were  executed  by  the  parties  thereto  at  the 
same  time  upon  the  consideration  and  with  the  understanding 
and  agreement  that  the  three  instruments  would  constitute 
but  a  single  contract  for  the  purchase  and  sale  of  forty  thou- 
sand pounds  of  hops  per  year  for  three  successive  years  from 
the  crops  produced  upon  the  hop  ranch  of  said  Shea  Brothers. 
The  answers  of  the  defendants  further  alleged  that  pursuant 
to  the  terms  of  the  contract  there  was  delivered  to  the  plain- 
tiffs forty  thousand  pounds  of  hops  in  the  year  1909,  and  that 
in  the  year  1910  the  defendants  delivered  to  the  plaintiffs 
one  hundred  bales  of  hops,  aggregating  twenty-six  thousand 
pounds,  of  that  year's  crop,  and  thereafter  tendered  and 
offered  to  deliver  to  plaintiffs  fourteen  thousand  pounds  of 
hops,  the  balance  of  the  forty  thousand  pounds  deliverable 
in  that  year;  that  the  plaintiffs  refused  to  accept  the  same, 
and  that  thereupon  the  defendants  notified  the  plaintiffs  that 
because  of  their  failure  to  accept  the  hops  tendered  the  con- 
tract was  rescinded  and  terminated,  and  that  no  hops  grown 
upon  the  ranch  of  Shea  Brothers  during  the  year  1911  would 
be  delivered  to  plaintiffs  under  the  terms  of  the  contract.  The 
answers  of  the  defendants  also  alleged  that  the  plaintiffs  con- 
sented to  the  termination  of  the  contract,  and  thereupon  set- 
tled with  the  defendants  by  paying  for  the  hops  delivered  up 
to  that  time. 


Digitized  byLjOOQlC 


316  ToBBET  V.  Shea.  [29  CaL  App. 

Under  the  issues  thus  raised  the  trial  court  ruled — and  we 
think  correctly — that  the  defendants  were  entitled  to  show  by 
parol  evidence  that  the  three  instruments  were  intended  and 
executed  by  the  parties  thereto  to  cover  but  one  transaction ; 
and  that  the  controlling  consideration  for  the  execution  of  the 
particular  writing  in  suit,  contracting  for  the  delivery  of  hops 
during  the  year  1911,  was  the  contemporaneous  execution  of 
the  two  other  instruments  calling  for  similar  deliveries  in  the 
years  1909  and  1910. 

''Several  contracts  relating  to  the  same  matter  between  the 
same  parties,  and  made  as  parts  of  substantially  one  trans- 
action, are  to  be  taken  together/'  (Civ.  Code,  sec.  1642.) 
Ordinarily,  as  in  the  present  case,  the  identity  of  the  parties 
to  several  instruments  will  be  disclosed  by  a  reference  to  the 
instruments  themselves;  but  the  question  as  to  whether  or  not 
several  instruments  between  the  same  parties  were  contempo- 
raneously executed  and  intended  by  the  parties  thereto  to 
cover  a  single  transaction,  oftentimes  cannot  be  ascertained 
from  an  inspection  of  the  instruments  themselves ;  and  conse- 
quently, if  the  intention  of  the  parties  be  either  not  expressed 
or  doubtfully  expressed,  resort  may  be  had  to  extrinsic  evi- 
dence which  will  show  the  circumstances  under  which  the 
several  instruments  were  made,  for  the  purpose  of  ascertaining 
the  intention  of  the  parties  concerning  the  scope  and  effect  of 
the  several  instruments.  {Johnson  v.  Levy,  3  Cal.  App.  591, 
[86  Pac.  810] ;  Curtin  v.  Ingle,  137  Cal.  95,  [69  Pac.  836, 
1013].) 

The  general  rule  that  parol  evidence  is  not  admissible  to 
alter,  vary,  or  contradict  the  terms  of  a  written  instrument 
(Civ.  Code,  sec.  1698)  has,  we  think,  no  application  to  the 
question  presented  here.  The  defendants  did  not  seek  nor 
were  they  permitted  to  contradict  by  parol  proof  the  cove- 
nants of  the  particular  instrument  in  suit.  They  sought  and 
were  permitted  to  show  in  evidence  a  contemporaneous,  col- 
lateral oral  agreement  of  the  parties  to  the  several  instru- 
ments, to  the  effect  that  the  subject  matter  of  each  instrument 
should  be  but  a  unit  in  a  series  of  sales  which  as  a  whole 
were  to  constitute  the  subject  matter  of  a  single  transaction, 
and  that  the  paramount  consideration,  undisclosed  in  the  in- 
struments themselves,  which  induced  the  execution  of  each 
instrument  was  the  contemporaneous  execution  of  all  three 
instruments  which,  when  executed,  were  to  constitute  a  single 
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contract  for  the  purchase  and  sale  of  forty  thousand  pounds 
of  hops  per  year  during  the  period  of  three  designated  years 
The  instrument  in  suit  being  silent  upon  the  subject  of  the 
interdependence  of  the  three  writings,  and  failing  to  disclose 
the  true  consideration,  or  any  consideration  save  that  implied 
from  the  mutual  covenants  of  the  parties,  which  induced  its 
execution,  obviously  the  proof  proffered  and  admitted  in 
nowise  contravened  its  express  terms ;  and  such  evidence  was 
therefore  well  within  the  exception  to  the  general  rule  which 
permits  proof  of  the  execution  and  existence  of  an  oral  agree- 
ment collateral  to  and  executed  contemporaneously  with  a 
written  instrument,  covering  and  controlling  a  material  mat- 
ter agreed  to  by  the  parties,  distinct  from  but  closely  related 
to  the  express  subject  matter  of  the  written  instrument  and 
not  embodied  therein.  (1  Elliott  on  Evidence,  sees.  582-585; 
Stephens  on  Evidence,  art.  90;  3  Jones  on  Evidence,  sec.  439; 
Howard  v.  Stratton,  64  Cal.  487,  [2  Pac.  263] ;  Mofatt  v.  Buh 
son,  96  Cal.  106,  [31  Am.  St.  Rep.  192,  30  Pac.  1022] ;  Wolters 
v.  King,  119  Cal.  172,  [51  Pac.  35] ;  Sivers  v.  Sivers,  97  Cal. 
518,  [32  Pac.  571] ;  Ouidery  v.  Oreen,  95  Cal.  630,  [30  Pac. 
786] ;  Bormey  v.  Morrill,  57  Me.  369;  Michds  v.  Olmstead,  14 
Fed.  219,  [4  McCrary,  549] ;  Oregonian  By.  Co.  v.  Wright,  10 
Or.  162;  Sutton  v.  Oriehel,  118  Iowa,  78,  [91  N.  W.  825].) 
Of  course  this  exception  to  the  general  rule  can  be  invoked  and 
applied  to  a  written  instrument  which  prima  fade  purports 
to  embody  the  complete  legal  obligations  of  the  parties,  only 
where  the  established  circumstances  surrounding  and  attend- 
ing its  execution  warrant  the  inference  that  the  parties  did 
not  intend  that  it  should  be  a  complete  and  final  statement  of 
the  whole  transaction  before  them.  (Seitz  v.  Brewers,  141 
U.  S.  510,  [35  L.  Ed.  837,  12  Sup.  Ct.  Rep.  46] ;  3  Jones  on 
Evidence,  sec.  439;  Stephens  on  Evidence,  art.  90;  Sivers  v. 
Sivers,  97  Cal.  518,  [32  Pac.  571];  Savings  Bank  etc.  v. 
Ashury,  117  Cal.  96,  [48  Pac  1081].)  This  exception  to  the 
general  rule  is  stated  with  more  precision  and  perspicacity  in 
Jones  on  Evidence  (volume  3,  section  439),  where  it  is  said: 
"The  general  rule  under  discussion  is  not  violated  by  allowing 
parol  evidence  to  be  given  of  the  contents  of  a  distinct,  valid, 
contemporaneous  agreement  between  the  parties  which  was  not 
reduced  to  writing,  when  the  same  is  not  in  conflict  with  the 
provisions  of  the  written  agreement.  The  exception  is  thus 
stated  somewhat  more  guardedly  by  Stephens  (Stephens  on 
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Evidence,  art  90).  The  party  may  prove  'the  existence  of 
any  separate,  oral  agreement  as  to  any  matter  on  which  a 
document  is  silent  and  which  is  not  inconsistent  with  its  terms, 
if  from  the  circumstances  of  the  case  the  court  infers  that 
the  parties  did  not  intend  the  document  to  be  a  complete  and 
final  statement  of  the  whole  transaction  between  them,  or  the 
existence  of  any  separate,  oral  agreement  constituting  a  con- 
dition precedent  to  the  attaching  of  any  obligation  under  any 
such  contract,  grant  or  disposition  of  property.'  '* 

The  same  authority,  Jones,  commenting  upon  the  exception 
to  the  general  rule,  declares  the  law  to  be  ''that  agreements 
or  representations  made  prior  to  the  written  contract  under 
which  the  party  was  induced  to  sign  the  contract,  may  be 
shown.  In  other  words,  where  the  parol  contemporaneous 
agreement  was  the  inducing  and  moving  cause  of  the  written 
contract;  or  when  the  parol  agreement  forms  part  of  the  con- 
sideration for  a  written  contract,  and  where  the  written  con- 
tract was  executed  upon  the  faith  of  the  parol  contract  or 
representations,  such  evidence  is  admissible.''  (Jones  on  Evi- 
dence, sec.  439,  p.  178.) 

The  reason  for  the  exception  to  the  general  rule  is  to  be 
found  in  the  fact  that  the  exclusion  of  such  evidence,  when 
relevant  to  the  issues  joined  in  a  given  case,  would  operate  to 
permit  one  of  the  parties  to  the  written  agreement  to  take  an 
unjust  advantage  of  the  other  by  receiving  all  of  the  benefits 
accruing  to  him  under  the  contract  without  assuming  all  of 
the  burdens  imposed  upon  him  by  the  terms  of  the  contract. 
{Oibhons  v.  Bush  Co.,  52  N.  Y.  App.  Div.  211,  [65  N.  T.  Supp. 
215] ;  3  Jones  on  Evidence,  sec.  493.) 

If  we  are  correct  in  our  understanding  of  the  exception  to 
the  general  rule  and  its  application  to  the  issues  joined  and 
the  evidence  adduced  in  the  present  case,  it  follows  that  the 
trial  court  did  not  err  in  the  particular  stated;  and  likewise 
correctly  charged  the  jury  that  it  was  a  question  of  fact  for 
them  to  determine  whether  or  not  the  instrument  in  suit,  in 
conjunction  with  the  other  two  instruments  pleaded  and 
proven  in  support  of  the  defendants'  case,  constituted  but  a 
single,  indivisible  contract  covering  a  single  transaction. 
(First  Nat.  Bank  v.  RathscMd,  107  HL  App,  133;  DUlon  v. 
Watson,  3  Neb.  (Unof.)  530,  [92  N.  W.  156] ;  Rosenthal  v. 
Ogden,  50  Neb.  218,  [69  N.  W.  779] ;  Meyer  y.  Shamp,  51  Neb. 
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424,  [71  N.  W.  57] ;  Weeks  v.  Crie,  94  Me.  458,  [80  Am.  St. 
Rep.  410,  48  Atl.  107].) 

Likewise  the  question  of  whether  or  not  plaintiffs  had  failed 
without  just  cause  to  keep  and  perform  the  terms  and  condi- 
tions of  the  contract  imposed  upon  them  bj  the  covenants  of 
the  instrument  covering  the  transaction  for  the  year  1910, 
and  were  induced  to  repudiate  the  same  not  because  the  hops 
tendered  by  the  defendants  for  that  year  were  inferior  in 
quality  to  those  called  for  by  the  contract,  but  rather  because 
the  market  price  of  hops  for  that  year  had  fallen  below  the 
purchase  price  specified  in  the  contract,  was  a  question  of  fact 
for  the  jury  to  determine;  and  their  determination  in  that 
particular  having  been  made  adversely  to  the  plaintiffs  upon 
what  we  conceive  to  be  a  substantial  conflict  in  the  evidence, 
cannot,  under  the  familiar  rule,  be  reviewed  or  revised  by 
this  court. 

It  seems  to  be  one  of  the  contentions  of  the  plaintiffs  that 
the  defendants  were  not  entitled  as  a  matter  of  law  to  defend 
against  the  action  upon  the  theory  that  the  three  instruments 
constituted  but  a  single  contract,  and  that  a  breach  of  one 
constituted  a  failure  of  consideration  which  would  entitle  the 
defendants  to  rescind  the  entire  contract.  In  this  behalf  it  is 
insisted  that  the  defendants  should  have  resorted  to  the 
remedy  given  by  section  3399  of  the  Civil  Code  for  the  refor- 
mation of  a  contract  which  through  fraud  or  mistake  does 
not  truly  express  the  intention  of  the  parties.  Perhaps  the 
defendants,  if  they  had  seen  fit,  might  have  resorted  to  the 
latter  remedy  rather  than  to  a  rescission  of  the  contract,  but 
they  were  not  compelled  to  do  so.  If  the  instruments  in  ques- 
tion in  law  and  in  fact  constituted  but  a  single  contract,  the 
defendants  were  entitled  to  consider  and  declare  the  same 
rescinded  and  terminated  upon  the  happening  of  a  partial 
failure  of  consideration  which  resulted  from  the  alleged  will- 
ful and  wrongful  failure  of  the  plaintiffs  to  keep  and  perform 
an  integral  part  of  the  entire  contract.  (Bichter  v.  Union  etc, 
Co.,  129  Cal.  367,  [62  Pac.  39] ;  Sterling  v.  Gregory,  149  Cal. 
118,  [85  Pac.  305].)  This  is  so  because  the  willful  and  in- 
excusable failure  of  one  party  to  perform  a  material  part  of 
a  contract  on  his  part  to  be  performed  is  tantamount  to  an 
abandonment  of  the  entire  contract;  and  clearly  if  the  plain- 
tiffs in  the  present  case  so  failed,  they  should  not  be  permitted 
to  recover  damages  for  the  refusal  of  the  defendants  to  fur- 
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ther  comply  with  the  contract.  {Oraves  v.  White,  87  N.  Y. 
463 ;  Calif orrUa  Sugar  etc.  Agency  v.  Penoyar,  167  Cal.  274. 
[139  Pac.  671].)  And,  as  was  said  in  Lake  Shore,  etc.,  v. 
RicJiards,  152  111.  59,  [30  L.  R.  A.  33,  38  N.  E.  773] )  :  *'It  can 
make  no  difference  whether  a  contract  has  been  partially  per- 
formed, or  that  the  time  for  performance  has  not  yet  arrived, 
in  determining  the  right  of  one  party  to  regard  it  as  aban- 
doned by  the  other;  upon  election  to  treat  the  renunciation  of 
the  contract  by  the  other  party  whether  by  declaration  or  acts 
or  conduct,  as  a  breach  of  the  contract,  the  rights  of  the  par- 
ties are  to  be  then  regarded  as  culminating." 

It  is  claimed  that  the  trial  court  in  one  of  its  instructions 
in  effect  charged  the  jury  that  as  a  matter  of  law  the  three 
instruments  in  question  constituted  but  a  single  contract,  and 
in  the  same  instruction  declared  that  a  breach  of  the  instru- 
ment covering  the  purchase  and  payment  for  the  defendants' 
hops  for  the  year  1910  would  8u£Sce  to  warrant  a  judgment  for 
the  defendants  without  regard  to  its  relation  to  the  instru- 
ment covering  the  transaction  for  the  year  1911.  We  do  not 
think  that  the  instruction  complained  of,  even  when  consid- 
ered alone  and  without  reference  to  the  other  parts  of  the 
court's  charge,  is  susceptible  of  any  such  construction;  and 
we  are  satisfied  that  when  considered  and  construed  in  con- 
jxmction  with  the  charge  of  the  oourt  as  a  whole,  it  correctly 
stated  the  law  and  had  no  tendency  to  confuse  or  mislead  the 
jury. 

There  is  some  evidence  to  support  the  finding  of  the  jury 
implied  from  the  verdict  to  the  effect  that  the  plaintiffs  will- 
fully and  wrongfully  defaulted  in  the  performance  of  their 
part  of  the  contract  covering  the  transaction  for  the  year  1910, 
and  that  thereupon  the  defendants  elected  to  rescind  and  can- 
cel the  entire  contract.  These  findings  are  sufficient  in  them- 
selves to  support  the  judgment;  consequently  it  becomes 
unnecessary  for  us  to  determine  whether  or  not  the  evidence 
supports  the  further  finding  likewise  implied  from  the  verdict 
that  the  plaintiffs  consented  to  the  rescission  and  cancellation 
of  the  entire  contract  upon  their  refusal  to  accept  and  pay 
for  the  hops  tendered  to  them  in  1910. 

We  think  this  disposes  of  all  of  the  points  involved  upon 
this  appeal. 

The  judgment  appealed  from  is  affirmed. 

Bichards,  J.,  and  Kerrigan,  J.,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  2,  1916.  Angellotti,  C.  J., 
and  Shaw,  J.,  dissented  from  the  order  denying  a  rehearing 
by  the  supreme  court. 


[CIt.  No.  1760.    Second  Appellate  District.— JaxraaTy  5,  1916.] 

A.  0.  HOUGHTON,  Respondent,  v.  C.  B.  DICKSON,  Appel- 
lant. 

Nkglioxngk— Phtsioiam  and  Subgxon — ^Degrex  or  Skill — Implibd  Oon- 
TKAOT. — ^A  phjiidan  or  eurgeon  undertaking  the  treatment  of  a 
patient  impliedly  contracts  not  onlj  that  he  possesses  that  reason- 
able degree  of  learning  and  skill  possessed  by  others  of  his  pro- 
fession,  bnt  that  he  will  use  reasonable  and  ordinary  care  and  skill 
in  the  application  of  such  knowledge  to  accomplish  the  purpose  for 
which  he  is  employed;  and  if  he  possesses  such  reasonable  degree 
of  learning  and  in  the  treatment  of  the  patient  exercises  ordinary 
care  and  skill  in  applying  it,  he  is  not  liable  for  the  results  that 
foUow. 

Id. — Neoligsnt  Suboical  Tbeatmbnt— Insufficienct  of  Evidence. — 
In  this  action  against  a  physician  and  surgeon  to  recover  damages 
alleged  to  have  been  sustained  by  the  plaintiff  as  the  result  of 
negligent  surgical  treatment  of  the  plaintiff's  arm,  it  is  held  that 
the  evidence  wholly  fails  to  show  any  lack  of  care  and  skill  on  the 
part  of  the  defendant  in  setting  and  treating  the  fractured  bone  of 
the  arm,  and  that  it  likewise  fails  to  show  when  the  dislocation  of 
the  elbow  occurred,  or  that  a  physician  in  the  exercise  of  ordinary 
care  and  skill  in  treating  the  plaintiff  should  have  discovered  the 
dislocation  and  treated  the  same. 

Id.— EzEBCiax  of  Bxasonable  Skill — Qxtestion  fob  Juby. — A  surgeon 
does  not  undertake  to  perform  a  cure,  nor  does  he  undertake  to  use 
the  highest  possible  degree  of  skill,  as  there  may  be  persons  of 
higher  education  and  greater  advantages  than  himself ;  but  he  under- 
takes a  fair,  reasonable,  and  competent  degree  of  skiU,  and  in  an 
action  against  him  by  a  patient,  the  question  for  the  jury  is,  whether 
the  injury  complained  of  must  be  referred  to  a  want  of  a  proper 
degree  of  skill  and  care  in  the  defendant  or  not. 

'APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial.  J.  P. 
Wood,  Judge. 

89  Owl.  AFP.-41 
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The  facts  are  stated  in  the  opinion  of  the  court. 
B.  P.  Jennings,  and  Jennings  &  Horton,  for  Appellant. 
J.  L.  Fleming,  and  W.  S.  Enott,  for  Respondent. 

SHAW,  J. — This  is  an  action  to  recover  damages  alleged  to 
have  been  sustained  by  plaintiff  as  the  result  of  negligent  sur- 
gical treatment  administered  to  him  by  defendant. 

The  case  was  tried  by  a  jury,  which  rendered  a  verdict  in 
favor  of  plaintiff,  in  accordance  with  which  judgment  was 
entered  against  defendant  in  the  sum  of  three  thousand  five 
hundred  dollars. 

The  appeal  is  from  the  judgment  and  an  order  denying  de- 
fendant's motion  for  a  new  trial;  his  chief  contention  being 
that  the  evidence  was  insufficient  to  justify  the  verdict. 

It  appears  that  on  January  25,  1911,  due  to  the  kick  of  a 
horse,  the  ulna  of  plaintiff's  right  arm  was  broken,  and  that, 
after  receiving  emergency  treatment,  he,  on  the  day  following 
the  injury,  placed  himself  in  the  care  of  defendant,  who  was 
a  physician  and  surgeon  and  who  undertook  the  treatment  of 
the  injured  arm.  The  negligence  of  defendant  is  predicated, 
not  only  upon  the  alleged  fact  that  in  setting  and  treating 
the  fracture  there  was  a  lack  of  care  and  skill  by  reason  of 
which  the  fractured  bone  failed  to  unite,  but  that  the  bone 
known  as  the  radius  was  at  the  time  or  at  a  later  date  during 
the  treatment  dislocated  at  the  elbow,  which  fact  defendant,  by 
reason  of  his  failure  to  exercise  ordinary  care  and  skill,  failed 
to  discover  or  properly  treat. 

On  January  26th,  after  an  examination  of  the  fractured 
arm  with  a  fluoroscope,  defendant  set  the  arm,  using  splints 
to  retain  the  broken  bones  in  place.  On  the  following  day 
he  discovered  that  it  would  be  necessary  to  wire  the  fractured 
ends  of  the  bone  and  had  plaintiff  go  to  a  hospital,  where  the 
operation  of  wiring  was  performed  by  defendant.  After  the 
operation,  defendant  dressed,  bandaged,  and  otherwise  treated 
the  arm  until  March  29th,  on  which  date  plaintiff  consulted 
Dr.  Rowley,  who  found  a  dislocation  at  the  elbow,  of  the  bone 
known  as  the  radius ;  that  there  had  been  no  union  of  the  ends 
of  the  fractured  bones ;  that  the  wire  used  in  securing  the  same 
had  broken  and  that  pus  had  developed  in  the  wound ;  all  of 
which  conditions,  except  the  formation  of  pus  in  the  wound. 
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were  indicated  by  an  X-ray  photograph  of  plaintiff's  arm 
taken  on  said  last  mentioned  date.  At  this  time  plaintiff 
placed  himself  in  the  care  of  Dr.  Rowley,  who  treated  the 
injured  arm  until  about  May  1st,  when  he  and  Dr.  Lewis 
operated  upon  the  arm  by  cutting  off  the  head  of  the  radius, 
declared  necessary  in  order  to  reduce  the  dislocation,  and  reset 
and  wired  the  fractured  bone,  which,  however,  as  under  de- 
fendant's treatment,  from  some  cause  unknown  to  Drs.  Bow- 
ley  and  Lewis  and  contrary  to  their  expectations,  failed  to 
unite.  While  plaintiff  by  his  evidence  shows  in  detail  just 
what  defendant  did  in  operating  upon  the  arm  and  in  the 
treatment  thereof  while  under  his  professional  care,  he  pro- 
duced no  evidence  tending  to  prove  that  defendant,  either  in 
performing  the  operation  or  treatment  administered  there- 
after, was  guilty  of  negligence.  The  condition  of  the  arm  on 
March  29th — ^that  is,  the  dislocation  of  the  radius;  the  fact 
that  the  wire  intended  to  retain  in  place  the  fractured  bones 
had  broken ;  failure  of  the  fractured  bones  to  unite,  and  sup- 
puration of  the  wound — was  not,  in  the  absence  of  other  proof, 
sufficient  evidence  that  there  had  been  a  want  of  ordinary 
care  and  skill  on  the  part  of  defendant  in  treating  plaintiff's 
injuries.  In  short,  the  record  merely  shows  what  defendant 
did  in  caring  for  plaintiff  professionally,  the  condition  of  the 
arm  existing  on  and  prior  to  March  29th,  when  plaintiff 
placed  himself  in  the  care  of  Dr.  Rowley,  and  what  he  and 
Dr.  Lewis  thereafter  did  professionally  to  effect  a  cure.  In- 
deed, not  only  is  there  no  evidence  of  negligence  on  the  part 
of  defendant,  but  the  evidence  of  both  Dr.  Rowley  and  Dr. 
Lewis,  who,  by  the  way,  were  the  only  witnesses  called  on 
behalf  of  plaintiff  who  were  competent  to  testify  whether  or 
not  defendant  had  exercised  reasonable  care  and  skill  in  treat- 
ing plaintiff's  injury,  tends  to  prove  the  contrary.  This  evi- 
dence was  to  the  effect  that  the  nature  of  the  fracture  was 
such  as  to  demand  the  wiring  of  the  bones,  and  that  the 
wire  used  was  such  as  surgeons  generally  used  in  such  cases ; 
that  in  operating  upon  the  fracture  they  used  like  wire,  which 
in  the  adjusting  thereof  likewise  broke.  Dr.  Lewis  said; 
*' After  I  operated  on  the  bones  they  did  not  unite  with  a 
bony  union  and  have  never  united."  And  further:  **I  did 
not  see  anything  in  the  condition  of  the  bones  at  the  fracture, 
referring  to  the  location  of  the  holes  in  which  the  wires  had 
been  placed  or  the  manner  in  which  the  wires  were  there, 
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that  would  indicate  that  the  operation  which  had  been  per- 
formed by  Doctor  Dickson  was  in  any  way  improperly  per- 
formed. .  .  .  The  condition  of  pus  frequently  follows  an 
operation,  especially  operations  upon  bone.  .  .  .  That  is  true 
even  with  the  utmost  use  of  surgical  care.''  And  that  he  cer- 
tainly expected,  in  performing  the  operation  and  his  wiring 
of  the  bones,  they  would  make  a  perfect  union,  in  which,  how- 
ever, he  was  disappointed,  since  the  result  was  to  secure  a 
ligamentous  union  only,  and  that  he  did  not  know  what 
caused  such  condition. 

The  implied  contract  on  the  part  of  defendant  was,  not 
only  that  he  possessed  that  reasonable  degree  of  learning  and 
skill  possessed  by  others  of  his  profession,  but  that  he  would 
use  reasonable  and  ordinary  care  and  skill  in  the  application 
of  such  knowledge  to  accomplish  the  purpose  for  which  he 
was  employed  {Bonnet  v.  Foote,  47  Colo.  282,  [28  L.  B.  A. 
(N.  S.)  136,  107  Pac.  252]),  and  if  he  possessed  such  reason- 
able degree  of  learning,  and  in  the  treatment  of  plaintiff's 
injury  exercised  ordinary  care  and  skill  in  applying  it,  he 
is  not  liable  for  results  that  followed.  {Wurdemann  v. 
Barnes,  92  Wis.  206,  [66  N.  W.  Ill] ;  Sims  v.  Parker,  41  111. 
App.  284;  Staloch  v.  Holm,  100  Minn.  276,  [9  L.  R.  A.  (N.  S.) 
712,  111  N.  W.  264].)  In  the  absence  of  evidence  to  the 
contrary,  the  law  will  presume  the  exercise  of  a  reasonable 
degree  of  care  and  skill.  {State  v.  Housekeeper,  70  Md.  162, 
[14  Am.  St.  Rep.  340,  2  L.  R.  A.  587,  16  Atl.  382].)  '*No 
presumption  of  the  absence  of  proper  skill  and  attention 
arises  from  the  mere  fact  that  the  patient  does  not  recover." 
(Haire  v.  Reese,  7  Phila.  (Pa.)  138.)  **A  physician  is  not  a 
warrantor  of  cures."  {Eiving  v.  Ooode,  78  Fed.  442.)  In 
McOraw  v.  Kerr,  23  Colo.  App.  163,  [128  Pac.  873],  it  is 
said:  '^ Negligence  on  the  part  of  a  physician  consists  in  his 
doing  something  which  he  should  not  have  done,  or  in  omit- 
ting to  do  something  which  he  should  have  done."  Quoting 
again  from  McOraw  v.  Kerr,  supra:  **The  authorities  are 
practically  uniform  in  holding,  .  .  .  that  as  to  what  is  or  is 
not  proper  practice  in  examination  and  treatment,  or  the 
usual  practice  and  treatment,  is  a  question  for  experts,  and 
can  be  established  only  by  their  testimony."  Whether  or  not 
plaintiff's  elbow  was  dislocated  at  the  time  when  he  first  called 
upon  defendant  is  not  disclosed;  indeed,  there  in  no  evidence 
as  to  when  the  dislocation  occurred,  or  as  to  what  caused  it. 
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It  is  a  subject  purely  for  conjecture.  While  one  witness  states 
that  a  blow  upon  the  arm,  if  of  sufficient  force  and  in  the 
right  direction,  might  dislocate  it,  there  is  no  evidence  that 
such  blow  was  given  or  that  the  dislocation  was  caused  by 
the  kick  of  the  horse  which  broke  the  bone  of  the  arm.  In- 
deed, from  aught  that  appears  to  the  contrary,  the  dislocation 
might  have  been  caused  by  the  enfeebled  condition  of  the 
muscles  and  ligaments  following  continued  nonuse  of  the  arm 
and  the  carrying  of  it  bandaged  and  in  splints.  But  assum- 
ing that  it  was  dislocated  at  the  time  when  defendant  under- 
took the  treatment  of  the  fractured  bone,  or  that  it  occurred 
thereafter  during  the  treatment,  such  fact  alone  does  not  show 
that  defendant  was  lacking  in  ordinary  care  and  skill  in  not 
discovering  such  condition.  No  evidence  whatever  was  offered 
on  the  part  of  plaintiff  showing  that,  if  it  did  exist  at  such 
time,  defendant  was  negligent  in  his  failure  to  make  such  dis- 
covery. So  far  as  appears,  he  was  called  upon  to  set  the 
fractured  bones.  No  intimation  was  given  him  of  any  injury 
to  the  elbow.  Whether  or  not  defendant  should,  under  the 
circumstances,  in  the  exercise  of  ordinary  and  reasonable  care 
and  skill,  have  discovered  such  condition,  assuming  it  to  have 
existed,  was  a  question  for  expert  testimony,  and  none  was 
offered.  Conceding  that  Dr.  Bowley,  as  stated  by  him,  had 
no  difficulty  on  March  29th  in  discovering  the  dislocation, 
nevertheless  this  fact  does  not  show  a  want  of  ordinary  care 
and  skill  on  the  part  of  Dr.  Dickson  in  failing  to  discover  it, 
since  Dr.  Rowley,  by  reason  of  superior  learning  and  advan- 
tages, may  have  been  a  man  possessing  far  more  than  ordi- 
nary skill  in  his  profession.  In  James  v.  Crockett,  84  N.  B. 
540,  it  is  said:  '*A  surgeon  does  not  undertake  to  perform  a 
cure,  nor  does  he  undertake  to  use  the  highest  possible  degree 
of  skill,  as  there  may  be  persons  of  higher  education  and 
greater  advantages  than  himself;  but  he  undertakes  a  fair, 
reasonable,  and  competent  degree  of  skill,  and  in  an  action 
against  him  by  a  patient,  the  question  for  the  jury  is,  whether 
the  injury  complained  of  must  be  referred  to  a  want  of  a 
proper  degree  of  skill  and  care  in  the  defendant  or  not.''  To 
the  same  effect  is  Spain  v.  Burch,  169  Mo.  App.  94,  [154 
S.  W.  172], 

The  evidence  wholly  fails  to  show  any  lack  of  care  and  skill 
on  the  part  of  defendant  in  setting  and  treating  the  fractured 
bone  of  plaintiff's  arm,  and  likewise  fails  to  show  when  the 
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dislocation  of  the  elbow  occurred,  or  that  a  physician,  in  the 
exercise  of  ordinary  care  and  skill  in  treating  plaintiff, 
should,  under  the  circumstances  shown,  have  discovered  the 
dislocation  and  treated  the  same. 

The  judgment  and  the  order  denying  defendant's  motion 
for  a  new  trial  are  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Cnr.  No.  U17.    Third  AppeUate  DiBtriet— Jannaiy  7,  1010.] 

ANNIE  BLOXHAM,  Respondent,  v.  TEHAMA  COXJNTT 
TELEPHONE  COMPANY,  Appellant. 

NX0UOKN0»— DlATH   OV   TSLEPHONB   LlNXlCAN— €ONTAOT   WiTH    PO¥m 

Lms — SxTTFiciENOT  OV  EvoENGS. — ^In  this  action  to  recover  damages 
for  the  death  of  the  minor  son  of  plaintifF  while  In  the  employ  of 
the  defendant  in  the  capacity  of  a  general  telephone  lineman,  which 
death  occurred  while  he  was  engaged  in  fastening  a  bracket  of 
the  defendant  upon  one  of  its  poles  for  the  purpose  of  stringing 
and  maldng  fast  to  such  bracket  a  wire,  and  as  the  result  of  his 
coming  in  contact  with  an  electric  power  wire  of  another  company 
which  was  alleged  to  have  been  strung  less  than  four  feet  from 
where  the  bracket  was  being  attached,  it  is  held  that  there  was  sufli- 
eient  evidence  to  justify  the  jury  in  finding  that  the  defendant  was 
culpably  negligent  in  directing  the  deceased  to  work  in  a  place 
known  to  the  defendant  to  be  dangerous,  without  specially  warning 
him  of  the  danger  and  providing  for  his  protection. 

Id. — STATOTK  BIGUIJLTINO   ELEGTBIO   WiBES — ^VI0I«4TI0N   BT  DiraNDANT 

— €oNOLnsivx  Pbxsumption  Against  CoNTBiBUToaT  Nbougbnos — 
Pbopeb  iNSTBUOnoN. — An  instruction  that  if  the  jury  found  that  the 
defendant  was,  in  the  erecting  and  constructing  of  the  telephone 
line  upon  which  the  deceased  was  working  at  the  time  of  hit  death, 
violating  the  act  of  April  12,  1911  (Stats.  1911,  p.  1037),  which 
prohibits  the  erection  and  maintenance  above  ground  of  any  wire 
or  cable  conveying  or  carrying  less  than  six  hundred  volts  of  elec- 
tricity within  a  distance  of  four  feet  from  any  wire  or  cable  which 
shall  conduct  or  carry  at  any  one  time  more  than  six  hundred  volts 
of  electricity,  and  that  if  they  further  found  that  such  violation 
of  such  statute  contributed  to  the  death  of  deceased,  the  law  con- 
clusively presumes  that  said  deceasecL  waa  not  guilty  of  contributory 
negligence^  is  not  erroneous. 
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lb. — Constitutional  Law— Act  Beoulatino  EbscTiON  or  Powxk  Linis. 
The  act  of  April  22,  1911  (Stats.  1911,  p.  1037),  reflating  the 
placing,  erection,  use,  and  maintenanee  of  eleetrie  poles,  wires, 
cables,  and  appliances,  and  providing  the  punishment  for  the  yiola- 
tion  thereof,  applies  to  a  single  class  of  individuals  or  objects,  and 
is  not  unconstitutional  as  class  legislation. 

Id. — Eyidencs— Saooino  or  Power  Lin^— Psoor  Pbopeblt  Excluded. 
In  such  an  action  it  is  not  error  to  refuse  evidence  and  instructions 
ofPered  to  shift  the  responsibility  for  the  accident  upon  the  power 
company  in  causing  its  line  to  sag,  thus  bringing  It  within  the  for- 
bidden line  of  clearance,  where  it  is  shown  that  the  power  line  was 
iirst  erected. 

Id, — Pleading — ^Parties — Appeal— Waivsb. — ^Upon  an  appeal  from  an 
order  denying  a  new  trial,  in  such  action,  the  objection  that  the 
action  should  have  been  brought  by  the  husband  of  the  plaintiff 
cannot  be  considered,  where  the  cause  was  tried  on  the  pleadings  as 
they  stood  without  objection  to  the  evidence  in  support  thereof. 

Id. — Appeal — Obdeb  Denying  New  Trial — What  Reviewable. — The 
sufficiency  of  the  pleadings  to  support  the  judgment,  or  the  suffi- 
ciency of  the  findings  of  fact  to  sustain  the  conclusions  of  law, 
eannot  be  considered  on  an  appeal  from  an  order  denying  a  new 
trial. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Te- 
hama County,  and  from  an  order  denying  a  new  triaL  John 
F.  Ellison,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  P.  Andrews,  for  Appellant 

J.  T.  Matlock,  Jr.,  and  Frank  Freeman,  for  Respondent 

CHIPMAN,  P.  J. — ^Plaintiff  seeks  to  recx)yer  damages  for 
the  death  of  Oscar  Cole,  her  minor  son,  who,  it  is  alleged  in 
her  complaint,  lost  his  life  through  defendant's  negligence 
while  in  its  employment.  The  cause  was  tried  by  the  court 
with  a  jury  and  plaintifF  had  a  verdict  for  $2,157.25,  on 
which  judgment  was  accordingly  entered.  Defendant  moved 
for  a  new  trial,  which  was  denied,  and  it  appeals  from  the 
order. 

It  is  alleged  in  the  complaint  that  at  the  time  of  his  death 
the  said  Oscar  Cole  was  of  the  age  of  eighteen  years ;  that  his 
father  was  John  N.  Cole,  who  deserted  plaintiff,  his  then  wife, 
more  than  ten  years  ago,  and  that  she  obtained  an  absolute 
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divorce  from  him.  It  elsewhere  appears  that  plaintiff  sub- 
sequently married  one  Zell  Bloxham,  who  was  living  with  her 
as  her  husband  when  the  accident  occurred,  but  that  they 
were  separated  when  the  action  was  commenced  and  tried. 

The  circumstances  attending  the  accident  are  thus  alleged: 
'*That  on  or  about  the  twentieth  day  of  November,  1911, 
and  at  the  time  of  the  death  of  the  said  Oscar  Cole,  he  was 
an  employee  and  in  the  employ  of  the  Tehama  County  Tele- 
phone Company,  in  the  capacity  of  a  general  telephone  line- 
man, and  at  the  time  of  his  said  alleged  death  the  said  Oscar 
Cole  was  engaged  in  fastening  a  bracket  of  the  defendant 
company  upon  one  of  its  poles  for  the  purpose  of  stringing 
and  making  fast  to  said  bracket,  a  wire  of  the  cpaid  company, 
and  that  while  so  engaged  in  fastening  said  bracket  to  said 
pole,  without  any  fault  on  his  part,  he  came  in  contact  with 
one  of  the  electric  power  wires  of  the  Sacramento  Valley 
Power  Company,  a  corporation,  thereby  causing  his  death, 
and  that  at  the  time  that  the  said  Oscar  Cole  was  fastening 
the  said  bracket  to  the  said  pole  of  the  said  company,  the 
distance  from  where  said  bracket  was  being  attached  by  the 
said  Oscar  Cole,  to  the  electric  power  wire  of  the  Sacramento 
Valley  Power  Company,  was  less  than  four  feet,  and  that 
said  wire  of  the  Sacramento  Valley  Power  Company,  at  said 
time,  was  carrying  more  than  six  hundred  volts  of  electricity, 
and  that  the  said  wire  that  was  to  be  placed  on  said  bracket 
was  a  wire  that  would  carry  less  than  six  hundred  volts  of 
electricity." 

It  is  further  alleged  that  deceased  'Vas  uneducated  and 
inexperienced  in  electricity  and  in  building  and  construction 
work  and  duties  of  a  general  telephone  lineman,"  and  that 
defendant's  agents  **who  were  in  charge  of  said  work  of  con- 
struction in  fastening  brackets  and  attaching  the  wires  thereon 
were  uneducated  and  inexperienced"  in  the  work  being  done, 
and  were  careless  and  negligent  in  permitting  said  Cole  to 
erect  its  line  within  a  distance  of  four  feet  from  the  electric 
power  line  of  said  power  company  and  in  permitting  incom- 
petent men  to  take  charge  of  its  construction  work;  that  by 
reason  of  said  alleged  carelessness  and  negligence  of  defend- 
ant the  said  Cole  met  his  death. 

Defendant  demurred  generally  to  the  complaint  and  specifi- 
cally on  the  ground  of  uncertainty  and  "misjoinder  of  parties 
in  tiiat  John  N.  Cole,  father  of  said  Oscar  Cole,  is  not  joined 
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as  a  party  plaintiff  in  said  action."  The  demurrer  was  over- 
ruled and  defendant  answered:  Denied  the  alleged  depen- 
dency of  plaintiff  upon  said  Oscar  Cole;  alleged  that  plaintiff 
was  a  married  woman  whose  husband  ''was  at  the  time  of 
the  accident  and  is  now  charged  with  the  support  of  said 
plaintiff";  denied  that  Oscar  Cole  was,  prior  to  his  death, 
contributing  to  the  support  of  plaintiff;  denied  that  he  was 
not  at  fault  at  the  time  of  his  death ;  denied  that  he  was  in- 
experienced in  the  work  he  was  doing,  and  denied  also  the 
aUeged  incompetency  of  defendant's  said  agents;  denied  that 
defendant,  by  its  alleged  negligence  or  otherwise,  contributed 
to  the  death  of  deceased ;  alleged  that  he  fully  understood  the 
work  of  lineman  and  understood  the  dani^rs  attached  to  such 
employment;  that  full  and  complete  instructions  were  given 
him  as  to  said  work  and  as  to  the  dangers  incident  thereto, 
and  especially  that  he  must  not  place  brackets  or  construct 
lines  within  four  feet  of  the  electric  power  line  of  said  Sac- 
ramento Valley  Power  Company;  that  his  death  was  caused 
by  his  own  gross  carelessness  which  contributed  proximately 
thereto. 

It  was  admitted  at  the  trial  that  Oscar  Cole  was  killed  on 
November  20,  1911,  while  in  the  employ  of  defendant  and 
while  ascending  one  of  the  poles  of  defendant  preparatory 
to  fastening  a  bracket  thereon,  by  ooroing  in  contact  with  one 
of  the  electric  power  wires  of  the  Sacramento  Valley  Power 
Company,  at  the  town  of  Coming,  Tehama  County,  and  that 
at  the  time  of  his  death  he  was  of  the  age  of  18  years ;  that 
defendant  is  the  owner  and  managing,  constructing,  and  op- 
erating the  telephone  system  involved  in  the  action ;  that  Oscar 
Cole  was  the  son  of  John  N.  Cole  and  Annie  Bloxham,  for- 
merly Annie  Cole,  plaintiff  in  the  action,  and  that  he  deserted 
his  family,  then  consisting  of  Claudia  Cole,  Oscar  Cole,  and 
Elmer  Cole,  more  than  ten  years  ago,  and  plaintiff  obtained 
an  absolute  divorce  from  said  John  N.  Cole  on  the  ground 
of  willful  desertion,  "and  for  that  reason  the  plaintiff  brings 
this  action  in  the  place  and  stead  of  the  said  John  N.  Cole"; 
that  the  power  wire  of  the  Sacramento  Valley  Power  Com- 
pany with  which  the  deceased,  Oscar  Cole,  came  in  contact 
at  the  time  of  his  death  was  carrying  more  than  six  hundred 
volts  of  electricity,  and  that  the  telephone  line  at  that  time 
being  constructed  by  defendant,  upon  which  said  Oscar  Cole 
was  working,  was  a  wire  that  would  carry  less  than  six  hun- 
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dred  volts  of  electricity ;  that  one  Wesley  Holt,  spoken  of  as 
Bed  Lewis,  was  defendant's  foreman  of  the  crew  and  *'as  such 
foreman  controlled  and  directed  the  services  of  said  Cole  at 
the  time  of  the  accident." 

Plaintiff  testified  that  she  was  married  to  Zell  Bloxham 
eleven  years  ago ;  that  he  was  a  blacksmith  earning  about  $15 
per  week  and  supported  her  ''with  what  he  made  and  what 
Oscar  made/'  and  that  the  latter  ''contributed  from  twenty 
dollars  to  thirty  dollars  per  month";  that  her  husband  "is 
not  now  living  with"  plaintiff  and  they  are  separated;  that 
deceased  did  all  kinds  of  work — drove  team,  worked  in  hay 
fields  and  orchards;  "that  Oscar  never  had  any  experience 
in  the  duties  of  a  telephone  lineman  or  electricity  to  amount 
to  anything;  that  he  had  not  worked  at  that  more  than  two 
months;  that  he  received  $2.50  per  day;  that  he  never  at- 
tended a  school  where  he  was  taught  electricity." 

Witness  McGovem  qualified  as  an  expert  in  construction 
work  on  telephone  and  electric  power  lines,  having,  as  he  tes- 
tified, worked  at  that  business  since  1898 — ^"practically  doing 
nothing  else."  He  testified  that  he  had  known  deceased  "for 
a  year  around  town";  that  he  worked  for  witness  one  or 
two  days.  He  was  asked  if  he  knew  whether  or  not  deceased 
had  any  experience  in  electrical  construction  work  and  an- 
swered: "I  know  he  had  not.  I  know  that  he  had  no  ex- 
perience"; that  he  worked  for  witness  "just  a  few  months 
before  his  death,"  and  that  he  afterward  worked  for  defend- 
ant. He  was  not  present  when  the  accident  occurred.  He 
visited  the  scene  a  year  later,  and  the  situation  and  circum- 
stances attending  the  death  of  deceased  were  explained  to 
him  substantially  as  shown  by  the  evidence  of  witnesses  then 
present.  He  was  asked  if  a  person  was  sent  up  on  the  pole 
to  f a;sten  brackets  on  it  where  they  are  now,  how  near  to  the 
power  wire  would  it  be  safe  for  him  to  place  himself.  Over 
defendant's  objection  he  testified  that  if  the  man  wasn't 
capable,  he  "should  judge  about  four  feet  Q.  You  sty  a 
man  would  have  to  be  away  four  feet!  A.  No,  sir;  if  the 
man  was  a  practical  man  he  would  go  up  and  put  on  iVhe 
brackets  if  the  wire  was  within  six  inches,  if  he  knew  how  to 
handle  himself.  ...  If  he  had  a  four  feet  clearance  it 
wouldn't  be  dangerous.  .  .  .  Q.  Well,  suppose  there  was 
about  an  eighteen  or  nineteen  inch  clearance,  what  would 
you  say  then}    A.  If  he  wasn't  a  practical  man  it  would  be 
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a  dangerous  place  for  him  to  work.  Q.  What  would  you 
say  about  sending  a  man  like  Oscar  Cole  up  there  f  A.  I 
wouldn't  send  him  up  there  because  I  don't  think  he  was 
competent  to  do  it.    Because  he  had  no  experience.'* 

Witness  George  Duncan  was  one  of  the  men  working  with 
deceased.  He  testified  that  they  had  been  on  the  job  about 
one  week  or  ten  days  running  a  line  from  Bed  Bluff  to  Orland 
and  had  reached  Coming,  where  the  accident  occurred.  He 
was  an  eye-witness  to  the  accident,  and  described  it  as  fol- 
lows: *'We  were  working  on  the  second  street  south  from  the 
Ma3rwood  Hotel,  either  the  second  or  third  on  the  lower  end 
of  the  town  toward  the  railroad  track.  He  went  up  to  put 
some  brackets  for  the  telephone  line  and  he  went  up  there 
and  put  his  leg  oyer  the  messenger  wire  which  was 
grounded  and  put  his  belt  around  the  pole  and  leaned  back 
to  snap  the  belt  to  the  pole,  and  when  he  leaned  back  he 
leaned  right  against  the  power  wire  which  was  behind  him. 
I  think  it  was  Sacramento  Valley  Power  Company's  power 
wire.  Think  he  was  about  twenty-five  feet  from  the  ground. 
He  went  up  the  pole  to  put  some  brackets  on,  which  he  was 
to  put  above  the  messenger  wire.  Wesley  Holt  told  him  to 
go  up  there.  I  had  just  finished  nailing  on  some  brackets  on 
the  pole  I  was  on.  The  pole  I  was  on  was  across  the  street 
from  the  one  Cole  was  on,  west  and  north  of  him.  When  I 
had  nailed  my  brackets  on  I  stayed  there  under  the  pole  in 
position  to  sight  him  with  his  bracket  under  the  power  line. 
I  was  directed  to  do  this  by  Holt.  He  ordered  me  to  sight 
him  in  to  clear  this  power  wire.  It  was  the  one  on  which 
Cole  was  killed.  I  had  orders  to  sight  there  nearly  on  the 
level  or  get  the  brackets  in  line  to  clear  this  power  wire  be- 
tween the  poles  that  the  lines  wouldn't  come  in  contact  with 
each  other.  I  don't  think  the  power  wire  was  more  than 
eighteen  inches  from  the  pole  where  he  was  to  nail  the  brackets. 
I  didn't  measure  it,  I  just  guessed  at  the  distance.  When 
I  was  sighted  I  told  Cole  there  wasn't  clearance  enough. 
He  said  there  was.  I  don't  remember  having  any  instruc- 
tions as  to  the  distance  the  telephone  wire  was  to  clear  the 
power  wire.  I  didn't  hear  any  instructions  given  Cole 
on  that  point,  but  I  heard  Holt  instruct  Cole  to  be  careful 
about  the  power.  That  is  as  much  as  I  can  remember  at  the 
present  time.  Before  that  I  hadn't  had  but  very  little  ex- 
perience in  power,  scarcely  any,    I  had  considerable  experi- 
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ence  in  telephone  work.  I  had  been  working  at  telephones 
off  and  on  since  1906,  but  had  not  had  scarcely  any  ex- 
perience with  power  wires.  I  don't  know  how  much 
experience  the  other  men  working  with  me  had.  When  Cole 
struck  the  power  line  he  fell  limp  out  over  the  wire.  I 
hollered  to  the  other  boys  as  soon  as  I  saw  it ;  they  started  to 
run  down  there  and  then  they  went  back  the  other  way  to  the 
substation  and  shut  the  power  off.  I  don't  believe  it  was 
eighteen  inches  from  the  messenger  wire  to  the  power  wire." 
The  witness  was  asked  how  a  man  who  understood  his  busi- 
ness should  proceed  in  what  deceased  was  doing.  **A.  Well, 
he  should  have  stopped  and  buckled  on  before  he  got  up  to 
this  messenger.  He  should  have  buckled  on  the  safety  belt 
around  the  pole  and  put  himself  in  position  to  work.  Touch- 
the  wire  (the  power  wire)  caused  Cole's  death."  On  cross- 
examination  he  testified:  *'Q.  Mr.  Duncan,  Mr.  Holt  had  di- 
rected you  to  see  that  there  was  sufficient  clearance  before 
nailing  on  the  brackets,  had  he  notY  A.  Well,  he  didn't 
specify  just  that  manner.  He  asked  me  to  sight  through  there 
and  sight  under  the  power.  To  sight  young  Cole  under  the 
power  was  the  orders  he  gave  me.  This  was  for  the  purpose 
of  giving  sufficient  clearance.  Our  instructions  were  to  go 
up  there  and  put  the  brackets  on  and  my  instruction  was  to 
sight  him  in  for  this  clearance.  I  did  sight  for  clearance  and 
told  Cole  that  there  wasn't  sufficient  clearance."  On  re- 
examination he  testified :  '^I  was  instructed  to  clear  this  power 
and  this  messenger.  That  was  as  much  as  I  know  of  it.  I 
wasn't  specified  any  particular  distance  that  I  was  sighting 
for  placing  a  bracket  on  which  a  telephone  wire  would  be 
placed.  It  couldn't  have  been  placed  anywhere  on  that  pole 
and  had  perfect  clearance  from  the  power  wire."  On  re- 
cross  he  testified:  '^I  was  there  after  the  death  of  Cole  until 
the  body  was  removed  and  it  had  been  taken  to  the  morgue. 
Later  in  the  day  there  was  considerable  more  clearance  be- 
tween the  messenger  wire  and  the  power  company's  wire. 
Later  on  that  day,  it  was  about  twenty  minutes  after  the  ac- 
cident, the  slack  was  straightened  out  of  the  Sacramento 
Power  wire.  It  was  done  by  a  Sacramento  Valley  wire  man. 
He  drew  up  the  slack  immediately  after  the  accident,  and 
after  he  drew  it  up  there  was  plenty  of  space  for  a  man  to 
work  but  wasn't  four  feet,  but  there  was  considerable  dif- 
ference in  space.  .  ,  .  There  were  no  brackets  nailed  on  the 
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pole  on  which  Cole  was  killed  that  day.''  The  witness  testi- 
fied that  about  ten  days  later  he  saw  the  pole,  "and  the 
brackets  and  wires  were  strung  on  it*';  that  the  messenger 
wire,  "just  guessing  at  it,  it  was  somewhere  in  the  neighbor- 
hood of  four  feet,  but  whether  over  or  under"  he  could  not 
say;  "the  telephone  wire  was  about  fourteen  or  sixteen  inches 
above  the  messenger." 

Witness  Charles  Bertholas,  foreman  of  the  Northern  Cali- 
fornia Power  Company,  formerly  worked  for  the  Sacramento 
Valley  Power  Company  and  had  its  lines  constructed  where 
Cole  was  killed.  He  testified  that  the  wires  are  higher  to- 
day than  when  he  left  Coming.  The  place  where  Cole  was 
working  when  he  was  killed  was  pointed  out  to  him  and  he 
testified  that  it  would  be  a  dangerous  place  to  send  a  man  with 
"two  months'  experience  in  telephone  work."  He  testified 
that  the  power  line  wire  carried  seven  thousand  two  hundred 
volts. 

Witness  Robert  Stewart,  "engaged  as  an  electrician  by  the 
North  California  Power  Company,"  who  "had  worked  for 
the  Pacific  Gas  in  construction  work  for  six  years,"  testified 
that  he  knew  Oscar  Cole  by  sight  during  his  lifetime  and 
knew  where  he  was  killed;  that  he  saw  him  while  he  was  on 
the  pole,  dead ;  that  the  messenger  wire  of  the  telephone  com- 
pany was  about  three  feet  from  the  power  wire  at  the  time 
Cole  was  killed.  "Q.  Well,  how  far  was  the  brackets — ^if 
those  brackets  were  on  that  pole  at  the  time  Cole  was  killed, 
at  the  same  place  they  are  now,  how  far  would  they  have 
been  then  from  the  power  wire!"  Objected  to  on  the  ground 
that  "the  evidence  shows  that  there  were  no  brackets  on  there 
at  the  time  Cole  was  killed."  Objection  overruled.  "A. 
About  eighteen  inches."  He  testified  "that  there  was  no 
place  above  the  messenger  wire  four  feet  from  the  power 
wire  and  it  didn't  make  any  difference  where  a  man  would 
nail  if  it  was  above  the  messenger,  it  would  be  within  the 
four-foot  limit."  He  testified  that  where  Cole  was  working 
was  a  dangerous  place  for  a  man  of  only  two  or  three  months' 
experience.  He  also  testified  that  "the  distance  between  the 
wires  on  the  poles  at  this  time  are  the  same  that  they  were 
then," 

Witness  Melvin  Eingsley  was  local  manager  of  defendant 
company  in  November,  1911;  "that  he  saw  Cole  at  the  tele- 
phone  pole  after  his  death;   that   he  saw  him  taken  down; 
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that  witness  had  the  two  brackets  that  are  now  on  the  tele- 
phone pole  nailed  there  a  day  or  two  after  Cole's  death  and 
the  wires  were  strung  on";  that  he  was  directed  by  Manager 
Beeves  to  nail  them  on;  that  he  received  no  instruction  as 
to  the  distance  the  wires  should  be  from  the  power  wire  and 
he  did  not  mea^iure  the  distance  and  does  not  know  whether 
they  were  four  feet  apart  or  not. 

Witness  De  la  Montanya,  for  defendant,  was  one  of  the 
crew  working  with  deceased.  He  helped  take  deceased  down 
from  the  pole  but  did  not  witness  the  accident.  He  testified 
that  he  **  heard  foreman  Holt  give  instructions  to  be  careful  as 
to  the  danger  of  the  power  lines  several  times;  I  heard  him 
give  instructions  to  that  effect  to  Cole  the  day  before  the  ac- 
cident happened;  this  was  in  reference  to  the  high  voltage 
power  lines  in  Coming.''  He  testified  that  he  did  not  meas- 
ure the  distance  between  the  high  voltage  power  line  and  the 
cable  of  the  telephone  company,  but  he  believed  there  was 
room  enough  for  Cole  to  work  safely ;  his  estimate  of  the  dis- 
tance was  three  feet;  his  theory  of  the  accident  was  that 
'^when  he  buckled  the  belt  he  threw  his  hand  around  with 
the  snap  and  then  is  when  I  think  he  came  in  contact  with 
the  wire  with  his  thumb";  he  said  there  was  a  slack  in  the 
power  wire  that  brought  it  nearer  to  the  telephone  cable 
and  that  ''right  after  he  waa  killed  the  slack  was  pulled  up." 

Witness  Duncan  was  called  for  defendant  and  testified 
**that  it  was  Cole's  thumb  that  came  in  contact  with  the  wire 
and  not  the  other  part  of  his  body;  his  hand  was  behind  him, 
along  the  side  of  him  like;  we  had  not  completed  the  work 
where  Cole  was." 

Defendant's  foreman,  Holt,  testified  that  Cole  commenced 
work  on  the  Bed  Bluff  and  Orland  line  November  15,  1911; 
that  he  instructed  Cole,  as  he  did  ''all  the  rest  of  the  boys  in 
the  gang,  to  be  very  careful  while  working,  particularly  in 
the  town  of  Coming,  about  coming  in  contact,  op  bringing 
their  person  in  contact  with  any  voltage  wires  while  being  in 
contact  with  ^[roanded  messengers";  that  he  read  the  recent 
law  on  the  subject  of  placing  wires;  when  Duncan  went  up 
his  pole  I  told  him  to  sight  and  see  how  the  power  wires 
were.  Of  course,  going  along  in  his  duties  it  would  be  neces- 
sary to  put  brackets  on,  and  Cole  went  up  his  pole  without 
my  directing  him,  but  he  knew  it  was  in  his  force  of  duty,  as 
he  had  been  doing  from  day  to  day  going  along.    I  told 
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Dud  can  to  sight  through  for  clearance  at  that  point  for  Cole 
...  to  see  whether  they  (the  power  wires)  would  interfere 
with  us  in  any  form  or  manner  through  there";  that  at  the 
time  of  Cole's  death  witness  was  four  or  five  poles  east  of 
hjm;  that  Duncan  called  him  when  the  accident  happened 
and  he  went  to  his  assistance;  that  ^'he  saw  the  condition  of 
the  power  wires  at  the  time  Cole  was  taken  down  from  the 
pole  and  saw  it  subsequent  to  that  time  on  the  same  day  and 
that  the  condition  had  changed;  that  the  wire  had  in  the 
meantime  been  cut  and  pulled  up;  that  he  didn't  measure 
the  distance  but  that  the  distance  of  clearance  was  much 
greater  after  the  slack  was  pulled  up  and  the  clearance  was 
greater  than  before."  There  was  evidence  that  according 
to  the  survey  of  the  line  which  Holt  was  given  to  work  by 
he  found  that  in  several  places  it  would  bring  the  line  in 
contact  with  the  power  line  and  he  changed  the  location  upon 
his  own  judgment;  that  at  a  point  south  of  the  place  where 
Cole  was  killed  the  company  ran  its  line  at  a  crossing  between 
two  power  lines  not  more  than  five  feet  apart. 

A  map  or  plat  showing  the  location  of  the  poles,  wires,  etc., 
immediately  at  the  scene  of  the  accident  was  introduced  but 
does  not  appear  in  the  record.  It  probably  made  clear  to  the 
jury  evidence  otherwise  more  or  less  obscure.  The  office  of 
the  ** messenger  wire,"  spoken  of  by  witnesses,  is  not  ex- 
plained. Whatever  its  use,  it  was  there  as  part  of  the  con- 
struction work,  was  connected  with  the  pole  on  which  Cole 
was  working  and  was  ** grounded,"  i.  e.,  became  a  conductor 
of  electricity  brought  in  contact  with  it.  The  brackets,  as 
we  understand  the  evidence,  were  the  wooden  fixtures  to  be 
nailed  to  and  projecting  from  the  poles  and  to  which  the 
wire  was  fastened.  It  is  not  made  clear  just  where  the  pole 
was  situated,  on  which  Cole  was  working,  with  reference  to 
the  power  line  poles.  Judging  from  the  significance  giveif 
to  the  slack  in  that  wire,  we  infer  that  this  pole  was  midway 
between  the  poles  carrying  the  power  line  wire,  and  hence 
the  slack  or  sagging  in  that  wire  brought  it  nearer  the  pole 
which  Cole  ascended.  We  have,  then,  from  the  evidence  this 
situation:  Cole  was  sent  to  work  with  directions  to  nail 
brackets  on  a  pole  at  a  point  above  the  messenger  wire,  which 
latter,  witnesses  testified,  was  eighteen  or  nineteen  inches 
from  the  power  wire;  one  of  defendant's  witnesses  said  it  was 
three  feet,  while  others,  not  giving  exact  distance,  testified 
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that  at  no  point  above  the  messenger  wire  was  it  possible 
to  place  a  bracket  which  would  leave  a  "clearance"  between 
it  and  the  power  wire  of  four  feet.  The  relative  position  of 
these  various  objects  was  well  known  to  defendant's  agents. 
Expert  witnesses,  familiar  with  this  sort  of  work  and  its 
risks,  testified  that,  to  a  person  inexperienced  or  not  capable, 
the  place  where  Cole  was  sent  was  dangerous.  Cole  had  no 
experience  in  electrical  construction  and  but  a  short  time  as 
telephone  lineman,  an  employment  in  itself  dangerous,  and 
being  without  experience,  the  risk  necessarily  proved  fatal 
to  him.  He  had  been  instructed,  as  defendant's  witnesses 
testified,  to  be  careful  not  to  come  in  contact  with  a  power 
wire,  which  may  be  conceded,  and  still  it  would  not  relieve 
defendant  from  the  charge  of  negligence  in  sending  him 
to  work  in  a  place  known  to  defendant  to  be  dangerous  with- 
out specially  warning  him  of  the  danger  and  providing  for 
his  protection.  This  would  be  true  under  the  general  law 
governing  such  cases,  and  particularly  so  under  existing 
statutes  making  it  a  misdemeanor  to  construct  a  tdephone  line, 
carrying  less  than  six  hundred  volts  of  electricity,  within  four 
feet  of  a  power  or  other  line  carrying  more  than  six  hundred 
volts — ^in  this  instance  carrying  more  than  seven  thousand 
volts. 

Cole  seems  to  have  done  the  thing  naturally  suggesting  itself 
to  one  of  his  experience  acting  under  the  orders  of  his  su- 
perior. He  climbed  the  pole,  threw  a  leg  over  the  messenger 
wire,  and  was  fastening  his  belt  to  the  pole  to  support  him- 
self while  nailing  on  the  brackets.  In  doing  so  he  came  in 
contact  with  the  power  line  wire,  thus  forming  a  circuit  with 
the  grounded  messenger  wire  on  which  he  was  resting,  and 
was  killed.  Whether  he  was  guilty  of  contributory  negligence 
is  a  question  apart  from  defendant's  negligence  and  will  be 
noticed  later.  We  think  there  was  sufScient  evidence  to  jus- 
tify the  juiy  in  finding  that  defendant  was  culpably  negligent. 
We  are  also  of  the  opinion  that  had  the  court  not  taken  from 
the  jury  by  its  instructions  the  question  of  Cole's  negligence 
as  the  proximate  cause  of  his  death,  now  claimed  as  error  by 
defendant,  the  circumstances  were  such  as  would  have  justified 
the  jury  in  finding  that  defendant  failed  to  establish  this 
defense.    The  court,  however,  instructed  the  jury  as  follows: 

''You  are  instructed  that  the  statute  law  of  this  state  makes 
it  unlawful  for  any  commission,  officer,  agent,  or  employee 
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of  the  state  of  California,  or  of  any  city  and  county,  or  city 
or  county,  or  other  political  subdivision  thereof,  or  any  person, 
firm,  or  corporation,  to  run,  place,  erect,  or  maintain  above 
ground,  within  a  distance  of  four  feet  from  any  wire  or  cable 
which  shall  conduct  or  carry  at  any  one  time  more  than  six 
hundred  volts  of  electricity,  any  wire  or  cable  conveying  or 
carrying  less  than  six  hundred  volts  of  electricity,  and  that 
the  statute  above  referred  to  in  this  instruction  was  enacted 
for  the  safety  of  employees,  and  in  this  connection  I  charge 
you  that  if  you  find  the  Tehama  County  Telephone  Company, 
at  the  time  of  the  killing  of  Oscar  Cole,  was,  in  the  erecting 
and  constructing  of  the  telephone  line  upon  which  Oscar  Cole 
was  working  at  the  time  of  his  death,  violating  such  statute 
law,  and  30U  further  find  from  the  evidence  that  such  viola- 
tion of  such  statute  contributed  to  the  death  of  said  Oscar 
Cole,  then,  and  in  that  event,  the  law  conclusively  presumes 
that  said  Oscar  Cole  was  not  guilty  of  contributory  negligence, 
and  you  must  so  find." 

Defendant  challenges  the  soundness  of  this  instruction  on 
the  ground  that  the  statute  authorizing  it  is  unconstitutional 
''as  class  legislation."  The  act  of  April  8, 1911  (Stats.  1911, 
p.  796),  went  into  effect  September  1,  1911.  Section  1  reads 
as  follows : 

''In  any  action  to  recover  damages  for  a  personal  injury 
sustained  within  this  state  by  an  employee  while  engaged  in 
the  line  of  his  duty  or  the  course  of  his  employment  as  such, 
or  for  death  resulting  from  personal  injury  so  sustained,  in 
which  recovery  is  sought  upon  the  ground  of  want  of  ordinary 
or  reasonable  care  of  the  employer,  or  of  any  officer,  agent 
or  servant  of  the  employer,  the  fact  that  such  employee  may 
have  been  guilty  of  contributory  negligence  shall  not  bar  a 
recovery  therein  where  his  contributory  negligence  was  slight 
and  that  of  the  employer  was  gross,  in  comparison,  but  the 
damages  may  be  diminished  by  the  jury  in  proportion  to 
the  amount  of  negligence  attributable  to  such  employee,  and 
it  shall  be  conclusively  prc.sumed  that  such  employee  was  not 
guilty  of  contributory  negligence  in  any  case  where  the  viola- 
tion of  any  statute  enacted  for  the  safety  of  employees  con- 
tributed to  such  employee's  injury;  and  it  shall  not  be  a 
defense : 

"  (1)  That  the  employee  either  expressly  op  impliedly  as- 
sumed the  risk  of  the  hazard  complained  of. 
t9  0*1.  App.— 22 
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**  (2)  That  the  injury  or  death  was  caused  in  whole  or  in 
part  by  the  want  of  ordinary  or  reasonable  care  of  a  fellow- 
servant." 

The  act  of  April  22,  1911  (Stats.  1911,  p.  1037),  "regu- 
lating  the  placing,  erection,  use  and  maintenance  of  electric 
poles,  wires,  cables  and  appliances,  and  providing  the  punish- 
ment for  the  violation  thereof,"  in  its  first  section  provided 
that  ''No  commission,  officer,  .  .  .  and  no  other  person, 
firm,  or  corporation  shall  .  .  .  (c)  Bun,  place,  erect  or 
maintain,  above  ground,  within  the  distance  of  four  (4)  feet 
from  any  wire  or  cable  conducting  or  carrying  less  than 
six  hundred  volts  of  electricity,  any  wire  or  cable  which  shall 
conduct  or  carry  at  any  one  time  more  than  six  hundred  volts 
of  electricity,  or  run,  place,  erect  or  maintain  within  the  dis- 
tance of  four  (4)  feet  from  any  wire  or  cable  which  shall 
conduct  or  carry  at  any  one  time  more  than  six  hundred  volts 
of  electricity  any  wire  or  cable  conducting  or  carrying  less 
than  six  hundred  volts  of  electricity."  Section  4  provides: 
*'Any  violation  of  any  provision  of  this  act  shall  be  deemed 
to  be  a  misdemeanor,  and  shall  be  punishable  upon  conviction 
by  a  fine  of  not  exceeding  five  hundred  dollars  ($500.00)  or 
by  imprisonment  in  a  county  jail  not  exceeding  six  (6) 
months  or  by  both  such  fine  and  imprisonment."  This  act 
by  its  terms  went  into  effect  ''six  months  from  the  date  of 
its  passage  in  so  far  as  it  relates  to  new  work."  Both  acts 
were,  therefore,  in  effect  when  Cole  was  killed. 

We  do  not  feel  called  upon  to  discuss  the  constitutionality 
of  these  acts.  They  clearly  apply  to  a  single  class  of  indi- 
viduals or  objects,  and  apply  uniformly  to  all  of  the  class 
and,  we  think,  fall  within  the  principles  enunciated  in  Pasa- 
dena v.  Siimson,  91  Cal.  238,  [27  Pac.  604],  and  numerous 
subsequent  cases  on  the  subject.  See  the  discussion  in  the 
recent  case  of  City  of  Sacramento  v.  SvHinston,  ante,  p.  212, 
[155  Pac.  101]. 

The  instruction  complained  of  was  not  error.  If  a  ease  may 
be  supposed  where  the  conduct  of  the  injured  party  was  so 
grossly  negligent  as  to  place  him  beyond  the  pale  of  the  pro- 
tection given  by  the  statute,  this  was  no  such  case.  There  is 
no  merit  in  the  contention  that  the  statute  is  intended  solely 
"for  the  protection  of  the  general  public,  for  the  patrons  of 
telephone  companies,  etc."  In  our  opinion,  it  was  intended 
to  apply  to  just  such  a  case  as  we  have  here,  and,  under  the 
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uncontradicted  facts,  the  court  was  justified  in  instructing 
the  jury  that  *'if  you  find  that  the  defendant  was,  in  the 
erecting  and  constructing  of  the  telephone  line  upon  which 
Oscar  Cole  was  working  at  the  time  of  his  death,  violating 
such  statute  law  (referred  to  in  the  instruction),  and  you 
further  find  from  the  evidence  that  such  violation  of  such 
statute  contributed  to  the  death  of  said  Oscar  Cole  then, 
and  in  that  event,  the  law  conclusively  presumes  that  said 
Oscar  Cole  was  not  guilty  of  contributory  negligence,  and 
you  must  so  find." 

Error  is  claimed  in  the  court's  refusing  evidence  and  in- 
structions which  were  offered  to  shift  the  responsibility  for 
the  accident  upon  the  power  company  in  causing  its  line  to 
sag,  thus  bringing  it  within  the  forbidden  limit  of  clearance. 
The  court  was  clearly  right  in  its  ruling.  The  power  line 
was  erected  before  defendant's  line  was  started,  and  defend- 
ant knew,  or  should  have  known,  that  at  the  point  involved 
the  power  line  was  dangerously  near  where  defendant  was 
locating  its  line.  The  duty  of  defendant,  obviously,  was  to 
adapt  its  line  to  the  situation  in  which  it  found  the  power 
line,  or  first  causing  the  power  company  to  take  up  its  slack 
if  that  would  have  removed  the  danger.  In  no  sense  was 
the  power  company  liable  nor  could  it  be  made  the  scape- 
goat of  defendant.  It  was  not  error,  therefore,  for  the  court 
to  instruct  the  jury,  "That  the  Sacramento  Valley  Power 
Company  has  nothing  to  do  with  this  case,  and  their  neglect, 
if  any,  is  no  defense  in  this  action;  the  defendant  here  is 
bound  by  the  conditions  existing  as  found  at  the  time  of  the 
accident." 

We  have  given  careful  attention  to  alleged  errors  in  ruling 
upon  evidence  offered  and  find  none  calling  for  special  con- 
sideration. Some  objections  were  made  to  instructions  given, 
not  already  noticed,  and  to  instructions  offered  by  defendant 
and  refused  by  the  court.  The  instructions  given  were  full 
and  correctly  presented  every  essential  element  and  issue  in 
the  case.    We  find  no  error  in  any  given  or  refused. 

Finally,  it  is  urged  that  the  order  must  be  reversed  for  the 
re&son  that  the  action  should  have  been  brought  by  plaintiff's 
husband.  The  argument  is  that  ''the  character  of  the  prop- 
erty, which  consisted  of  a  chose  in  action,  as  community 
property  or  separate  property,  is  governed  solely  by  the  stat- 
ute"; tiiat  it  appeared  by  the  answer  and  by  the  evidence 
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that  plaintiff  is  a  married  woman  whose  husband  was  living 
with  her  when  her  son  was  killed;  that  the  earnings  of  the 
son  went  to  support  the  family — ^the  community ;  that  the  loss 
of  this  support  constituted  damages  and  the  damages  accruing 
became  community  property,  not  having  been  acquired  by 
gift,  devise,  or  descent." 

The  question  cannot  be  considered  on  this  appeal.  The  de- 
murrer claimed  a  misjoinder  of  parties  plaintiff  because 
plaintiff's  former  husband  and  the  father  of  the  deceased 
was  not  made  a  party.  The  answer  alleged  that  plaintiff  is 
a  married  woman  and  was  such  at  the  time  of  the  accident, 
''and  that  her  husband  was  at  all  times  mentioned  in  said 
complaint  fully  able  and  willing  to  support  the  said  plaintiff 
and  did  so  support  said  plaintiff."  No  suggestion  is  made 
that  he  should  have  brought  the  action.  The  cause  was  tried 
on  the  pleadings  as  they  stood  without  objection  to  the  evi- 
dence in  support  thereof.  The  appeal  from  the  judgment  was 
not  taken  in  time  to  avail  the  appellant. 

The  grounds  stated  in  the  motion  for  a  new  trial  were: 
1.  Insufficiency  of  the  evidence  to  justify  the  verdict;  2.  That 
the  verdict  is  against  law ;  8.  Errors  in  law  occurring  at  the 
trial;  4.  Excessive  damages  appearing  to  have  been  given 
under  the  influence  of  passion  and  prejudice. 

The  sufficiency  of  the  pleadings  to  support  the  judgment, 
or  the  sufficiency  of  the  findings  of  fact  to  sustain  the  conclu- 
sions of  law,  cannot  be  considered  on  an  appeal  from  an  order 
denying  a  new  trial.  (Swift  v.  Occidental  etc.  Co.,  141  Cal. 
161,  [74  Pac.  700] ;  Sharp  v.  Borne,  142  Cal.  462,  [76  Pac. 
62] ;  Boover  v.  Wolfe,  167  Cal.  337,  [139  Pac.  794].) 

The  appellate  court  is  limited  in  its  review  of  the  action  of 
the  lower  court,  on  appeal  from  the  order  denying  a  new 
trial,  to  the  grounds  upon  which  the  new  trial  was  asked. 
{Wheeler  v.  Bolton,  92  Cal.  159,  [28  Pac.  558].) 

The  only  ground  made  the  basis  of  the  motion  for  a  new 
trial  having  any  application  to  the  point  now  raised  is  ''that 
the  verdict  is  against  law.''  In  discussing  the  office  of  new 
trial  when  sought  on  the  ground  that  the  decision  is  against 
law,  it  was  pointed  out,  in  Swift  v.  Occidental  etc.  Co.,  141 
Cal.  161,  [74  Pac.  700],  that  where  a  new  trial  could  afford 
no  relief,  and  other  and  effective  means  of  relief  are  expressly 
provided  in  the  Code  of  Civil  Procedure  (sees.  663  and 
663V^),  the  motion  for  a  new  trial  is  necessarily  overruled. 
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An  example  is  thus  given:  ''Where  the  findings  are  fall  and 
complete  as  to  all  the  issues  and  fully  sustained  by  the  evi- 
dence, but  the  conclusions  of  law  are  erroneous  or  misapplied 
in  framing  the  judgment.  In  such  a  case/'  said  the  court, 
''it  is  plain  that  a  new  trial — a  re-examination  in  the  same 
court  of  the  issues  of  fact,  or  some  of  them  (Code  Civ.  Proc., 
sec.  656) — ^would  accomplish  nothing,  whereas  a  motion  in 
pursuance  of  section  663  to  vacate  or  correct  the  judgment 
would  secure  appropriate  relief  in  the  trial  court,  or  if  relief 
was  denied  there,  it  could  be  secured  by  an  appeal  from  the 
judgment."  (Id.)  And  it  was  held  that  a  motion  for  a 
new  trial  is  not  a  means  of  correcting  the  error  in  the  deci- 
sion where  the  only  fault  in  the  findings  is  that  they  do  not 
support  the  legal  conclusions  drawn  from  them,  and  still  less 
is  it  a  means  of  remed3dng  a  fault  in  the  pleadings  or  an  error 
in  granting  relief  not  warranted  by  the  pleadings.     (Id.) 

''A  new  trial  is  a  re-examination  of  an  issue  of  fact  in 
the  same  court  after  a  trial  and  decision."  (Code  Civ.  Proe., 
sec.  656.)  ''The  question  whether  the  judgment  is  authorized 
by  the  pleadings  or  findings  cannot  be  agitated  on  the  motion 
for  a  new  trial,  for  it  is  not  involved  in  a  re-examination  of 
the  issues  of  fact.  .  .  .  The  question  whether  the  issues  of  fact 
were  correctly  found  does  not  depend  in  any  manner  on  the 
question  whether  a  pleading  states  sui&cient  facts  to  entitle 
a  party  to  the  relief  granted  by  the  judgment  or  whether  the 
issues  as  found  sustain  the  judgment."  {Martin  v.  Mat  fields 
49  Cal.  45;  In  re  DoyU,  73  Cal.  564,  571,  [15  Pae.  125].) 
It  was  hence  held,  in  BrUon  v.  Brison,  90  Cal.  323,  [27  Pae. 
186],  that,  upon  an  appeal  from  an  order  denying  a  new 
trial,  the  court  "can  only  review  the  action  of  the  court  be- 
low, we  cannot  consider  whether  the  findings  are  sufficient  to 
sustain  the  judgment,  and  that  our  examination  of  the  evi- 
dence is  limited  to  a  consideration  of  its  sufficiency  to  sustain 
the  findings  of  fact." 

It  is  not  now  claimed  that  the  damages  awarded  were  ex* 
cessive. 

The  judgment  and  order  are  affirmed* 

Hart»  J.,  and  Bumett»  J.,  ooncurred. 
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[Cfv.  No.  1741.    Firit  AppellaU  District.— January  10,  1916.] 

BERTHA  C.  WHYTE,  Respondent,  v.  IDORA  PARK  CO. 
(a  Corporation),  Appellant. 

Nbglioence — Personal  Injuries — Patron  of  Ooncbssion  m  Akusb^ 
MENT  Park — Liabiuty  of  Park  Owner. — A  eorporation  which  con- 
ducts an  amusement  park  and  makes  a  charge  for  admission  thereto 
is  liable  for  personal  injuries  received  bj  a  patron  of  the  park  in 
a  concession  installed  (herein  by  private  parties  at  their  own  expense 
and  operated  by  them  under  contract  with  the  eorporation  whereby 
the  latter  received  a  percentage  of  the  gross  admission  fees  thereto, 
notwithstanding  the  operators  and  attendants  necessary  to  run  the 
concession  were  hired  and  paid  by  the  concessioners,  and  that  the  cor- 
poration had  no  control  or  direction  over  them,  excepting  the  right 
reserved  to  object  to  any  employee  who  was  not  conducting  the  busi- 
ness in  a  proper  way. 

Id. — Action  for  Damages— Depeotivb  Exit  Devicb— Sufficiency  of 
Evidence. — In  this  action  against  an  amusement  park  corporation 
to  recover  damages  for  personal  injuries  received  in  a  concession, 
it  is  held  that  even  if  it  were  the  rule  that  such  a  eorporation  is 
liable  to  a  patron  only  where  the  injury  is  the  result  of  defective 
construction,  or  where  the  device  is  of  a  character  which  in  operation 
is  likely  to  cause  injury,  the  judgment  in  the  action  could  not  be 
reversed  because  there  is  evidence  in  the  record  which  supports  the 
finding  of  the  court  that  the  slideway  which  it  was  necessary  to  go 
upon  in  making  the  exit  from  the  concession  in  question  and  from 
which  the  injury  occurred  was  built  at  such  a  steep  angle  and  with 
the  bottom  thereof  so  close  to  a  wall  of  the  building  which  inclosed 
the  contrivance,  that  one  using  the  slideway  was  very  likely  to  be 
injured. 

Id. — Assumption  of  Bisk— Qttestion  ioe  Jury. — It  is  also  held  that 
under  the  pleadings  and  evidence  it  was  for  the  jury  to  determine 
as  to  whether  there  was  an  assumption  of  risk  on  the  part  of  the 
pliuntifF,  and  that  the  finding  thereon  must  be  upheld. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  denying 
a  new  trial.    Frank  J.  Murasky,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Denson,  Cooley  &  Denson,  and  Qeorge  Martinson,  for  Ap* 
pellant 

Samuel  M.  Shortridge,  and  Carroll  Cook,  for  Respondent. 

Digitized  byLjOOQlC 


Jan.  1916.]  Whytb  v.  Idora  Park  Co.  343 

KERRIGAN,  J. — This  is  an  action  for  damages  for  per- 
sonal injuries  in  which  judgment  went  for  the  plaintiff,  and 
from  which  judgment  and  an  order  denying  defendant's  mo- 
tion for  a  new  trial  this  appeal  is  prosecuted. 

The  facts  out  of  which  the  action  arose  are  briefly  the  fol- 
lowing: On  the  fifteenth  day  of  May,  1910,  the  plaintiff  and 
six  friends  Went  for  a  day's  outing  to  Idora  Park,  a  place  of 
amusement  conducted  by  the  defendant  in  Oakland  and  to 
which  a  charge  for  admission  was  made.  Within  the  inclosed 
park  there  were  various  devices  and  attractions  for  the  amuse- 
ment of  visitors.  Among  these  was  a  structure  known  as  the 
"Joy  Laundry."  This  had  been  installed  by  Charles  Hoffman 
and  A.  E.  Drake  at  tbeir  expense  and  with  the  consent  of  the 
defendant,  and  waa  operated  under  a  verbal  contract  between 
said  Hoffman  and  Drake  and  the  defendant,  whereby  the 
concessioners  agreed  to  pay  to  the  defendant  forty  per  cent 
of  the  gross  receipts  for  the  year  1910.  So  far  as  necessary 
to  be  noted  here  the  operators  and  attendants  necessary  to 
run  the  device  were  hired  and  paid  by  Hoffman  and  Drake, 
and.  with  the  exception  that  the  defendant  reserved  the  right 
to  object  to  any  employee  of  the  concessioners  "who  was 
not  conducting  the  business  in  a  proper  way,"  such  em- 
ployees were  under  the  control  and  direction  of  the  conces- 
sioners. On  the  mentioned  day  the  plaintiff,  having  paid  the 
general  entrance  fee  to  the  park,  and  a  further  charge  for 
admittance  to  the  "Joy  Laundry,"  with  her  companions 
passed  into  and  through  the  same  to  the  exit,  where  they 
were  required  to  go  upon  and  slide  down  a  slideway  or  chute. 
Upon  plaintiff  objecting  to  this  means  of  leaving  the  build- 
ing sbe  was  assured  by  an  attendant  in  charge  that  this  was 
the  only  way  out,  that  there  was  no  danger,  and  that  he  was 
stationed  there  to  catch  her.  Upon  this  assurance  she  got 
upon  the  chute  and  slid  down  rapidly.  The  attendant  making 
no  effort  to  catch  her,  she  waa  precipitated  against  a  closed 
door  facing  the  bottom  of  the  slide,  and  received  the  injuries 
set  forth  in  the  complaint.  The  record  also  contains  evidence 
which  tends  to  show  that,  from  the  standpoint  of  safety  the 
slideway  waa  maintained  at  too  steep  an  angle  of  descent, 
and  that  the  doorway  in  question  was  situated  too  close  to 
the  bottom  of  the  chute. 

In  support  of  its  appeal  it  is  the  claim  of  the  defendant 
that  the  concessioners  Hoffman  and  Drake  were  independent 
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contractors,  that  the  accident  waa  caused  through  the  negli- 
gence of  their  employee — the  attendant  who  failed  to  arrest 
the  speed  of  the  plaintiff  as  she  neared  the  bottom  of  the 
slide — and  that  consequently  the  defendant  is  not  responsible 
for  the  injuries  sustained  by  her. 

There  are  some  cases  which  support  this  theory  advanced 
by  the  appellant,  but  we  think  the  weight  of  authority  sus- 
tains the  proposition  that  one  conducting  a  place  of  amuse- 
ment will  not  be  relieved  from  liability  for  injury  to  a  patron 
merely  because  it  was  caused  by  the  negligence  of  a  conces- 
sioner or  his  employee.  In  the  case  of  Stickel  ▼.  Riverside 
SharpsTiooters  Park  Co.,  250  111.  452,  [34  L.  B.  A.  (N.  S.) 
659,  95  N.  E.  446],  where  the  facts  are  strikingly  similar  to 
those  in  this  case,  the  appellant  contended,  as  here,  that  its 
only  duty  with  reference  to  the  building  in  which  the  injury 
occurred  waa  to  use  ordinary  care  to  keep  the  structures  and 
devices  operated  by  the  concessioners  in  a  reasonably  safe 
condition  for  the  purposes  for  which  they  were  constructed, 
and  that  it  could  not  be  held  liable  for  the  negligence  of  its 
concessioners  or  their  employees  in  operating  the  structures 
and  devices.  The  court,  after  making  a  reference  to  cases 
where  the  owner  of  premises  turned  them  over  to  an  inde- 
pendent contractor,  who  had  the  sole  right  to  hire  and  dis- 
charge servants,  and  in  which  cases  the  doctrine  of  respondeat 
superior  does  not  apply  to  the  owner,  says:  **But  in  amuse- 
ment places  where  space  is  granted  for  conducting  attrac- 
tions for  the  amusement  of  the  public,  and  for  which  an  ad- 
mission fee  is  charged  by  the  concessioner  and  divided  with 
the  owner,  there  is  unanimity  of  authority  that  the  owner  as- 
sumes an  obligation  that  the  devices  and  attractions  operated 
by  the  concessioners  are  reasonably  safe  for  the  purposes  for 
which  the  public  is  invited  to  use  them.  While  there  are 
some  decisions  to  the  contrary,  the  greater  weight  of  authority 
is  that  the  owner  will  not  be  relieved  from  responsibility 
because  the  exhibition  is  provided  and  conducted  by  the  con- 
cessioner, provided  it  is  of  a  character  that  would  probably 
cause  injury  unless  due  precautions  are  taken  to  guard 
against  it;  and  his  duty  applies  not  to  construction  alone,  but 
to  management  and  operation  where  the  device  is  of  a  char- 
acter likely  to  produce  injury  unless  due  care  is  observed  in 
its  operation." 
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In  the  caae  of  Wodnik  v.  Luna  Park  Amusement  Co.,  69 
Wash.  638,  [42  L.  R.  A.  (N.  S.)  1070,  125  Pac.  941],  the 
head  of  a  mallet  used  in  operating  a  striking  machine  in  an 
amusement  park  flew  off  while  being  used  by  a  patron,  re- 
sulting in  his  injury ;  and  it  was  held  that  where  an  individual 
or  corporation  operated  an  amusement  park  open  to  the  public 
on  the  payment  of  an  admission  fee,  the  fact  that  such 
person  or  corporation  let  space  on  the  grounds  to  another 
to  operate  a  striking  machine,  in  consideration  of  receiving 
part  of  the  gross  receipts  of  the  concessioner,  the  lessor  was 
not  relieved  of  liability  for  injury  caused  by  a  defect  in  the 
mallet  used  in  operating  the  machine. 

In  the  case  of  Thornton  ▼.  Maine  State  Agricultural  So- 
ciety, 97  Me.  108,  [94  Am.  St.  Rep.  488,  53  Atl.  979],  it  is 
held  that  an  association  conducting  a  fair  is  liable  for  injury 
through  a  defect  in  apparatus  employed  by  a  concessioner 
for  the  amusement  of  patrons  when  it  receives  a  portion  of 
the  sums  paid  for  the  use  of  the  apparatus,  has  general 
charge  of  the  grounds,  and  takes  an  active  part  in  advertis- 
ing the  amusements.  In  the  course  of  the  opinion  the  court 
said:  ''Some  of  these  cases  cited  are  those  where  the  injuries 
resulted  from  the  negligence  of  the  independent  contractors 
and  not  lessees.  But  we  can  perceive  no  tenable  distinction 
in  a  case  like  this.  In  either  case  the  offending  thing  is 
where  it  is  by  the  license  and  permission  of  the  owners  of  the 
premises,  and  upon  ground  which  the  owners,  by  virtue  of 
their  invitation  to  the  public,  hold  out  as  safe.  This  is  the 
ground  of  their  liability.  By  inviting  patrons  to  their  fair, 
they  make  themselves  bound  to  use  reasonable  care  to  see 
that  the  fair  in  all  its  parts  is  safe,  and  is  conducted  safely, 
whether  the  various  parts  of  the  fair  are  conducted  and  man- 
aged by  the  owners  themselves,  or,  with  their  permission,  by 
licensees,  independent  contractors,  or  lessees.  Such  is  the  con- 
clusion which  rests  upon  good  sense,  and  which  seems  to  be 
clearly  established  by  all  the  authorities  upon  the  subject." 

In  Texas  State  Fair  v.  BHttain,  118  Fed.  713,  [56  C.  C.  A. 
499],  and  in  Texas  State  Fair  v.  Marti,  30  Tex.  Civ.  App. 
132,  [69  S.  W.  432],  a  street  fair  association  which  by  con- 
tract gave  the  exclusive  use  of  a  portion  of  its  grounds  to  an 
exhibitor,  and  advertised  such  exhibit  as  one  of  the  attrac- 
tions of  the  fair,  was  held  liable  for  injuries  to  a  spectator 
caused  by  the  falling  of  scats  negligently  constructed  by  the 
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exhibitor.  (See,  also,  Oraffam  v.  Saco  Grange  etc.  Hus- 
bandry, 112  Me.  508,  [L.  R.  A.  1915C,  632,  92  Atl.  649] ; 
Sebeck  v.  Plattdeutscke  etc.  Verein,  64  N.  J.  L.  624,  [81 
Am.  St.  Rep.  512,  50  L.  R.  A.  199,  46  Atl.  631].) 

Defendant  further  contends  that  under  the  authorities  on 
which  plaintiff  relies,  and  to  some  of  which  reference  has  just 
been  made,  that  an  amusement  company  in  cases  like  the  pres- 
ent is  liable  to  a  patron  not  for  the  negligence  of  a  concessioner 
or  his  employees,  but  only  where  the  injury  is  the  result  of 
defective  construction,  or  where  the  device  is  of  a  character 
which  in  operation  is  likely  to  cause  injury.  But  even  if  this 
were  so,  the  judgment  here  could  not  be  reversed,  because 
there  is  evidence  in  the  record  which  supports  a  finding  of 
the  court  that  the  slideway  was  built  at  such  a  steep  angle, 
and  with  the  bottom  thereof  so  close  to  a  wall  of  the  building 
which  inclosed  the  contrivance,  that  one  using  the  slideway 
was  very  likely  to  be  injured.  Or,  if  it  can  be  said  from 
the  evidence  and  findings  that  the  accident  was  due  partly  to 
defective  construction,  and  partly  to  negligent  operation,  we 
still  cannot  interfere  with  the  conclusion  of  the  judgment. 

On  the  point  as  to  whether  there  was  an  assumption  of 
risk  on  the  part  of  the  plaintiff,  we  think  under  the  plead- 
ings and  evidence  in  the  case  this  was  a  question  of  fact 
for  the  trial  court,  and  the  finding  of  the  court  upon  that 
issue  must  be  upheld.  (Zibbell  v.  Southern  Pac.  Co.,  160  Cal. 
237,  [116  Pac.  513];  Johnson  v.  Southern  Pac.  Co.,  154 
Cal.  285,  [97  Pac.  520] ;  Seller  v.  Market  St.  Ry.  Co.,  139 
Cal.  268,  [72  Pac.  1006] ;  Waniorek  v.  United  Railroads,  17 
Cal.  App.  121,  [118  Pac.  947] ;  Canon  v.  Chicago  etc.  Ry. 
Co.,  101  Iowa,  613,  [70  N.  W.  755] ;  Haley  ▼.  Case,  142 
Mass.  316,  [7  N.  B.  877] ;  Keegan  v.  Kavanaugh,  62  Mo. 
231].) 

It  is  also  clear  that  the  allegations  of  the  complaint  sup- 
port the  findings  of  the  court. 

Counsel  for  the  appellant  in  his  oral  argument  raised  the 
point  that  there  is  an  error  in  the  amount  of  the  judgment 
arising  from  a  mistake  in  computation.  We  think  that  this 
point  is  without  merit,  for  it  does  not  appear,  as  suggested 
by  counsel,  that  the  sum  of  three  thousand  seven  hundred  dol- 
lars  included  in  the  judgment  was  arrived  at  as  the  result  of 
a  calculation  of  plaintiff's  loss  of  time.  The  finding  of  the 
court  is  ''that  by  reason  of  the  injuries  to  the  plaintiff  she  has 
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been  damaged  in  the  sum  of  three  thousand  seven  hundred  dol- 
lars; that  the  plaintiff  has  also  sustained  loss  and  been  dam- 
aged in  the  sum  of  eight  hundred  dollars,  as  alleged  in  para- 
graph VIII  of  the  complaint.  ..."  It  is  paragraph  VIII 
that  charges  damage  to  plaintiff  through  loss  of  time  from 
her  customary  labor,  and  the  amount  thereof  is  found  in 
accordance  with  her  claim. 
The  judgment  and  order  are  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  9,  1916. 


[Civ.  No.  1424.    Third  Appellate  I>i8trict.— January  10,  1916.] 

GBENFELL  LUMBER  COMPANY   (a  Corporation),  Re- 
spondent, V.  JAMES  P.  PECK,  Appellant. 

MECfHANic's  Lien — ^Action  fob  PoRECfLosuRB — Purchase  by  Aoent  of 
Defendant — Sufficiency  of  Evidence. — In  this  action  for  the  fore- 
elosure  of  a  lien  for  materials  furnished  by  the  plaintiff  for  use 
in  the  construction  of  a  barn  on  real  property  owned  by  the  de- 
fendant, the  court  was  warranted  in  finding  that  the  son  of  the 
defendant,  in  the  transaction  with  the  plaintiff,  was  acting  for  and 
as  the  agent,  either  actual  or  ostensible,  of  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Colusa  County.    H.  M.  Albery,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  C.  McPike,  Ernest  Weyand,  and  Frank  E.  Wehe, 
for  Appellant* 

Thomas  Butledge,  and  Alva  A.  King,  for  Respondent 

HART,  J. — ^The  court  below  rendered  and  caused  to  be 
entered  judgment  foreclosing  a  materialman's  lien  on  the 
real  property  described  in  the  complaint  for  the  sum  of 
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$445.05  for  materials  furnished  by  the  plaintiff  for  nae  in 
the  construction  of  a  bam  on  said  real  property,  which 
property  was  owned  by  the  defendant. 

This  appeal  is  by  the  defendant  from  said  judgment  and 
is  supported  by  a  bill  of  exceptions. 

The  general  point  urged  against  the  judgment  is  that  the 
findings  upon  which  it  is  predicated  are  not  supported  by 
the  evidence. 

The  theory  upon  which  the  plaintiff  originally  drafted  its 
complaint  was  that  it  was  entitled  to  the  benefit  of  the  lien 
provided  for  by  section  1183  of  the  Code  of  Civil  Procedure, 
which,  among  other  things,  provides  that  mechanics,  mate- 
rialmen, etc.,  and  all  persons  and  laborers  of  every  class 
performing  labor  upon  or  furnishing  materials  to  be  used 
in  the  construction,  alteration,  addition  to  or  repair,  either 
in  whole  or  in  part,  of  any  building,  wharf,  bridge,  etc., 
shall  have  a  lien  upon  the  property  upon  which  they  have 
bestowed  labor  or  furnished  materials,  for  the  value  of  such 
labor  done  or  materials  furnished,  whether  at  the  instance 
of  the  owner,  or  of  any  other  person  acting  by  his  author- 
ity or  under  him,  as  a  contractor  or  otherwise.  Upon  the 
day  set  for  the  trial  of  the  cause,  and  upon  the  opening 
thereof,  counsel  for  the  plaintiff  asked  and  was  granted  leave 
by  the  court  to  amend  the  complaint  by  adding  thereto  the 
following:  ''That  said  defendant,  James  F.  Peck,  had  and 
obtained  knowledge  of  the  construction  of  said  bam  on  said 
premises  at  the  time  the  construction  of  the  same  was  com- 
menced.'' This  amendment  is  based  upon  section  1192  of 
the  Code  of  Civil  Procedure,  which  provides  that  where  there 
is  constructed  any  of  the  buildings  mentioned  in  section  1183, 
supra,  upon  any  lands  with  the  knowledge  of  the  owner  of 
such  lands,  or  of  the  person  having  or  claiming  any  interest 
therein,  such  building  shall  be  held  to  have  been  constructed 
and  the  labor  performed  thereon  and  the  materials  used 
therein  furnished  at  the  instance  of  such  owner  or  person 
having  or  claiming  any  interest  therein,  ''and  the  interest 
owned  or  claimed  shall  be  subject  to  any  lien  filed  in  ac- 
cordance with  the  provisions  of  this  chapter,  unless  such 
owner  or  person  having  or  claiming  any  interest  therein 
shall,  within  ten  days  after  he  shall  obtain  knowledge  of 
the  construction,  alteration,  repair,  or  work  or  labor,  give 
notice  that  he  will  not  be  responsible  for  the  same,  by  post- 
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ing  a  notice  in  writing  to  that  effeet,  in  some  conspicuous 
place  upon  the  said  land  ...  or  upon  the  building  or  other 
improvements  situated  thereon.  ..." 

The  point  is  made  that  by  the  amendment  thus  allowed 
a  new  cause  of  action  was  stated  and  that  said  new  cause 
is  barred  by  the  terms  of  section  1190  of  the  Code  of  Civil 
Procedure.  But,  whether  this  be  true  or  not — whether,  in 
other  words,  a  resort  to  or  the  pleading  of  another  and  dif- 
ferent lien  from  that  originally  relied  upon  would  amount, 
strictly  speaking,  to  the  introduction  of  a  new  cause  of 
action,  where  the  ultimate  object  of  the  action  in  either  case 
is  precisely  the  same  or  for  precisely  the  same  relief  as  to 
the  same  transaction,  it  is  certainly  true  that  the  provisions 
of  said  section  1190  affect  the  remedial  rights  of  lien  claim- 
ants. The  point  is  an  important  one,  but  we  do  not  feel 
compelled  to  consider  and  decide  it  here.  There  is  no  claim, 
nor  can  there  be,  that  the  cause  of  action  stated  in  the  com- 
plaint as  it  was  originally  drafted  and  filed  was  changed  by 
the  amendment  The  complaint,  therefore,  states  a  cause  of 
action  for  the  lien  authorized  by  section  1183  of  the  Code  of 
Civil  Procedure,  and  we  have  been  persuaded,  after  a  care- 
ful examination  of  the  record,  that  the  judgment  is  sup- 
ported by  the  findings  as  to  the  lien  authorized  by  said 
section.  And,  in  the  outset,  we  may  further  say  that  we 
are  of  the  opinion  that  the  findings  so  referred  to  derive 
sufficient  support  from  the  proofs. 

The  court,  among  other  facts,  found  that  ''between  the 
thirty-first  day  of  October,  1911,  and  the  twelfth  day  of 
January,  1912,  inclusive,  the  plaintiff  furnished  to  the  de- 
fendant, on  the  order  of  C.  M.  Peck,  and  at  his  special  in- 
stance and  request,  and  said  C.  M.  Peck  bought  all  that 
certain  lumber,  all  for  the  use  and  benefit  of  said  defendant, 
of  the  total  value  of  $445.05,  as  hereinafter  set  out.  That 
the  said  C.  M.  Peck  was  then  and  there  and  for  a  long 
time  prior  thereto,  the  duly  authorized  and  acting  agent  of 
said  defendant,  and  said  lumber  was  so  bought  and  ordered 
by  said  C.  M.  Peck,  acting  for  and  as  the  agent  for  and  in 
behalf  of  said  defendant,  James  F.  Peck,  .  .  .  and  that  said 
lumber  was  so  furnished  by  said  plaintiff  to  defendant  to 
be  used,  and  the  same  was  actually  used  by  him  in  the  erec- 
tion of  a  structure,  to  wit,  a  bam  upon  a  certain  tract  of 
land,  then  and  now  owned  by  him,"  describing  said  land. 
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These  facts  were  admitted  at  the  trial:  That  C.  M.  Peck, 
a  son  of  the  defendant,  in  the  year  1909,  purchased  the  land 
described  in  the  complaint  and  upon  which  the  barn  in  ques- 
tion was  erected;  that,  although  the  money  paid  by  C.  M. 
Peck  for  the  land  was  furnished  by  the  defendant,  who 
resided  in  the  city  of  San  Francisco,  the  former  took  the 
title  deed  in  his  own  name;  that  the  defendant  was  the  real 
owner  of  the  land  and  C.  M.  Peck  held  title  thereto  as  trus- 
tee for  the  benefit  of  the  defendant;  that  C.  M.  Peck,  after 
purchasing  the  land,  managed  and  personally  controlled  it 
and  all  the  business  connected  therewith;  that  C.  M.  Peck 
left  Colusa  in  the  month  of  November,  1910,  and  in  the 
month  of  August,  1911,  went  to  Lexington,  Virginia,  to 
attend  a  law  school ;  that  one  M.  Y.  Santos  became  a  tenan^ 
of  the  land  by  virtue  of  the  terms  of  a  certain  lease,  and 
that  thereafter  and  on  the  tenth  day  of  February,  1910, 
C.  M.  Peck  conveyed  the  premises  to  the  defendant  by  deed 
duly  recorded  in  the  ofiice  of  the  county  recorder  of  Colusa 
County  on  the  date  of  its  execution.  It  was  further  ad- 
mitted that  C.  M.  Peck  had,  previously  to  the  transaction 
from  which  this  controversy  arises,  purchased  lumber  from 
the  plaintiff  and  paid  for  the  same  by  means  of  a  draft 
drawn  by  him  upon  the  defendant.  It  was  also  admitted 
that  all  the  lumber  or  materials  furnished  for  the  ranch  or 
land  described  in  the  complaint  while  the  same  was  standing 
in  the  name  of  C.  M.  Peck,  and  subsequently,  was  paid  for 
by  the  defendant;  that  the  lumber  or  material  referred  to 
in  the  complaint  and  described  in  the  lien  filed  by  the  plain- 
tiff was  actually  used  in  the  erection  of  the  bam  on  the  land 
described  in  the  complaint. 

As  to  the  controverted  facts,  Le  Roy  Grenfell,  secretary 
of  the  plaintiff  corporation,  testified:  '* Between  the  year 
1909  and  the  selling  of  the  lumber  referred  to  in  the  com- 
plaint, C.  M.  Peck  had  come  to  the  yard  and  brought  parties 
with  him,  and  gave  me  verbal  orders,  and  also  to  men  in  the 
yard.  I  had  an  oral  order  at  all  times.  One  bill  was  sent 
to  C.  M.  Peck  in  the  east,  and  he  sent  me  a  draft  on  defend- 
ant. ...  I  know  Santos.  He  has  been  residing  on  this  land. 
Mr.  C.  M.  Peck  brought  Santos  into  the  oflSce  and  instructed 
me  to  deliver  lumber  to  Santos  for  the  ranch  at  any  time  he 
should  call  for  it.  The  first  bill  was  paid  for — the  last  has 
not  yet  been  paid  for.    The  first  bill  was  paid  by  a  draft 
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on  the  defendant.  In  connection  with  this  last  bill,  I  deliv- 
ered the  lumber  referred  to  in  the  complaint  to  Mr.  Santos. 
The  lumber  was  delivered  on  the  orders,  as  in  all  previous 
cases,  orders  received  from  C.  M.  Peck.  All  lumber  ordered 
by  Mr.  Santos  was  delivered  to  Mr.  Santos  on  C.  M.  Peck's 
orders.  Mr.  C.  M.  Peck  visited  the  office  and  left  these  or- 
ders there — ^to  deliver  to  Mr.  Santos  at  any  time  that  he 
called  for  lumber,  and  charge  it  to  the  ranch  account.  That 
was  the  final  orders.  .  .  .  During  this  time  Mr.  Santos  was 
in  possession  of  the  premises  as  tenant.  Santos  was  present 
with  C.  M.  Peck  when  directions  were  given  to  deliver  the 
lumber  to  Santos.  .  .  .  Mr.  Peck  did  not  say  anything  as  to 
how  this  lumber  would  be  paid  for,  or  who  would  pay  for  it. 
I  presumed  it  would  be  treated  as  previous  bills.  ...  All 
bills  were  charged  to  *C.  M.  Peck,  ranch  account'  C.  M. 
Peck  had  some  other  accounts  there,  but  this  particular  lum- 
ber was  to  be  charged  to  the  ranch  account.  At  that  time 
I  had  learned  and  knew  of  the  transfer  of  the  ranch  from 
C.  M.  Peck  to  the  defendant.  Had  no  conversation  with 
C.  M.  Peck  in  regard  to  that  matter.  There  was  a  bill  paid 
by  James  P.  Peck  after  the  ranch  was  transferred.  Mr.  C. 
M.  Peck  was  personally  in  charge  of  the  ranch  at  that  time 
(the  time  the  orders  above  mentioned  were  ^ven).  I  had 
very  little  to  do  with  James  P.  Peck.  I  met  him  once.  .  .  . 
At  the  time  these  orders  were  given,  C.  M.  Peck  was  residing 
in  Colusa,  but  this  lumber  was  not  furnished  until  after 
C.  M.  Peck  had  left  here  for  the  east,  but  it  was  furnished 
upon  the  order  that  he  had  given  before  he  left  for  the  east. 
Q.  Now,  was  there  any  change  in  the  control  or  management 
of  the  ranch  that  you  know  of,  actually,  subsequent  to  the 
time  C.  M.  Peck  made  his  deed  to  James  P.  Peckt  A.  There 
was  not.  When  Santos  came  for  the  lumber,  he  stated  that 
it  was  to  build  a  bam  on  the  ranch.  He  visited  the  office, 
gave  me  the  size  of  the  barn,  and  wanted  to  know  what  it 
would  cost.  I  figured  it  up  for  him,  and  gave  him  the  fig- 
ures; also  wrote  a  letter  to  defendant,  which  Santos  signed, 
and  Santos  received  the  answer.  I  did  not."  The  letter 
written  by  the  witness  and  addressed  to  the  defendant  at 
San  Prancisco  read  as  follows:  ''Mr.  Santos  wishes  to  ex- 
plain the  following  regarding  a  barn  on  the  ranch."  Here 
follows  a  description  of  the  barn  proposed  to  be  erected — 
the  dimensions,  kind  of  roof,  and  cost  of  the  material  neces* 
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sary  to  its  construction.  The  letter  then  continued:  "He 
would  like  to  hear  from  you  by  early  mail  if  you  will  allow 
him  the  bam,  as  he  has  considerable  hay  out  and  would 
like  to  commence  building  the  bam  at  once,  to  get  the  hay 
in  before  it  rains."  (Here  it  may  parenthetically  be  ex- 
plained that  it  was  shown  by  the  testimony  of  Santos  that 
the  defendant,  in  reply  to  a  letter  previously  written  by  the 
former  to  the  latter,  addressed  the  following  letter  to  Santos, 
the  same  being  dated  at  San  Francisco,  September  25,  1911, 
and  to  which  the  letter  above  quoted  was  an  answer:  ** Tours 
of  the  23d  received.  Before  my  son  went  east  he  said  some- 
thing about  building  a  bam.  I  think  he  said  he  was  to  pur- 
chase the  material  and  you  were  to  build  the  bam.  Please 
write  me  what  the  material  would  cost,  and  I  will  see  what 
can  be  done.  If  you  write  as  soon  as  you  receive  this,  I  will 
get  it  next  Saturday.'') 

The  witness,  Grenfell,  continuing,  testified:  "After  I  had 
written  this  letter  [the  one  first  above  quoted]  Santos  came 
to  the  lumber  company  and  got  the  lumber  for  this  bam/' 

A.  H.  Walworth,  yard  manager  or  foreman  of  the  plaintiff 
when  the  transactions  involved  here  were  had,  testified:  "I 
remember  that  C.  M.  Peck  and  Santos  were  in  the  yard  of 
the  lumber  company  when  they  discussed  the  question  of  fur- 
nishing lumber  to  M.  Y.  Santos.  Santos  drove  up  there  after 
some  lumber  and  while  Mr.  Grenfell  came  out  with  the  order 
to  me,  Mr.  Peck  came  along  and  said:  'Let  Mr.  Santos  have 
anything  he  wants  and  charge  it  to  the  ranch.'  That  was  in 
1911  or  1910,  I  don't  just  remember.  Santos  got  lumber  to 
put  up  a  barn  out  there.  Prior  to  that  time  a  great  many 
posts  and  fence  lumber  of  various  kinds.  I  remember  the 
circumstance  of  Santos  coming  to  the  lumber-yard  for  lumber 
for  the  bam.  When  he  first  started  Santos  hauled  out  a  few 
loads  and  then  Mr.  Green  hauled  out  the  bulk,  and  a  while 
afterward  Mr.  Santos  came  back  and  hauled  several  more 
loads." 

Santos,  testifying  for  the  plaintiff,  said  that  Mr.  C.  M.  Peck 
told  Mr.  Grenfell,  **Ijet  him  have  the  posts  and  lumber  for 
the  place."  He  further  said  that  Mr.  C.  M.  Peck  did  not 
*'say  anjrthing  to  Mr.  Grenfell  about  getting  any  other  lum- 
ber." It  appears  that  Santos  received  a  letter  from  C.  M. 
Peck,  dated  at  Lexington,  Virginia,  October  24,  1911,  which 
read  aa  follows:  ''In  regard  to  the  lumber,  I  wish  to  state 
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that  I  have  bought  it,  and  also  all  the  iron  that  is  in  the  little 
shed  in  front  of  the  house  where  the  lumber  is.  Now,  I  want 
you  to  haul  it  at  once,  and  get  it  all  down  there  on  the  ranch, 
OP  the  mound  before  the  high  water  comes.  Don't  neglect 
this  at  all.  Ton  can  then  build  the  bam  as  we  agreed.  I  will 
furnish  the  nails  for  the  same.  Now,  don't  put  this  off  one 
day,  but  get  at  it,  and  get  the  bam  up  before  the  winter  sets 
in.  I  shall  insist  that  you  attend  to  this  feature  at  once,  as 
it  is  getting  late.'*  Here  it  should  be  explained  that  the  lum- 
ber and  iron  which  C.  M.  Peck,  in  the  foregoing  letter  spoke 
of  having  bought,  were  from  an  old  warehouse,  which  had 
stood  on  other  land  of  which  said  Peck  had  once  been  in  con- 
trol for  a  corporation,  and  which  had  been  destroyed  for 
practical  uses  by  the  force  of  winter  storms  and  floods. 

Santos,  continuing  his  testimony,  said:  "I  remember  the 
building  of  a  bam  down  there.  I  got  the  lumber  just  spoken 
of  [posts,  etc.]  quite  a  little  while  before  the  barn  was  built. 
I  never  came  after  any  more  lumber  but  at  the  time  I  got  the 
letter  [above  quoted]  from  C.  M.  Peck  to  build  this  barn.  I 
had  some  conversation  with  Mr.  C.  M.  Peck  before  he  went 
back  east  about  building  this  bam  on  this  place.  He  told  me 
he  was  going  down  to  the  city  and  see  that  C.  C.  I.  Company 
and  see  about  that  lumber  on  that  knoll  [the  lumber  from  the 
old  warehouse  above  mentioned].  I  never  heard  anything 
about  it  for  some  time,  but  later  in  the  fall  Mr.  Peck  wrote 
me  a  letter  [the  one  last  above  quoted  herein]  from  Virginia. 
...  I  showed  it  [the  last  mentioned  letter]  to  Mr.  Qrenfell, 
and  I  told  him  to  write  to  Mr.  Peck  [the  defendant].  .  .  . 
We  wrote  to  Mr.  Peck  [defendant]  about  the  cost  of  the 
building,  you  see,  and  then  after  that  I  waited,  I  guess  about 
a  week,  or  more  than  a  week,  for  the  letter.  And  the  time 
the  letter  came  back  I  took  it  to  Mr.  Orenfell,  and  he  told 
me  I  can  have  the  lumber.  .  .  .  All  the  dealings  I  had  in  re- 
gard to  the  ranch  was  with  Mr.  C.  M.  Peck — ^young  Mr. 
Peck.*' 

The  above  S3mopsis  of  the  testimony  presented  by  the  plain- 
tiff is  sufficient  to  show  that  the  court  was  warranted  in  find- 
ing that  C.  M.  Peck,  in  the  transaction  with  the  plaintiff,  was 
acting  for  and  as  the  agent,  either  actual  or  ostensible,  of 
the  defendant.  To  recapitulate :  C.  M.  Peck  had  been  in  per- 
sonal charge  of  the  ranch  and  had  during  that  time  bought 
lumber  from  the  plaintiff  and  had  the  same  charged  to  ''the 
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ranch  account.*'  After  his  departure  for  the  eaat,  having 
received  a  bill  from  the  plaintiff  for  lumber  used  on  the  ranch, 
he  drew  a  draft  on  the  defendant  for  the  payment  of  the  bill 
and  sent  the  same  to  plaintiff,  and  it  was  subsequently  hon- 
ored by  payment  by  the  defendant.  C.  M.  Peck,  as  seen, 
wrote  to  Santos  from  Lexington,  Virginia,  directing  him  to 
proceed  at  once  to  the  erection  of  the  bam.  The  defendant's 
letters,  inquiring  of  Santos  as  to  the  arrangements  between 
the  latter  and  C.  M.  Peck  with  regard  to  the  building  of  a 
bam  on  the  ranch,  in  effect  recognized  the  authority  of  C.  M. 
Peck  to  act  for  the  defendant  in  the  matter  of  the  construc- 
tion of  said  bam. 

As  to  the  arrangement  for  the  procuring  of  the  material 
from  which  the  bam  was  to  be  constructed,  the  positive  testi- 
mony of  the  secretary  of  the  plaintiff,  corroborated  by  Wal- 
worth, the  plaintiff's  yard  foreman,  is  to  the  effect  that  C.  M. 
Peck  brought  Santos  to  the  office  and  the  lumber-yard  of  the 
company  and  unqualifiedly  instructed  them  to  let  Santos  have 
such  lumber  as  he  might  find  necessary  to  be  used  upon  the 
ranch,  and  that  (so  Qrenfell  testified)  it  was  upon  the  instruc- 
tions so  given  by  C.  M.  Peck  that  Santos  was  furnished  with 
the  lumber  with  which  the  bam  was  built.  This  testimony, 
we  repeat,  is  sufficient  to  support  the  finding  that  C.  M.  Pedr, 
if  not  actually  authorized  by  the  defendant  to  act  for  him 
in  the  matter  of  the  building  of  the  bam  and  in  directing  the 
plaintiff  to  deliver  to  Santos  the  lumber  necessary  therefor, 
was,  notwithstanding,  ostensibly  the  agent  of  the  defendant, 
or  by  the  latter 's  acts  and  conduct  had  been  sufficiently  held 
out  to  be  his  agent  in  the  business  concerned  here  to  warrant 
the  plaintiff  in  so  regarding  him  and  dealing  with  him  ac- 
cordingly (Robinson  v.  American  Fish  etc,  Co.,  17  Cal.  App. 
212,  219,  [119  Pac.  388],  and  authorities  therein  referred  to), 
and  the  further  finding  that  C.  M.  Peck  gave  general  instruc- 
tions to  the  plaintiff  to  let  Santos  have  such  lumber  for  use 
on  the  ranch  as  he  might  require. 

There  is,  it  is  true,  a  direct  conflict  in  the  evidence  upon 
the  vital  facts  of  the  controversy.  C.  M.  Peck  positively  testi- 
fied that  the  only  directions  he  ever  gave  the  plaintiff  with 
regard  to  the  delivery  of  lumber  to  Santos  had  relation  to  cer- 
tain posts  and  other  material  to  be  used  in  the  erection  or 
repair  of  a  fence  upon  the  land  in  question.  As  to  the  bam, 
he  testified  that  he  gave  Santos  specific  orders  to  oonatnict 
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the  same  entirely  from  the  old  lumber  obtained  from  the 
wrecked  warehouse  purchased  by  him  before  he  left  for  the 
east.  His  letter  to  Santos  from  the  state  of  Virginia  would 
indicate  that  he  intended  that  the  old  lumber  referred  to  was 
to  be  used  in  the  construction  of  the  barn.  It  is  also  true 
that  the  letters  from  the  defendant  would  indicate  that 
whether  the  building  of  the  bam  should  be  proceeded  with 
was  to  depend  upon  the  consent  of  the  defendant  thereto  to 
be  given  Santos.  But  all  this  testimony  is,  as  stated,  only  in 
contradiction  of  that  produced  by  the  plaintiff  to  the  effect 
that  C.  M.  Peck  directed  it  to  let  Santos  have  whatever  lum- 
ber he  might  require  for  the  purposes  of  the  ranch,  the  result 
of  which  was,  obviously,  to  raise  a  substantial  conflict,  and 
the  effect  thereof  solely  a  matter  for  determination  by  the 
trial  court. 

Assuming,  as  is  the  contention,  that  it  was  true  that  the  in- 
tention of  both  C.  M.  Peck  and  the  defendant  was  that  the 
bam  should  be  built  from  the  lumber  obtained  from  the  ware- 
house, nevertheless,  these  facts  remain,  having  been  found 
upon  suflScicnt  evidence  by  the  court:  That  both  C.  M.  Peck 
and  the  defendant  desired  that  a  bam  be  erected  upon  the 
ranch;  that  Santos  had  been  instructed  to  build  it;  that  there 
is  testimony  that  C.  M.  Peck,  having  the  authority  to  do  so, 
gave  instructions,  unhampered  by  restrictions,  conditions,  or 
qualifications  of  any  kind  or  character,  to  the  plaintiff  to  let 
Santos  have  whatever  lumber  he  needed  on  the  ranch,  and  to 
charge  the  same  to  the  ranch  account;  that,  acting  under  such 
instructions,  the  lumber  company  did  let  Santos  have  the  lum- 
ber necessary  for  the  construction  of  the  barn,  and  that  the 
lumber  so  furnished  Santos  was  actually  used  in  the  erection 
of  the  bam  upon  said  ranch.  Under  these  circumstances,  we 
fail  to  perceive  how  it  could  change  or  affect  the  legal  effect 
of  the  transaction  or  remove  the  legal  obligation  of  the  de- 
fendant to  pay  for  the  materials  so  obtained  by  Santos  even 
if  it  be  true  that  Santos  did  not  use,  in  the  construction  of 
the  building,  the  particular  lumber  it  was  the  wish  and  the 
intention  of  C.  M.  Peck  or  of  the  defendant  that  he  should 
have  used  for  that  purpose.  Santos  might  have  acted  in  bad 
faith  with  the  defendant  and  the  latter 's  agent,  C.  M.  Peck, 
by  failing  to  obey  the  directions  of  his  superior  to  use  the 
materials  specified  by  the  latter  in  the  construction  of  the 
bam.     This  fact,  however,  constitutes  no  reason  for  holding 
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that  the  plaintiff  has  no  basis  for  a  jnst  and  legal  claim  for 
materials  furnished  Santos  by  express  directions  of  the  owner 
of  the  land,  for  which  they  were  to  be  used,  or,  as  the  court 
found  upon  sufficient  evidence,  under  directions  of  an  agent 
of  the  owner. 

Our  conclusion  is,  as  before  declared,  that  the  judgment  in 
favor  of  the  plaintiff  upon  the  theory  upon  which  we  have 
here  considered  it  is  supported  by  the  facts  as  found  and  the 
conclusions  of  law  following  therefrom. 

The  judgment  is  therefore  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  February  9,  1916,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  March  9,  1916. 


[CtT.  No.  1785.    First  Appellate  Digtriet— January  11,  1010.] 

RANSOME-CRUMMBY  COMPANY,  AppeUant,  v.  MARY 
E.  WOODHAMS,  Respondent 

Stbext  Law— Imfboyemxnts  in  Town  ov  Santa  Claba— Bkpeal  of 
Oharteb  Pbovisions  —  Constitutional  Law.— The  provisionB  of 
section  13  et  eeq.  of  the  act  entitled,  "An  Act  to  Beincorporate  the 
town  of  Santa  Clara"  (Stats.  1872,  p.  251),  relating  to  street  im- 
provements therein,  and  which  authorized  contracts  to  be  entered 
into  in  advance  of  the  levy  and  collection  of  the  assessment,  were 
repealed  npon  the  adoption  of  section  19  of  article  XI  of  the  con- 
stitution, notwithstanding  such  section  in  terms  only  specifies  cities 
as  coming  within  its  provisions,  and  not  towns. 

Id. — Statutory  Oonsteuction — ^Woed  Given  Pabticulab  Mzanino< — 
When  a  word  or  phrase  has  been  given  a  particular  scope  or  mean- 
ing in  one  part  or  portion  of  a  law,  it  is  to  be  given  the  same 
scope  and  meaning  in  other  parts  or  portions  of  the  law  and  par- 
ticularly of  the  same  section  thereof. 

Id.— Qbnebal  Laws  Appucablb  to  Stbebt  Impbovbmbnts.— The  adop- 
tion of  such  constitutional  provision  had  the  effect  of  not  only 
repealing  that  portion  of  the  charter  of  the  town  of  Santa  Clara 
as  permitted  street  improvements  to  be  completed  before  the  assess- 
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ments  had  been  levied  and  collected,  bnt  of  repealing  the  entire 
charter  provision  applicable  to  street  improvements,  and  of  rele- 
gating the  town  to  the  general  laws  as  to  its  source  of  authority  and 
procedure  in  the  improvement  of  its  public  streets 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County,  and  from  an  order  denying  a  new  trial.  J.  R. 
Welch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

R.  M.  F.  Soto,  for  Appellant 

Rogers,  Bloomingdale  &  Free,  for  Respondent 

THE  COURT.— This  in  an  appeal  by  the  plaintiflP  from  a 
judgment  in  defendant's  favor  and  from  an  order  denying  a 
new  trial. 

The  action  was  brought  to  obtain  a  judgment  declaring  that 
the  plaintiff  has  a  lien  upon  a  certain  lot  of  the  defendant  in 
the  town  of  Santa  Clara  for  street  work  done  by  plaintiff  un- 
der the  provisions  of  the  so-called  Improvement  Act  of  1911 
(Stats.  1911,  p.  730).  The  answer  of  the  defendant  presents 
as  the  principal  proposition  in  the  case  the  question  as  to 
whether  the  matter  of  street  improvement  in  the  town  of 
Santa  Clara  is  governed  by  the  provisions  of  the  general  stat- 
utes upon  the  subject,  or  by  the  provisions  of  the  special  char- 
ter of  the  town  of  Santa  Clara. 

The  essential  facts  of  the  case  are  these :  The  town  of  Santa 
Clara  received  its  present  charter  in  1872  under  a  special  act 
of  reincorporation  entitled  "An  Act  to  Reincorporate  the 
town  of  Santa  Clara"  (Stats.  1871-72,  p.  251).  Section  13 
et  seq.  of  said  act  provides  a  complete  scheme  for  the  improve- 
ment of  the  public  streets  of  the  town,  one  of  the  distinctive 
features  of  which  as  applicable  to  the  case  at  bar  is  the  pro- 
vision that  the  work  of  the  particular  street  improvement 
shall  be  contracted  for,  proceeded  with,  and  completed,  and 
the  actual  cost  of  the  same  to  each  lot  owner  as  thus  ascer- 
tained shall  be  certified  by  the  surveyor  and  town  marshal  to 
the  board  of  trustees  of  the  town,  who  shall  thereupon  make 
the  assessment  and  apportionment  of  the  actual  cost  thereof 
to  the  several  abutting  owners,  which  shaU  constitute  liens 
upon  their  respective  holdings.    In  the  year  1879  the  present 
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state  constitution  was  adopted.  By  section  19  of  article  XI 
of  said  constitution  it  was  provided  that  "No  public  work  or 
improvement  of  any  description  whatsoever  shall  be  done  or 
made,  in  any  city,  in,  upon  or  about  the  streets  thereof,  or 
otherwise,  the  cost  and  expense  of  which  is  chargeable  or  may 
be  assessed  upon  private  property  by  special  assessment,  un- 
less an  estimate  of  such  cost  and  expense  shall  be  made,  and 
an  assessment,  in  proportion  to  benefits,  on  the  property  to  be 
affected  or  benefited,  shall  be  levied,  collected,  and  paid  into 
the  city  treasury  before  such  work  or  improvements  shall  be 
commenced,  or  any  contract  for  letting  or  doing  the  same 
authorized  or  performed."  It  waa  further  provided  by  sec- 
tion 1  of  article  XXII  of  the  constitution  that  "The  provi- 
sions of  all  laws  which  are  inconsistent  with  this  constitution 
shall  cease  upon  the  adoption  thereof."  That  the  effect  of 
these  two  provisions  of  the  state  constitution  was  the  abroga- 
tion of  the  provisions  of  all  general  laws  and  all  special  char- 
ters which  were  inconsistent  with  the  terms  of  section  19  of 
article  XI  of  the  constitution,  and  which  came  within  the  pro- 
visions thereof,  there  can  no  longer  remain  an  open  question. 
(McDonald  v.  Patterson,  54  Cal.  245 ;  Donahue  v.  Oraham,  61 
Cal.  276;  Thomason  v.  Ruggles,  69  Cal.  465,  [11  Pac.  20]; 
Oakland  Paving  Co.  v.  HUton,  69  Cal.  479,  [11  Pac.  3] ; 
Thomason  v.  Ashworth,  73  Cal.  73,  [14  Pac.  615].)  It  is 
contended,  however,  by  the  respondent  herein  that  the  pro- 
visions of  the  charter  of  the  town  of  Santa  Clara  do  not  come 
within  the  terms  of  section  19  of  article  XI  of  the  constitu- 
tion, and  were  not  therefore  repealed  or  abrogated  by  it,  for 
the  reason  that  the  application  of  the  provisions  of  said  sec- 
tion of  the  constitution  is  expressly  limited  to  "cities,"  and 
may  not  be  extended  to  apply  to  "towns,"  and  hence  cannot 
affect  the  town  of  Santa  Clara.  It  is  very  plausibly  and  per- 
suasively argued  by  counsel  for  the  respondent  that  the  dis- 
tinction between  "cities"  and  "towns"  is  one  which  has  been 
recognized  from  almost  the  inception  of  our  state  history; 
that  in  recognition  of  this  distinction  the  legislature  of  1850 
passed  two  statutes — one  providing  for  the  creation  and  legal 
existence  of  cities  [Stats.  1850,  p.  87],  and  the  other  for  the 
incorporation  of  towns  [Stats.  1850,  p.  128] ;  that  most  of 
the  municipalities  of  the  state  which  were  in  existence  in  1879 
were  originally  incorporated  under  one  or  the  other  of  these 
ewo  acts;  that  Santa  Clara  waa  incorporated  in  1852  as  a 
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*'town*'  under  the  act  of  1850,  which  provided  for  the  incor- 
poration of  towns,  and  was  reincorporated  as  a  town  in  1865 
and  again  in  1872 ;  that  the  state  constitution  of  1879,  adopted 
in  the  presence  of  these  actual  conditions,  repeatedly  recog- 
nized and  expressly  maintained  this  distinction  by  numerous 
provisions  wherein  the  term  **city"  and  "town'*  were  both 
employed  when  it  was  the  purpose  and  intent  of  its  f  ramers  to 
make  its  several  provisions  applicable  to  both ;  and  hence  that 
it  must  be  concluded  that  when  the  framers  of  the  constitu- 
tion used  only  the  word  "city**  in  section  19  of  article  XI  of 
the  constitution  in  relation  to  street  improvements,  they  in- 
tended that  the  provisions  of  that  section  should  be  limited  to 
"cities"  and  should  not  be  held  to  include  "towns."  It  is 
also  urged  by  the  respondent  that  the  term  "cities"  is  a 
term  more  narrow  and  restricted  in  its  meaning  and  applica- 
tion than  "towns,"  and  is  always  used  with  reference  to  the 
larger  and  more  populous  and  important  centers  than  the  lat- 
ter phrase,  and  hence  must  be  intended  by  the  constitution 
makers  to  be  given  this  restricted  meaning  in  the  particular 
section  under  review. 

While  this  train  of  logic  is,  as  we  have  seen,  persuasive  in 
its  reasoning,  it  has  standing  in  the  way  of  its  adoption  an 
obstacle  which  we  have  not  been  able  to  surmount.  Section  19 
of  article  XI  of  the  constitution  as  originally  adopted  was 
two-fold  as  to  its  subject  matter.  The  first  portion  of  the  sec- 
tion was  that  above  set  forth,  and  which,  it  may  be  incident- 
ally stated,  was  eliminated  from  it  by  an  amendment  of  the 
section  in  1884.  The  second  part  of  the  section  referred  to 
the  unrelated  subject  of  the  right  of  persons  or  companies 
supplying  water  or  artificial  light  to  a  "city"  to  use  the 
streets  thereof  under  certain  general  regulations  and  without 
the  requirement  of  a  franchise  from  the  municipality.  In 
the  case  of  People  v.  Stephens,  62  Cal.  209,  this  portion  of 
section  19  of  article  XI  of  the  constitution  was  the  subject 
of  construction,  with  special  reference  to  the  scope  and  mean- 
ing to  be  given  to  the  word  "city";  and  the  court  there  held 
that  the  word  "city"  as  employed  therein  was  intended  by 
the  framers  of  the  constitution  to  include  "town"  within  its 
meaning.  At  the  time  of  this  decision  the  section  was  in  its 
original  form.  In  the  later  case  of  Pereria  v.  Wallace,  129 
Cal.  397,  [62  Pac.  61],  the  case  of  People  v.  Stephens  was  re- 
ferred to  with  approval,    ut  is  a  well-established  rule  of  con- 
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struction  that  when  a  word  or  phrase  has  been  given  a  par- 
ticular scope  or  meaning  in  one  part  or  portion  of  a  law  it 
shall  be  given  the  same  scope  and  meaning  in  other  parts  or 
portions  of  the  law,  and  particularly  of  the  same  section 
thereof.  (2  Sutherland  on  Statutory  Construction,  2d  ed., 
758,  and  cases  cited).  We  feel  ourselves  constrained  by  this 
rule  of  interpretation  and  by  the  foregoing  cases  to  hold  that 
the  word  **city"  as  used  in  the  particular  portion  of  the 
section  under  review  in  this  case  also  embraced  ''town'' 
within  its  scope  and  meaning,  and  hence  was  applicable  to 
the  town  of  Santa  Clara,  and  operated  to  repeal  those  sections 
of  its  charter  upon  the  subject  of  street  improvements  which 
were  inconsistent  with  its  terms. 

It  is  earnestly  insisted  by  the  respondent,  however,  that  this 
effect  should  not  be  given  to  the  section  of  the  constitution 
under  review,  for  the  reason  that  repeals  by  implication  are 
not  favored  by  the  courts,  citing  many  authorities  to  sustain 
this  contention.  There  is  no  room  or  need  for  quarrel  with 
the  legal  principle  involved  in  those  cases,  but  the  difficulty  is 
in  its  application  to  the  instant  case,  for  if  the  word  "city" 
in  section  19  of  article  XI  of  the  constitution  is  to  be  con- 
strued as  including  "town"  within  its  meaning,  then  the  sec- 
tion must  be  given  the  same  intendment  and  application  as 
though  the  word  "town"  had  been  expressly  used;  and  so 
construed  there  can  be  no  question  but  that  the  portion  of 
the  section  in  question  here  is  so  utterly  at  variance  with  the 
provisions  of  the  charter  of  the  town  of  Santa  Clara  upon  the 
same  subject  as  to  work  the  abrogation  of  the  latter,  even 
though  the  constitution  had  not  elsewhere  provided  that  "The 
provisions  of  all  laws  which  are  inconsistent  with  this  con- 
stitution shall  cease  upon  the  adoption  thereof"  (Const.,  art. 
XXII,  sec.  1). 

It  is  further  contended  by  the  respondent  that  even  though 
it  should  be  held  that  section  19  of  article  XI  of  the  consti- 
tution as  it  stood  before  its  amendment  applied  to  the  town 
of  Santa  Clara,  and  operated  to  repeal  such  portions  thereof 
as  were  obnoxious  to  it,  still  this  would  not  require  the  repeal 
of  the  entire  provision  of  its  town  charter  applicable  to  street 
improvements  so  as  to  permit  or  require  such  work  to  be  done 
under  the  general  laws.  It  is  suggested  that  an  excision 
might  be  made  of  that  portion  only  of  the  town  charter  as 
permitted  the  improvement  to  be  completed  before  the 
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ments  had  been  levied  and  collected  with  which  to  make  it; 
but  our  examination  of  the  provisions  of  the  town  charter  in 
the  light  of  the  constitutional  requirement  has  satisfied  us 
that  the  two  methods  of  providing  the  means  of  street  im- 
provement in  the  town  of  Santa  Clara  are  so  radically  at 
opposites  that  no  such  excision  would  be  practicable.  In  our 
opinion  the  effect  of  the  constitutional  provision  was  to  rele- 
gate the  town  of  Santa  Clara  to  the  general  laws  as  to  its 
source  of  authority  and  procedure  in  the  improvement  of  its 
public  streets. 

It  is  conceded  by  the  respondent  that  if  the  constitutional 
provision  under  consideration  was  effective  to  work  an  abro- 
gation of  the  provisions  of  the  town  charter  upon  the  subject 
in  so  far  as  they  were  inconsistent  with  it,  the  repeal  of  that 
portion  of  the  section  of  the  constitution  which  was  accom- 
plished in  the  year  1884  did  not  operate  to  revive  the  charter 
provisions.  The  cases  of  Byrne  v.  Drain,  127  Cal.  663,  [60 
Pac.  433],  and  Ex  parte  Helm,  143  Cal.  553,  [77  Pac.  453], 
are  to  be  distinguished  from  the  case  at  bar,  since  the  only 
effect  of  these  cases  was  to  hold  that  the  provisions  of  town 
charters  relating  to  municipal  affairs  which  were  subject  to 
the  control  of  general  laws  under  the  constitution  as  adopted 
in  1879  ^ere  to  be  revived  when  that  control  was  removed  by 
the  amendment  of  section  6  of  article  XI  of  the  constitution 
in  1896.  In  the  case  at  bar  the  provisions  of  the  town  char- 
ter relating  to  street  improvements  ''ceased"  upon  the  adop- 
tion of  the  section  of  the  constitution  above  quoted  which  was 
inconsistent  with  them,  and  would  not  be  called  back  into 
being  by  the  elimination  of  the  constitutional  provision  with 
which  tiiey  had  been  at  variance,  in  the  absence  of  express 
words  of  revivor. 

By  the  findings  of  the  trial  court  in  this  case  all  of  the  alle- 
gations of  the  complaint  were  specifically  found  to  be  true 
with  the  exception  of  subdivision  c  of  paragraph  Y  of  said 
complaint,  which  has  reference  to  the  manner  of  the  recorda- 
tion of  the  warrant,  assessment,  and  certificate  of  the  town 
engineer,  and  the  filing  of  the  diagram  as  required  by  the 
provisions  of  section  23  of  the  Street  Improvement  Act  of 
1911.  The  court  finds  that  the  said  instruments  "were  re- 
corded in  the  office  of  the  street  commissioner  of  the  town  of 
Santa  Clara  in  th^^  following  manner,  namely,  that  copies  of 
the  warrant,  assessment  and  certificate  of  the  town  engineer, 
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together  with  the  diagram  mentioned  and  referred  to  in  para- 
graph V  of  the  complaint,  were  attached  together  between 
covers  by  said  street  commissioner,  and  deposited  by  him  in 
his  oflSce  on  the  seventh  day  of  February,  1912,  and  thereafter 
kept  by  him  on  deposit  in  his  said  office;  that  said  warrant, 
assessment,  and  diagram,  together  with  the  certificate  of  said 
town  engineer,  were  delivered  to  the  plaintiff  on  the  seventh 
day  of  February,  1912,  and  after  the  recordation  thereof  as 
above  set  forth."  If  this  finding  is  to  be  construed  as  a 
finding  that  on  the  seventh  day  of  February,  1912,  the  origi- 
nal warrant,  assessment,  and  certificate  were  presented  to  th« 
street  commissioner  for  proper  recordation,  and  said  diagram 
for  filing  in  his  said  office,  and  that  thereupon  said  warrant, 
assessment,  and  certificate  of  the  town  engineer  were  then  and 
there  placed  in  the  custody  and  possession  of  the  street  com- 
missioner for  such  purpose,  and  that  these  copies  of  those 
original  documents  were  then  and  thereafter  retained  by  him 
as  a  part  of  the  permanent  records  and  files  of  his  office,  and 
there  remained  as  such,  and  subject  to  the  inspection  of  all 
persons  who  were  or  might  become  interested  in  the  property 
to  which  the  lien  to  be  created  by  the  proper  recordation  of 
these  documents  was  to  attach,  then  we  are  of  the  opinion 
that  a  liberal  construction  of  the  terms  of  the  section  of  the 
act  in  question  would  justify  the  conclusion  that  the  finding 
«f  the  court  as  so  construed  shows  a  substantial  compliance 
with  the  requirements  of  the  statute.  (8.  M,  Bernard  Co.  v. 
Los  Angeles,  18  Cal.  App.  626,  [124  Pac.  88] ;  Eager  v.  MO- 
ton,  66  W.  Va.  62,  [66  S.  E.  13].)  In  view,  however,  of  the 
uncertainty  of  this  finding,  and  of  the  fact  that  the  respond- 
ent has  had  no  opportunity  on  appeal  to  assail  the  sufficiency 
thereof,  or  of  the  facts  upon  which  it  was  predicated,  as 
constituting  a  compliance  with  the  section  of  the  act  under 
review,  we  are  disposed  to  disregard  the  suggestion  of  the 
appellant  that  it  is  entitled  to  judgment  in  its  favor  upon  the 
findings,  and  to  return  the  case  for  a  new  trial. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  March  9, 1916. 
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[Crim.  No.  007.    Firit  Appellate  District.— Janvaiy  IS,  1916.] 

THE  PEOPLE,  Respondent,  v.  ROT  WAGNER,  AppeUant. 

Geiminal  Law — ^Mubdkbt— Evidenoe — ^Pboof  of  Oobpus  DslioH— Ad- 
mission.— ^In  a  proseeution  for  murder  proof  of  the  corpua  delicii 
of  the  eonelasive  and  eonvincing  eharaeter  required  to  support  a 
eonviction  of  the  crime  charged  is  not  a  prerequisite  to  the  reception 
in  evidence  of  the  extra-judicial  statements  of  the  defendant  that 
he  had  killed  the  deceased,  but  prima  facie  proof  is  sufficient  for 
that  purpose. 

Id.-~Sufficienot  of  Proof  of  Corpus  Delicti.— In  this  prosecution  of 
a  son  for  the  murder  of  his  father,  it  is  held  that  the  evidence  was 
sufficient  prima  faeie  to  establish  the  oofpfw  delicti  as  the  founda- 
tion for  the  admission  in  evidence  of  the  eztra-judieial  statements 
of  the  defendant  that  he  caused  the  death  of  the  deceased. 

Tdit— ADM18SI0K8  OF  Dbfendami^-Ordejei  OF  PRck>F^— In  the  absence  of 
a  showing  of  prejudice,  there  is  no  error  in  admitting  in  evidence 
the  defendant's  extra-judicial  statements  prior  to  the  proof  of  the 
eorpue  delieU, 

Jd, — 'BMsmt  OF  ExPEBiMSNTS — ^Wbxn  Inadmissiblb. — ^In  a  prosecution 
for  murder  it  is  prejudicial  error  to  permit  the  state,  over  the  objec- 
tion of  the  defendant,  to  show  the  result  of  certain  experiments 
made  hj  the  district  attorney  and  peace  officers  with  shots  flred 
from  the  gun  which  killed  the  deceased  at  and  into  cardboards  and 
bloeks  of  wood  which  were  intended  to  represent  the  deceased,  for 
the  purpose  of  rebutting  the  statements  of  the  defendant  that  the 
kQling  was  accidental,  in  the  absence  of  a  showing  that  the  experi- 
ments were  made  under  circumstances  and  conditions  which  were 
the  same,  or  substantiaUj  the  same,  as  those  which  existed  when 
the  killing  occurred. 

IlK — ^BVIDENGI   OF   EXPERIMENTS  —  DI8ORBTION — PBJBLIMINABT    PROOF.— 

While  the  admission  of  evidence  showing  the  results  of  experiments 
is  largely  within  the  discretion  of  the  trial  court,  nevertheless  the 
admission  of  such  evidence  is  regulated  and  must  be  controlled  by 
the  well-settled  rule  that  it  must  be  first  shown  that  the  experiments 
relied  upon  were  made  under  conditions  and  circumstances  which 
were  essentially  the  same  as  those  which  existed  when  the  alleged 
oeeurrence  took  place. 
iDd — ^Instruction — Immaterialitt  of  Evidence  of  Experiments. — ^An 
instruction  declaring  that  the  evidence  of  the  results  of  experiments 
should  not  be  "considered  material  and  effective  nor  conclusive,  but 
as  a  mere  circumstance  to  be  considered  in  connection  with  other 
evidence  in  the  case,"  is  erroneous  in  the  particular  that  it  declares 
that  evidence  of  the  results  of  experiments  was  neither  material  nor 
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effective,  and  should  not  be  given,  notwithstanding  It  eorreetlj  stated 
the  law  to  the  extent  that  such  evidence  was  to  be  considered  hj 
the  jury  with  the  other  evidence  in  the  ease. 

Id. — CONPUCTINO    BeSUI/TS    of    BXPERIMBNTS — DiSKEOABD    BT    JUBT — 

Ebboneous  iNSTBUonoN. — An  instruction  to  the  effect  that  if  the 
evidence  of  the  respective  experiments  made  by  the  prosecution  and 
defendant  under  similar  circumstances  showed  different  results,  then 
the  result  of  each  experiment  should  be  disregarded  by  the  jury,  is 
erroneous,  as  such  a  situation  amounts  to  no  more  thau  a  eonfliet 
of  evidence,  which  should  be  left  to  the  jury  for  deeision. 

Id. — ExPEBiMENTs  XJmdkb  Different  Conditions — ^Disbeoard  of  En- 
DENCE — Pbopeb  iNSTBUcnoN. — The  refusal  to  instruct  the  jury  to 
the  effect  that  the  evidence  of  the  results  of  the  experiments  made 
by  the  prosecution  should  be  disregarded  unless  the  jury  found  that 
those  experiments  were  made  under  conditions  and  cireumstancea 
which  were  the  same,  or  substantially  the  same,  as  those  which 
existed  at  the  time  of  the  killing,  is  error,  as  the  determination 
of  the  trial  court  before  ruling  upon  the  admissibility  of  Buch  evi- 
dence is  not  conclusive  upon  the  jntj. 

Id. — Obal  Admissions  —  Cautious  Considebation  —  Refusal  of  Ih- 
STBUcnoN — Absencx  of  Ebbob. — The  refusal  to  instruct  the  jury  to 
the  effect  that  evidence  of  oral  admissions  should  be  viewed  and 
considered  by  the  jury  with  caution  is  not  reversible  error. 

Id. — Conviction  upon  Admissions — Estabushment  of  Cobpus  DEUcn 
— Requested  Instruction — Refusal  Pbbjudicial  Ebbob. — In  this 
prosecution  it  is  held  that  under  the  particular  and  peeuliar  drcum- 
stances  the  court  erred  to  the  substantial  prejudice  of  the  defend- 
ant in  refusing  to  charge  the  jury  at  the  request  of  the  defendant 
as  follows:  "You  are  instructed  in  this  case  that  before  you  ean 
convict  the  defendant  you  must  be  convinced  from  the  evidence 
beyond  a  reasonable  doubt  and  to  a  moral  certainty  that  a  eriminai 
homicide  was  in  fact  committed;  and  you  must  be  so  convinced  by 
evidence  other  than  or  in  addition  to  the  statements  or  admissions 
of  the  defendant,  and  this  evidence  must  be  sufficient  to  establish 
that  the  death  of  the  deceased  was  produced  by  the  criminal  act  of 
some  person  and  was  not  the  result  of  accident.  The  production 
of  the  dead  body  does  not  alone  establish  the  eriminai  homicide; 
and  proof  of  the  dead  body  alone  found,  with  the  statements  of  the 
defendant,  would  not  be  sufficient  to  convict,  for  there  must  be  some 
evidence  tending  to  show  the  commission  of  a  homicide  before  the 
statement  of  the  defendant  would  be  admissible  for  an>  purpose; 
and  hence  if  you  believe  in  this  case  that  the  only  evidence  which 
shows  that  a  crime  was  committed  is  the  production  of  the  dead 
body  of  the  deceased,  coupled  with  the  admissions  or  statements  of 
this  defendant^  then  it  is  your  dntj  to  acquit  this  defendaai.** 
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Id. — ExTBA-juDiciAL  GoNrsssiONS — When  Insufficient. — A  defendant 
charged  with  crime  must  not  be  convicted  upon  his  extra-judicial 
confessions  or  admissions,  unless  such  confessions  or  admissions  oe 
corroborated  bj  proof  aHmnde  of  the  corpus  delicti. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  new  trial. 
H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Everts  &  Ewing,  for  Appellant 

TJ.  S.  Webb,  Attorney-General,  and  Frank  L.  Guerena. 
for  Bespondent. 

LENNON,  P.  J.— The  defendant  in  this  case,  upon  an  in- 
formation charging  him  with  the  crime  of  murder,  was  con- 
victed of  manslaughter  and  sentenced  to  serve  a  term  of  eight 
years  in  the  state  prison  at  San  Quentin.  The  appeal  is 
from  the  judgment  and  from  an  order  denying  the  defendant 
a  new  trial. 

The  facts  of  the  case  upon  which  the  people  relied  for  a 
conviction,  briefly  stated,  are  these :  At  and  prior  to  the  time 
of  the  alleged  commission  of  the  offense  the  defendant,  Boy 
Wagner,  a  boy  of  nineteen  years  of  age,  was  residing  with  his 
father,  the  deceased.  Otto  F.  Wagner,  at  the  home  of  the 
latter  near  the  city  of  Fresno.  At  the  time  of  the  commis- 
sion of  the  offense  and  for  three  months  prior  thereto  the  de- 
fendant was  the  only  person  who  resided  with  the  deceased. 
Between  the  hours  of  7  and  8  a.  m.  on  March  15,  1915,  the 
neighbors  of  the  deceased  heard  a  shot  apparently  fired  in  the 
vicinity  of  the  house  of  the  deceased,  and  about  forty  minutes 
thereafter  saw  the  defendant  leave  his  father's  house  and 
proceed  at  a  rapid  gait  toward  the  near-by  home  of  a  Mr. 
J.  H.  Fisher.  When  the  defendant  arrived  there  he  ex- 
claimed to  Fisher,  his  family,  and  a  hired  man  named  Dickin- 
son, all  of  whom  were  seated  at  the  breakfast  table,  ''Come 
over.  I  have  shot  my  father,  and  I  think  I  have  killed  him." 
Thereupon  Dickinson  returned  with  the  defendant  to  the 
home  of  the  deceased,  and  upon  arriving  there  found  the  dead 
body  of  the  deceased  lying  on  its  back  on  the  floor  of  the 
kitchen.    Dickinson  felt  the  face  of  the  deceased,  and  the  do- 
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fendant  thereupon  exclaimed,  "He  is  dead.'*  Fisher  fol- 
lowed some  ten  minutes  later,  and  upon  arriving  at  the  home 
of  the  deceased  met  the  defendant  at  the  kitchen  door,  who 
then  exclaimed,  "Isn't  it  awful."  In  explana'ix»ii  of  how 
the  killing  occurred  the  defendant  stated  to  both  Fisher  and 
Dickinson  that  while  seated  in  a  chair  he  had  been  cleaninsr 
a  loaded  gun,  and  that  after  cleaning  the  gun  he  reloaded  it, 
and  when  attempting  to  lower  the  hammer  it  slipped  from  his 
thumb  and  discharged  the  contents  of  a  shell  into  the  body 
of  the  deceased.  The  defendant  then  voluntarily  proceeded 
to  show  how  the  killing  occurred  by  illustrating  how  he  sat 
in  the  chair,  and  how  he  held  the  gun  before  and  at  the 
moment  of  its  discharge.  The  defendant  further  stated  that 
his  father,  the  deceased,  had  repeatedly  cautioned  him  to  be 
extremely  careful  in  the  handling  of  that  particular  gun  be- 
cause the  hammer  thereof  was  defectively  constructed.  The 
autopsy  upon  the  body  of  the  deceased  showed  that  the  con- 
tents of  the  shell  struck  him  on  the  right  side  of  the  head 
above  and  around  the  ear,  producing  a  fracture  of  the  skull 
at  the  base  of  the  brain.  The  body  of  the  deceased  was  found 
lying  in  an  angular  position  in  front  of  the  kitchen  table 
which  was  placed  before  and  extended  across  the  window. 
The  feet  of  the  deceased  extended  under  this  table.  The  de- 
ceased, so  the  defendant  said,  was  standing  in  front  of  this 
table  at  the  time  the  gun  was  discharged,  and  the  upper  sash 
of  the  window  had  two  shot  holes  in  it.  When  Dickinson  and 
Fisher  arrived  at  the  home  of  the  deceased  the  gun  which 
did  the  killing  was  standing  in  a  comer  of  the  kitchen  behind 
the  kitchen  table  and  adjacent  to  the  window. 

The  prosecution  offered  and  were  permitted  to  show,  over 
the  objection  of  the  defendant,  the  result  of  certain  experi- 
ments made  by  the  district  attorney  and  peace  officers  in  shoot- 
ing into  a  wooden  figure  of  about  the  size  of  the  deceased,  for 
the  purpose  of  rebutting  the  statements  of  the  defendant  that 
the  killing  was  the  result  of  an  accident. 

The  defendant  did  not  take  the  stand  in  his  own  behalf, 
and  the  case  was  submitted  to  the  jury  upon  the  evidence 
substantially  outlined  above. 

Proof  of  the  corpus  delicti  of  the  conclusive  and  convincing 
character  required  to  support  a  conviction  of  the  crimp 
charged  was  not  a  prerequisite  to  the  reception  in  evidence  of 
the  extra-judicial  statements  of  the  defendant  that  he  had 
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killed  the  deceased.  Prima  facie  proof  of  the  corpus  delicti 
was  sufficient  for  that  purpose ;  and  it  was  not  essential  to  the 
proof  and  purpose  to  show  that  the  crime  charged  was  com- 
mitted by  the  defendant.  {People  v.  Vertrees,  169  Cal.  404, 
[146  Pac.  890] ;  People  v.  Rowland,  12  Cal.  App.  6,  [106 
Pac.  428] ;  People  v.  Spencer,  16  Cal.  App.  756,  [117  Pac. 
1039].) 

We  are  of  the  opinion  that  the  evidence  relating  to  the 
finding  of  the  body  of  the  deceased,  its  position  when  found, 
the  location,  nature,  and  result  of  the  gunshot  wound  which 
caused  the  death  of  the  deceased,  the  position  in  which  the 
shotgun  which  did  the  killing  was  standing  when  the  body  of 
the  deceased  was  found  by  Fisher  and  Dickinson,  the  remote- 
ness of  the  gun  from  the  place  where  the  body  of  the  deceased 
had  apparently  fallen  and  remained  after  the  shooting, 
coupled  with  the  fact  that  the  defendant  was  seen  leaving 
the  house  of  the  deceased  and  proceeding  in  the  direction  of 
the  Fisher  place  some  forty  minutes  after  the  sound  of  a 
shot  was  heard  by  neighbora  apparently  fired  from  a  gun  in 
the  vicinity  of  the  house  of  the  deceased,  was  not  only  suffi- 
cient to  repel  the  inference  that  the  death  of  the  deceased  was 
self-inflicted,  or  the  result  of  a  stray  shot  entering  through 
the  kitchen  window  from  the  gun  of  a  passing  hunter,  but 
was  sufficient  prima  facie  to  establish  the  corpus  delicti  as  a 
foundation  for  the  admission  in  evidence  of  the  extra-judicial 
statements  of  the  defendant  that  he  had  caused  the  death  of 
the  deceased. 

It  is  of  no  consequence  in  the  present  case  that  proof  was 
not  made  until  after  the  reception  in  evidence  of  the  defend- 
ant's extra-judicial  statements,  of  the  fact  as  to  the  time  when 
the  defendant  was  seen  leaving  the  home  of  the  deceased  aftei 
a  shot  was  heard  in  that  vicinity.  If  this  fact  was  essential 
to  the  proof  of  the  corpus  delicti  as  the  foundation  for  the 
admission  in  evidence  of  the  defendant's  extra-judicial  state- 
ments, it  ultimately  appeared  in  evidence ;  and  in  the  absence 
of  a  showing  that  the  defendant  was  prejudiced  thereby,  the 
irregularity  in  the  order  of  proof  must  be  held  to  be  harm- 
less. (People  V.  Barnnovich,  16  Cal.  App.  427,  [117  Pac. 
572].) 

The  trial  court  erred  to  the  substantial  prejudice  of  the 
defendant  in  its  ruling  permitting  the  prosecution  to  show, 
over  detailed  and  sufficient  objections,  the  result  of  certain 
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experiments  made  by  the  district  attorney  and  others  with 
shots  fired  from  the  gun  which  killed  the  deceased  at  and 
into  cardboards  and  blocks  of  wood  which  were  intended  to 
represent  the  deceased,  and  supposedly  placed  in  the  position 
in  which  he  stood  at  the  time  of  the  killing.  The  purpose  of 
these  experiments,  as  declared  by  the  district  attorney,  was 
'*to  show  the  pattern  that  would  be  formed  by  shooting  a  shell 
of  the  same  kind  that  the  defendant  said  was  used  that 
morning  and  using  it  in  the  same  gun.''  The  evidence 
eonceming  the  result  of  the  experiments  tended  to  show  that 
if  the  gun  had  been  discharged  on  the  morning  of  the  killing 
in  the  manner  and  under  the  same  circumstances  described  by 
the  defendant,  the  pattern  and  location  of  the  shot  would  have 
been  different  from  the  pattern  and  location  of  the  shot  actu- 
ally found  upon  the  head  of  the  deceased  and  in  the  window 
casement.  While  the  admission  of  evidence  showing  the  results 
of  experiments  is  largely  within  the  discretion  of  the  trial 
court,  nevertheless  the  admission  of  such  evidence  is  regulated 
and  must  be  controlled  by  the  well-settled  rule  that  it  must 
be  first  shown  that  the  experiments  relied  upon  were  made 
under  conditions  and  circumstances  which  were  essentially 
the  same  as  those  which  existed  when  the  alleged  occurrence 
took  place.  {People  v.  Woon  Tuck  Wo,  120  Cal.  294,  [52 
Pac.  833];  People  v.  HUl,  123  Cal.  571,  [56  Pac.  443]; 
People  V.  Solani,  6  Cal.  App.  103,  [91  Pac.  654] ;  Stats  v. 
Justus,  11  Or.  178,  [50  Am.  Rep.  470,  8  Pac.  337] ;  Common- 
wealth V.  Piper,  120  Mass.  185.)  The  rule  in  this  behalf  is 
well  stated  in  the  case  of  Hisler  v.  State,  52  Fla.  30,  [42 
South.  692].  In  that  case  the  defendant  was  charged  with 
murder,  and  his  defense  was  that  the  shooting  whieh  re- 
sulted in  the  death  of  the  deceased  was  accidental.  The 
prosecution  sought  to  discredit  the  testimony  of  the  defend- 
ant as  to  the  conditions  under  which  the  shooting  was  done 
by  introducing  in  evidence  the  result  of  an  experiment  made 
by  shooting  at  a  target,  and  which  tended  to  show  the  area 
over  which  the  shot  from  a  gun  would  scatter  at  a  given 
distance.  The  case  was  reversed  partly  because  of  the  ad- 
mission of  such  evidence  without  first  having  laid  the  full 
foundation  therefor,  and  in  the  course  of  its  opinion  the 
court  said: 

**  Evidence  of  an  experiment  whereby  to  test  the  truth 
of  testimony  that  a  certain  thing  occurred  is  not  admissible 
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where  the  eonditions  attending  the  alleged  occurrence  and 
the  experiments  are  not  shown  to  be  similar.  The  similarity 
of  circumstances  and  conditions  goes  to  the  admissibility 
of  the  evidence  and  must  be  determined  by  the  court.  If 
in  the  discretion  of  the  trial  court  such  proffered  evidence 
is  rejected,  the  appellate  court  will  not  review  the  ruling 
unless  an  abuse  of  discretion  appears;  but  where  such  evi- 
dence is  admitted  over  proper  objections,  and  the  rule  as 
to  similarity  of  circumstances  and  conditions  attending  the 
occurrence  and  the  experiment  does  not  appear  to  have  been 
complied  with  in  admitting  the  evidence,  the  appellate  court 
will  review  the  ruling,  and  if  error  therein  be  found,  and 
it  does  not  appear  from  the  whole  record  that  no  harm  could 
have  resulted  to  the  defendant  from  the  admission  of  such 
evidence,  the  error  may  cause  a  reversal  of  the  judgment. 
Evidence  of  this  kind  should  be  received  with  caution,  and 
only  be  admitted  when  it  is  obvious  to  the  court  from  the 
nature  of  the  experiments  that  the  jury  will  be  enlightened 
rather  than  confused.  In  many  circumstances  a  slight 
change  in  the  conditions  under  which  the  experiment  is  made 
will  so  distort  the  result  as  to  wholly  destroy  its  value  as 
evidence,  and  make  it  harmful  rather  than  helpful." 

In  the  present  case  no  showing  was  made  that  the  experi- 
ments were  made  under  circumstances  and  conditions  which 
were  all  the  same,  or  substantially  the  same,  as  those  which 
existed  when  the  killing  occurred.  Thus  it  was  not  shown, 
or  attempted  to  be  shown,  that  the  block  of  wood  which 
was  supposed  to  represent  the  head  and  body  of  the  de- 
ceased stood  in  the  same  position  and  at  the  same  angle  as 
the  deceased  stood  when  he  was  shot.  This  the  prosecution 
was  unable  to  do  because  the  defendant,  in  his  explanation 
and  illustration  of  the  circumstances  attending  the  shooting, 
made  no  reference  to  the  position  of  the  deceased  when  he 
was  shot  further  than  to  say  that  he  was  standing  in  front 
of  the  kitchen  table  washing  the  dishes;  and  for  aught  that 
appears  in  the  record,  the  deceased  at  the  time  he  was  shot 
may  have  been  standing  erect  at  either  end  of  the  table,  or 
may  have  been  standing  slightly  stooped  forward  with  his  head 
turned  slightly  toward  or  entirely  away  from  the  defendant. 
Obviously  these  added  and  possible  circumstances  would 
have  materially  altered  the  result  of  the  experiments  relied 
upon;  and  the  fact  that  the  prosecution  was  unable  to  re- 
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produce  substantially  all  of  the  circumstances  and  conditions 
attending  the  killing  should  have  prompted  a  rigorous  en- 
forcement rather  than  a  relaxation  of  the  rule  under  discus- 
sion. Doubtless  the  result  of  the  experiments  erroneously 
admitted  in  evidence  tended  in  no  small  degree  to  involve 
in  doubt,  if  not  entirely  discredit,  the  defendant's  explana- 
tion and  illustration  of  the  killing  which  he  made  to  Fisher 
and  Dickinson. 

The  trial  court  rightfully  refused  to  give  the  instruction 
requested  by  the  defendant  which  declared  that  the  evidence 
of  the  result  of  experiments  should  not  be  ''considered  ma- 
terial and  effective  nor  conclusive,  but  as  a  mere  circum- 
stance to  be  considered  in  connection  with  other  evidence  in 
the  case."  Clearly,  this  instruction  was  erroneous  in  the  par- 
ticular that  it  declared  that  evidence  of  the  result  of 
experiments  was  neither  material  nor  effective;  and  the 
fact  that  it  in  part  stated  the  law  correctly  to  the  extent 
that  such  evidence  was  to  be  considered  by  the  jury  with 
the  other  evidence  in  the  case  neither  warranted  nor  re- 
quired the  giving  of  the  instruction  in  whole  or  in  part;  for 
it  is  the  rule  that  the  trial  court  may  rightfully  refuse  a  re- 
quested instruction  which,  although  correct  in  part,  involves 
an  erroneous  statement  of  the  law.  {People  v.  Davis,  185 
Cal.  163,  [67Pac.  59]. 

The  instruction  in  question  finds  no  support  in  the  case  of 
People  V.  Levine,  85  Cal.  39,  43,  [22  Pac.  969,  24  Pac.  631]. 
The  opinion  in  that  case  does  not  declare  that  as  a  matter 
of  law  the  results  of  experiments  must  be  considered  as 
neither  material  nor  effective.  Whatever  was  said  by  the 
court  in  that  case  concerning  ''material  and  effective  evi- 
dence" was  said  by  way  of  argument;  and  the  only  point 
decided  upon  the  experimental  phase  of  the  case  was  that 
evidence  of  the  result  of  experiments  is  not  conclusive  but 
must  be  considered  in  connection  with  the  other  evidence 
in  the  case. 

The  trial  court  also  rightfully  refused  the  requested  in- 
struction which  was  to  the  effect  that  if  the  evidence  of  the 
respective  experiments  made  by  the  prosecution  and  defend- 
ant,  made  under  similar  circumstances,  showed  different 
results,  then  the  result  of  each  experiment  should  be  totally 
disregarded  l^  the  jury.    Such  a  situation  in  the  evidence 
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would  amount  to  no  more  than  a  conflict  of  evidence  which, 
like  the  ordinary  conflict  of  evidence,  should  be  left  to  the 
jury  for  decision. 

The  refusal  of  the  trial  court  to  give  a  requested  instruc- 
tion to  the  effect  that  evidence  of  oral  admissions  should  be 
viewed  and  considered  by  the  jury  with  caution  was  not 
error.  As  was  stated  in  the  very  recent  case  of  People  v. 
Bdber,  168  Cal.  316,  [143  Pac.  317],  "Such  an  instruction, 
if  not  in  violation  of  the  constitutional  injunction  against 
charging  juries  on  matters  of  fact,  is  one  that  may  be  prop- 
erly refused  as  a  'mere  commonplace.'  In  short,  a  judg- 
ment will  not  be  reversed  either  for  the  giving  or  refusing 
of  this  instruction." 

Complaint  is  made  of  the  refusal  of  the  trial  court  to  give 
several  other  requested  instructions,  but  by  comparison  we 
have  ascertained  that  in  every  instance  the  subject  matter  of 
each  of  the  requested  instructions  now  under  discussion 
was  covered  substantially  and  correctly  in  the  charge  of  the 
court. 

The  trial  court,  however,  erred  in  refusing  to  give  certain 
other  instructions  requested  by  the  defendant,  to  the  effect 
that  the  evidence  of  the  result  of  the  experiments  made  by 
the  prosecution  should  be  disregarded  unless  the  jury  found 
that  those  experiments  were  made  under  conditions  and 
circumstances  which  were  the  same,  or  substantially  the  same, 
as  those  which  existed  at  the  time  of  the  killing.  As  a 
matter  of  course,  the  question  of  whether  or  not  the  con- 
ditions and  circumstances  attending  the  making  of  the  ex- 
periments in  question  were  substantially  similar  to  those 
attending  the  Idlling,  was  in  the  first  instance  a  question  of 
fact  to  be  determined  by  the  trial  judge  before  ruling  upon 
the  admissibility  of  the  evidence  of  the  result  of  the  experi- 
ments, but  the  trial  court's  determination  of  that  question 
was  not  conclusive  upon  the  jury.  Undoubtedly  such  evi- 
dence was  proffered  and  permitted  upon  the  theory  that  it 
would  assist  the  jury  in  arriving  at  a  correct  conclusion  con- 
cerning the  conduct  and  relative  positions  of  the  deceased 
and  defendant  at  the  time  of  the  killing,  and  therefore  the 
question  as  to  whether  or  not  the  experiments  relied  upon 
were  made  under  the  same  or  substantially  the  same  con- 
ditions and   circumstances  as  those  which  existed  at  the 
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time  of  the  killing  was  one  of  fact  which  ultimately  was  for 
the  jury  to  weigh  and  determine.  While  the  instruction  im- 
mediately  under  consideration  may  not  have  been  entirely  free 
from  ambiguity,  nevertheless  in  its  essential  features  and  as  a 
whole  it  was  sufficiently  correct  and  certain  to  warrant  and 
require  its  giving  in  the  absence  of  anything  upon  the  same 
subject  in  the  charge  of  the  court. 

We  are  satisfied  that  under  the  particular  and  peculiar 
circumstances  of  the  present  case  the  trial  court  erred  to 
the  substantial  prejudice  of  the  defendant  in  refusing  to 
charge  the  jury  at  the  request  of  the  defendant  as  follows: 
''Tou  are  instructed  in  this  case  that  before  you  can  con- 
vict the  defendant  you  must  be  convinced  from  the  evidence 
beyond  a  reasonable  doubt  and  to  a  moral  certainly  that 
a  criminal  homicide  was  in  fact  committed;  and  yon  must 
be  so  convinced  by  evidence  other  than  or  in  addition  to 
the  statements  or  admissions  of  the  defendant,  and  this 
evidence  must  be  sufficient  to  establish  that  the  death  of  the 
deceased  was  produced  by  the  criminal  act  of  some  person 
and  was  not  the  result  of  accident.  The  production  of  the 
dead  body  does  not  alone  establish  the  criminal  homicide; 
and  proof  of  the  dead  body  alone  found,  with  the  statements 
of  the  defendant,  would  not  be  sufficient  to  convict,  for 
there  must  be  some  evidence  tending  to  show  the  commission 
of  a  homicide  before  the  statement  of  the  defendant  would 
be  admissible  for  any  purpose;  and  hence  if  you  believe  in 
this  case  that  the  only  evidence  which  shows  that  a  crime  was 
committed  is  the  production  of  the  dead  body  of  the  de- 
ceased, coupled  vrith  the  admissions  or  statements  of  this 
defendant,  then  it  is  your  duty  to  acquit  this  defendant" 

While  the  foregoing  proposed  instruction  may  not  have 
been  perfect  in  its  statement  of  the  rule  and  principle  of  law 
that  it  was  evidently  intended  to  embody,  nevertheless,  in 
the  absence  of  anything  upon  the  same  subject  in  the  charge 
of  the  court,  we  think  it  was  a  sufficiently  clear  and  correct 
statement  of  the  familiar,  well  settled,  and  uniformly  ad- 
hered to  rule  of  law  which  imperatively  declares  and  directs 
that  a  defendant  charged  with  crime  must  not  be  convicted 
upon  his  extra-judicial  confessions  or  admissions,  unless  such 
confessions  or  admissions  be  corroborated  by  proof  aliunde 
of  the  corpiLs  delicti.    The  proposed  instruction  was  not 
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faulty  in  any  of  the  particulars  pointed  out  in  the  case  of 
People  V.  Frey,  165  Cal.  140,  [131  Pac.  127],  where  it  was 
held  that  a  requested  instruction  upon  the  same  subject  was 
rightfully  refused  not  only  because  the  phraseology  em- 
ployed was  calculated  to  mislead  the  jury,  but  also  and 
principally  for  the  reason  that  it  did  not  contain  a  definition 
of  the  phrase  corpus  delicti.  Succinctly  stated,  the  phrase 
corpus  delicti  means  the  body  of  the  offense,  the  essence 
of  the  crime,  and  proof  of  the  corpus  delicti  inTolves  two 
distinct  but  nevertheless  interdependent  factors,  viz.,  the 
commission  of  a  criminal  act  and  the  defendant's  guilty 
participation  in  the  perpetration  thereof.  While  the  proposed 
instruction  in  the  present  case  did  not  in  terms  refer  to  the 
corp^Ls  delicti,  nevertheless  it  did  embody  all  of  the  essen- 
tials of  a  definition  of  that  phrase,  and  stated  substantially 
the  requirements  of  the  rule  involved  therein.  This  being 
so,  no  good  reason  appears  why  the  court  should  not  have 
given  the  proposed  instruction,  or  have  covered  the  subject 
matter  thereof  in  its  charge  to  the  jury.  We  are  not  un- 
mindful of  the  rule  that  where,  in  any  given  case,  there  is 
evidence  apart  from  the  extra-judicial  confessions  or  ad- 
missions of  the  defendant,  sufficient  to  fully  establish  the 
corpus  delicti,  the  refusal  to  charge  the  jury  upon  that  sub- 
ject will  not  constitute  reversible  error.  {People  v.  Tomalty, 
14  Cal.  App.  224,  [111  Pac.  513].)  Although  the  evidence 
of  the  corpus  delicti  presented  in  the  present  case  was,  as 
previously  pointed  out,  sufficient  to  warrant  the  reception 
in  evidence  of  the  extra-judicial  statements  of  the  defendant, 
and  upon  the  whole  may  have  been,  standing  alone,  barely 
sufficient  to  have  sustained  the  conviction  of  the  defendant, 
nevertheless  it  was  not,  in  our  opinion,  of  a  character  so 
conclusive  and  convincing  as  to  warrant  us  in  saying  that  the 
failure  of  the  trial  court  to  give  the  requested  instruction, 
or  state  in  its  charge  to  the  jury  the  rule  of  law  under  dis- 
cussion, did  not  operate  to  the  substantial  prejudice  of  the 
defendant.  We  cannot  conceive  that  the  jury  in  arriving 
at  the  conclusion  implied  from  the  verdict,  that  the  corpus 
delicti  had  been  established,  did  not  resort  to  the  evidence 
erroneously  admitted,  showing  the  result  of  experiments, 
which  tended  to  discredit  the  defendant's  statements  that 
the  killing  was  the  result  of  an  accidenti  and  consequently 
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it  cannot  be  said  that  the  extra-judicial  statements  of  the 
defendant  formed  no  part  of  the  evidence  upon  which  the 
jury  determined  that  the  corpus  delicti  had  been  established. 
It  is  evident,  therefore,  that  the  proposed  instruction  was 
not  only  of  peculiar  pertinency  to  the  paramount  issue  in 
the  case,  but  was  clearly  essential  to  a  proper  consideration 
of  the  evidence  by  the  jury,  and  that  being  so,  there  is  no 
escape  from  the  conclusion  that  the  refusal  of  the  trial 
court  to  give  such  instruction,  or  to  cover  the  subject  mat- 
ter in  its  own  charge,  was  an  error  which,  because  it  deprived 
the  defendant  of  a  substantial  right  and  undoubtedly  con- 
tributed to  the  verdict,  was  sufScient  in  itself  to  compel  a 
reversal  of  the  judgment  and  the  granting  of  a  new  trial. 

The  judgment  and  order  appealed  from  are  reversed  and 
the  cause  remanded  for  a  new  trial. 

BichardSy  J.,  and  Kerrigan,  J.,  concurred. 


[CiT.  No.  1512.    First  Appellata  Distriet.— Janaary  IS,  1016.] 

SPRAGUE  CANNING  MACHINERY  COMPANY  (a  Cor- 
poration), Respondent,  v.  WESTERN  RANCHING 
CORPORATION,  Appellant. 

Order  ros  Patmknt  of  Monit — ^Evn>KNOS— Ck>NSTBUCTioN  of  Instku- 
MENT. — In  this  action  to  recover  upon  a  written  order  eaUing  for 
the  payment  of  yarioiu  ■oms  of  monej  upon  different  dates,  which 
was  drawn  upon  the  defendant  bj  a  sales  agent  emplojed  bj  it  to 
make  disposition  of  certain  lands,  and  which  was  accepted  bj  the 
plaintiff  in  payment  of  certain  advances  made  by  it  to  such  agent 
to  make  such  sales,  it  is  held  that,  in  the  light  of  the  evidence, 
the  dates  set  after  the  several  installments  which  were  to  be  paid 
by  the  terms  of  the  accepted  order  referred,  not  to  the  times  when 
commissions  would  be  due  and  payable  to  such  agent  from  the 
defendant,  but  that  they  referred  to  the  dates  whereon  the  several 
sums  set  before  them  would  be  due  and  payable  by  the  defendant 
to  the  plaintiff  without  respect  to  when  or  whether  any  particular 
amount  of  eommissions  was  then  earned  or  payable. 
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Id. — EiTECT  or  Obdkr — Novation. — ^It  is  also  held  that  on  the  date  of 
the  drawing  and  acceptance  of  the  order  a  novation  was  agreed  to 
and  aceomplished  between  the  parties  thereto,  and  that  whatever 
contingencies  there  might  be  as  to  the  amoant  of  commissions  then 
or  thereafter  to  be  chargeable  to  the  defendant  as  between  itself 
and  such  agent,  were  assumed  bj  the  defendantj  and  were  not  to 
affect  or  qualify  the  terms  of  its  said  acceptance  or  the  amounts 
to  become  due  the  plaintiff  thereon. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  tlie 
City  and  County  of  San  Francisco,  and  from  an  order  de- 
nying a  new  trial.    J.  J.  Trabucco,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  T.  C.  Gregory,  Theodore  W.  Chester,  and  Thomas  A. 
Allan,  for  Appellant. 

Dan  Hadsell,  for  Respondent 

BICHABDS,  J. — This  is  an  appeal  from  a  judgment  in 
plaintiff's  favor  and  from  an  order  denying  a  new  trial. 
There  is  also  an  appeal  from  an  order  of  the  trial  court 
denying  defendant's  motion  made  under  section  663  of  the 
Code  of  Civil  Procedure  to  vacate  the  judgment  and  enter 
a  judgment  in  favor  of  the  defendant  upon  the  findings. 

As  to  the  latter  appeal,  the  respondent  urges  that  it  must 
be  denied,  for  the  reason  that  the  defendant's  motion  for 
another  judgment  under  said  section  of  the  code  was  made 
after  it  had  taken  and  perfected  its  appeal  from  the  judg- 
ment, and  had  thereby  removed  the  cause  from  the  juris- 
diction of  the  trial  court  for  every  other  purpose  than  that 
of  the  hearing  and  determination  of  a  motion  for  a  new 
trial;  in  other  words,  that  the  defendant,  by  first  taking  its 
appeal  from  the  judgment,  had  deprived  itself  of  recourse 
to  the  remedy  provided  by  section  668  of  the  Code  of  Civil 
Procedure.  The  conclusions  we  have  reached  respecting  the 
merits  of  the  case  render  unnecessary  a  decision  of  this 
question  at  the  present  time. 

The  action  is  one  brought  to  recover  the  sum  of  eight  hun- 
dred dollars  alleged  to  be  payable  and  unpaid  upon  a 
certain  order  which  was  in  worda  and  figures  as  follows: 
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"Chicago,  2/17/11. 
**  Western  Rancliiiig  Corporation, 

''Chicago,  HL 
"Gentlemen: 

''Please  pay  to  the  Spragne  Canning  Machinery  Co.  eom- 
missions  due  me  as  follows: 

100.00  March  15,  1911 

100.00  April    15,    *• 

200.00  May     15,    '• 

200.00  June     15,    *• 

100.00  July      15,    •• 

100.00  Aug.     15,    " 

200.00  Sept.    15,    '* 

100.00  Oct.      15,    '* 

100.00  Nov.      15,    " 

100.00  DEC.    15,    " 

700.00  Jany.    15,  1912 
and  charge  same  to  my  account 

"W.  J.  Latohford.'' 
which  said  order  was  accepted  hy  the  defendant  at  the  time 
it  was  drawn  and  as  a  part  of  the  transaction. 

The  first  contention  of  the  appellant  is  that  its  general  and 
special  demurrer  to  the  complaint  herein  should  have  been 
sustained  for  the  reason  that  it  is  nowhere  alleged  in  said  com- 
plaint that  the  commissions  to  be  paid  to  said  W.  J.  Latch' 
ford  by  the  defendant,  and  upon  the  basis  of  which  this 
order  was  given  and  accepted,  ever  became  due  or  payable 
from  the  defendant  to  Latchford,  and  that  in  the  absence  of 
such  averment  the  complaint  does  not  state  a  cause  of  action. 
The  decision  of  this  point,  however,  depends  upon  the  con- 
struction to  be  placed  upon  the  terms  of  the  above  order  in 
the  light  of  the  facts  of  the  case.  These,  as  developed  by 
the  evidence  and  found  by  the  court,  are  substantially  as 
follows:  It  appears  that  about  the  middle  of  the  year  1910 
the  defendant,  being  desirous  of  employing  W.  J.  Latch- 
ford to  act  as  its  sale  agent  upon  commissions  in  the  dis- 
position of  certain  lands,  went,  through  its  president,  to 
the  plaintiff  and  suggested  that  the  latter  make  advances 
to  Latchford  of  the  moneys  necessary  for  him  to  go  ahead 
with  this  work,  at  the  rate  of  $250  a  month  for  an  indefinite 
period.  Acting  upon  the  assurance  of  the  president  of  the 
defendant  that  the  risk  would  be  nominal  and  the  returns 


Digitized  byLjOOQlC 


Jan.  1916.]     Spraguk  C.  M.  Co.  v.  Western  R.  Corp.      377 

certain,  the  plaintiff  made  the  suggested  advances  to  Latch- 
ford  for  some  time  and  until  they  had  aggregated  a  sum  in 
excess  of  two  thousand  dollars.  Receiving  no  return  the 
plaintiff,  through  its  president,  Mr.  Trench,  and  its  sec- 
retary, Mr.  Babcock,  had  a  meeting  with  Mr.  Latchford  and 
with  Mr.  Crane,  president  of  the  defendant,  at  which  it  was 
stated  by  Latchford  and  acquiesced  in  by  Crane  that  the 
defendant  owed  Latchford  several  thousand  dollars  in  com- 
missions, upon  which  the  of&cers  of  the  plaintiff  demanded 
a  present  settlement  of  its  advances,  and  were  insistent  that 
its  account  with  Latchford  be  then  and  there  closed  up  and 
settled  in  cash,  but  when  Mr.  Crane  said  that  his  company 
could  not  pay  cash  at  that  time  but  would  be  able  to  make 
installment  payments,  the  order  above  set  forth  was  sug- 
gested and  drawn,  the  president  of  the  plaintiff  stating  that 
**if  the  Western  Ranching  Company  will  accept  this  draft 
on  them  for  the  amount  stated  to  be  paid  on  the  dates  men- 
tioned it  will  serve  the  purpose  of  the  Sprague  Canning 
Company  as  well  as  cash,  and  enable  us  to  dismiss  W.  J. 
Latchford 's  account  on  our  books."  The  defendant's  presi- 
dent, Mr.  Crane,  indorsed  its  acceptance  upon  the  order,  and 
apparently  acquiesced  in  the  above  statement  as  to  its  pur- 
pose and  effect,  which  being  done  the  plaintiff  at  once  cred- 
ited the  account  of  W.  J.  Latchford  upon  its  books  with  the 
sum  of  two  thousand  dollars,  and  charged  the  defendant  as 
its  debtor  with  said  sum. 

The  court  found  in  substance  the  foregoing  facts,  and  also 
found  substantially,  although  not  in  express  words,  that  a 
novation  was  thereby  and  then  and  there  accomplished  by 
which  the  plaintiff  accepted  the  defendant  as  its  debtor  in 
the  place  and  stead  of  Latchford,  and  released  the  latter 
from  further  liability  for  said  advances.  The  evidence  in  the 
case  sufSciently  sustains  these  findings,  although  it  also  dis- 
closes, and  the  court  found,  that  after  the  making  and  ac- 
ceptance of  the  order  difficulties  arose  between  Latchford 
and  the  defendant,  as  a  result  of  which  only  a  comparatively 
small  amount  of  commissions  ever  became  due  from  the  de- 
fendant to  Latchford,  and  hence,  as  the  defendant  claims, 
only  the  sum  of  $68  became  due  and  payable  by  the  defendant 
to  the  plaintiff  upon  the  aforesaid  order. 

From  the  foregoing  statement  of  the  facts  as  developed 
by  the  evidence  and  found  by  the  court,  two  conclusions  are 
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to  be  drawn  which  are  determinative  of  every  material  point 
in  the  case:  The  first  is  that  as  to  the  dates  set  after  the 
several  installments  which  are  to  be  paid  by  the  terms  of 
the  accepted  order,  those  refer  not  to  the  times  when  com- 
missions would  be  due  and  payable  from  the  defendant  to 
Latchford,  but  they  refer  to  the  dates  whereon  the  several 
sums  set  before  them  will  be  due  and  payable  by  the  defend- 
ant to  the  plaintiff  without  respect  to  when  or  whether  any 
particular  amount  of  commissions  was  earned  or  payable. 
This  being  so,  it  was  not  necessary  for  the  plaintiff  to  make 
any  averment  in  its  complaint  with  respect  to  whether  any 
such  commissions  had  become  due  or  payable  at  the  time  this 
suit  was  brought.  All  that  it  had  to  aver  was  that  the  sums 
due  to  it  by  the  terms  and  at  the  times  specified  in  said  order 
were  unpaid.  The  defendant's  demurrer  was  properly  over- 
ruled. 

The  next  conclusion  to  be  drawn  from  the  findings  of  fhe 
court  is  that  on  the  date  of  the  drawing  and  acceptance  of 
the  order  in  question  a  novation  was  agreed  to  and  accom- 
plished between  the  parties  thereto,  and  that  whatever 
contingencies  there  might  be  as  to  the  amount  of  commis- 
sions then  or  thereafter  to  be  chargeable  to  the  defendant  as 
between  itself  and  Latchford,  were  assumed  by  the  defend- 
ant and  were  not  to  affect  or  qualify  the  terms  of  its  said 
acceptance  or  the  amounts  to  become  due  the  plaintiff  there- 
on. So  far  as  the  latter  was  concerned,  the  transaction  which 
took  form  and  expression  in  this  order  was  the  equivalent 
of  a  cash  transaction,  and  was  to  serve  as  a  reimbursement 
to  it  of  the  sums  of  money  advanced  to  Latchford  at  the 
defendant's  suggestion  and  for  the  mutual  benefit  of  them 
both. 

The  authorities  fully  sustain  the  legal  conclusion  that  the 
facts  as  shown  in  the  evidence  and  found  by  the  court  were 
sufficient  to  create  and  constitute  a  novation  betwe^i  the 
parties  within  the  meaning  and  intent  of  the  code.  (Civ. 
Code,  sec.  1530;  Bank  of  Yolo  v.  Bank  of  Woodland,  3  Cal. 
App.  561,  [86  Pac.  820] ;  Bank  of  Montreal  v.  Potts,  93  Mich. 
342,  53  N.  W.  522].) 

From  these  views  it  follows  that  the  findings  of  the  court — 
which  the  evidence  in  the  case  supports  in  their  turn — sus- 
tain the  judgment;  that  the  motion  of  the  defendant  for 
another  and  different  judgment  under  section  663  of  the  Code 
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of  CivU  Procedure  waa  therefore  properly  denied;  and  that 
the  order  of  the  court  denying  the  same,  and  also  the  judg- 
ment and  order  denying  a  new  trial,  should  be  and  they  are 
hereby  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  February  11,  1916,  and  a 
petition  to  have  the  cause  heard  in  the  supreme  court,  after 
judgment  in  the  district  court  of  appeal,  waa  denied  by  the 
supreme  court  on  March  9,  1916. 


[GiT.  No.  1749.    First  Appellate  District.— January  18,  1916.] 

P.  J.  GHISELLI,  Respondent,  v.  ALEXANDER  THORS- 
TENSEN  et  al.,  Appellants. 

QuDETnro  TiTLi — Evidence — Tax  Deed — Insuphcient  Compiaint — De- 
fective Description. — In  an  action  to  quiet  title  to  a  lot  of  land 
wherein  the  plaintiff  based  his  title  upon  a  tax  deed,  it  is  error  to 
admit  in  evidence  the  documentary  proofs  of  the  assessment,  sale, 
and  tax  deed  in  support  of  such  title,  where  the  description  of  the 
land  set  forth  in  the  complaint  with  all  of  its  courses  running  either 
northeasterly  or  southeasterly  is  radically  defective,  in  that  it  can- 
not be  made  to  describe  a  rectangular  piece  of  land,  or  to  include 
more  than  a  small  triangular  fraction  of  the  lot  to  which  the  docu- 
mentary evidence  related  and  which  the  findings  of  the  court 
deaeribed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  de- 
nying a  new  triaL    Gteorge  L.  Jones,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hiram  E.  Casey,  Charles  F.  Blandin,  L.  A.  Kottinger,  and 
Hilton  Shepardson,  for  Appellants. 

H.  M.  Anthony,  for  Respondent. 
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RICHARDS,  J. — ^Thia  is  an  appeal  from  a  judgment  in 
favor  of  the  plaintiff  and  from  an  order  denying  a  new 
trial. 

The  action  is  in  form  an  action  to  quiet  title  to  a  tract  of 
land,  the  plaintiff's  alleged  title  to  which  rests  upon  a  tax 
deed.  The  first  contention  of  the  appellants  to  be  considered 
is  that  relating  to  the  sufSciency  of  the  description  of  the 
land  in  question  as  set  forth  in  the  complaint  to  justify  the 
admission  of  the  documentary  evidence  upon  which  the  title 
of  the  plaintiff  must  rest.  The  action  was  commenced  prior 
to  the  eighteenth  day  of  April,  1906,  and  the  complaint  and 
whatever  other  papers  in  the  case  were  then  on  file  were 
destroyed  in  the  conflagration  of  that  date.  In  the  month 
of  June  of  the  following  year  the  plaintiff  upon  proper  ap- 
plication obtained  an  order  for  the  restoration  of  the  records 
in  the  case,  and  thereupon  filed  what  purported  to  be  a 
copy  of  the  original  complaint  in  the  action.  The  descrip- 
tion of  the  property  contained  in  this  restored  complaint  is 
as  follows:  ''Commencing  at  a  point  on  the  southeasterly 
of  Jessie  street  distant  thereon  203  feet  northeasterly  from 
New  Anthony  street,  thence  running  northeasterly  along 
the  said  southerly  line  of  Jessie  street  15  feet;  thence  at  a 
right  angle  southeasterly  87  feet  and  6  inches;  thence  at  a 
right  angle  southeasterly  15  feet,  and  thence  at  a  right  angle 
northeasterly  87  feet  and  6  inches  to  the  point  of  beginning.'' 

It  is  obvious  that  this  description  with  all  of  its  courses 
running  either  northeasterly  or  southeasterly  is  radically  de- 
fective, in  that  it  cannot  be  made  to  describe  a  rectangular 
piece  of  land  or  to  include  more  than  a  small  triangular 
fraction  of  the  lot  of  land  to  which  the  documentary  evi- 
dence in  the  case  relates  and  which  the  findings  and  judg- 
ment of  the  court  describe.  This  being  so,  the  objections 
which  the  defendant  Blandin  urged  to  the  admission  in  evi- 
dence of  the  essential  proofs  upon  which  the  plaintiff  relied 
to  sustain  his  title  presented  this  point  to  the  trial  court  at 
all  stages  of  the  trial  when  such  proofs  were  offered;  and 
it  cannot  therefore  be  said,  as  the  respondent  now  contends, 
that  the  point  of  the  insufiiciency  of  the  complaint  in  the 
matter  of  this  description  is  being  for  the  first  time  urged 
in  thia  court;  nor  does  the  record  before  us  sustain  the  re- 
spondent's further  contention  that  the  description  in  the 
original  complaint  which  was  destroyed  in  the  conflagration 
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was  correct;  on  the  contrary,  every  inference  which  arises 
from  the  proceedings  attending  the  restoration  of  the  lost 
record  leads  to  the  conclusion  that  the  error  is  one  which 
existed  from  the  inception  of  the  case.  The  only  crumb  of 
comfort  which  the  respondent  can  find  in  this  record  con- 
sists in  the  fact  that  in  two  of  the  several  answers  which  the 
defendants  filed  in  the  case,  and  in  connection  with  denials 
therein  of  the  plaintiff's  title,  a  correct  description  of  the 
lot  appears.  The  record  discloses,  however,  that  these  an- 
swers were  filed  shortly  after  the  loss  of  the  original  papers 
and  before  their  attempted  restoration;  and  it  further  ap- 
pears that  the  cause  did  not  go  to  trial  upon  these  answers, 
but  upon  a  second  amended  answer  filed  long  after  the 
restoration  of  the  record  in  which  no  description  of  the  prop- 
erty appears.  In  this  state  of  the  record  in  this  case  we  are 
constrained  to  hold  the  plaintiff's  complaint  herein  insuffi- 
cient to  justify  the  introduction  of  the  documentary  proofs 
of  the  assessment,  sale,  and  tax  deed  which  the  plaintiff 
proffered  in  support  of  his  title  and  to  sustain  the  judgment 
of  the  court  based  upon  such  proofs. 

In  view  of  the  fact  that  the  appeal  must  be  sustained  and 
the  cause  returned  to  the  trial  court  for  such  further  pro- 
ceedings therein  as  may  be  requisite  for  the  preparation  of  a 
proper  record  for  the  retrial  of  the  cause,  we  do  not  deem 
it  necessary  at  this  time  to  pass  upon  the  other  points  in 
the  case,  involving,  as  they  do,  the  sufficiency  of  the  assess- 
ment, sale,  and  conveyance  of  a  lot  other  than  that  described 
in  the  plaintiff's  complaint. 

Judgment  and  order  reversed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  February  11,  1916. 
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[Ctw.  No.  1701.    Tint  Appellate  District.— January  14,  1916.] 

GEORGE  W.  MERRILL,  as  Administrator,  etc.,  Respondent, 
▼•  M.  S.  KOHLBERG,  Appellant 

Damages— Bbeaoh  of  Contbact— PLXADmo— Suitioienct  or  Eyn>BNGB 
— Gbnsbal  Vebdict. — Where  in  an  aetion  for  damages  for  breach  of 
a  contract  to  purchase  goods  to  be  manufactured  and  delivered, 
the  complaint  purports  to  state  a  cause  of  aetion  in  two  counts,  one 
upon  an  oral  contract  and  the  other  on  a  written  contract,  and  the 
evidence  is  amply  sufficient  to  support  the  finding  of  the  jury  Im- 
plied from  the  general  verdict  that  the  defendant  breached  the  oral 
contract,  the  insufficiency  of  the  evidence  to  establish  the  breacA 
of  the  written  contract  becomes  immaterial. 

Id. — Statuti  of  Frauds — Sionimo  of  Mkmoranduic — Part  Rbgxift. — 
Where  it  is  pleaded  and  proven  that  the  written  memorandum  of  the 
contract  relied  upon  in  the  first  count  of  the  complaint  was  signed 
by  the  defendant  and  also  that  the  defendant  received  and  accepted 
part  of  the  goods,  the  right  of  the  plaintiff  to  recover  is  not  in- 
hibited by  the  statute  of  frauds. 

Id. — Measure  of  Daicages— Trial  upon  Erroneous  Theory — Appeal— 
BuLE. — Where  the  counsel  for  the  defendant  insisted  oyer  the  plain- 
tiff's protest  that  the  trial  should  proceed  upon  the  erroneous  theory 
that  the  measure  of  damages  was  covered  and  controlled  by  sec- 
tions 3311  and  3353  of  the  Civil  Code,  which  in  effect  declare  the 
measure  of  damages  for  the  breach  of  a  buyer's  agreement  to  pur- 
chase personal  property  is  the  difference  between  the  contract  priee 
and  the  market  value,  he  cannot  insist  upon  appeal  that  the  plain- 
tiff's damages  should  have  been  established  under  section  1512  of 
such  code,  which  in  effect  provides  the  measure  of  damages  in  cases 
of  prevention  of  performance  of  contracts  to  be  the  difference 
between  the  cost  of  manufacture  and  the  contract  price. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  de- 
nying a  new  trial.    Franklin  J.  Cole,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wise  &  O'Connor,  for  Appellant 

Philip  Bancroft,  for  Respondent 

LENNON,  P.  J. — In  this  action  for  damages  for  breach  of 
contract  the  plaintiff  upon  the  verdict  of  a  jury  recovered 
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a  judgment  against  the  defendant  in  the  snm  of  three  thou- 
sand dollars,  from  which  and  from  an  order  denying  a  new 
trial  the  defendant  has  appealed. 

The  plaintiff's  complaint  purported  to  state  a  cause  of 
action  in  two  counts, — one  upon  an  oral  contract  and  the 
other  upon  a  written  contract.  The  first  count  in  substance 
alleged  that  in  the  month  of  May  or  July,  1907,  the  defend- 
ant at  Jersey  City,  state  of  New  Jersey,  entered  into  a 
contract  with  Harriett  S.  Hall,  plaintiff's  testatrix,  a  mem- 
orandum of  which  was  signed  and  delivered  to  her  on  the 
tenth  day  of  July,  1907,  by  the  defendant,  whereby  it  was 
agreed  that  she  would  seU  to  the  defendant  one  thousand  two 
hundred  dozen  pairs  of  gloves  of  a  quality  known  as  the  2074 
M.  C,  at  the  rate  of  $9.50  per  dozen,  to  be  delivered  each  month 
commencing  with  the  month  of  December,  1907;  that  the 
gloves  were  to  be  manufactured  by  said  Harriett  S.  Hall 
upon  receiving  from  the  defendant,  a  sufficient  length  of 
time  in  advance  of  the  manufacture  to  enable  her  to  comply 
with  the  desires  of  the  defendant,  specifications  designating 
the  sizes  and  colors  in  which  he  desired  the  gloves  to  be  manu- 
factured and  delivered;  that  such  specifications  were  made 
and  furnished  by  the  defendant  for  275  dozen  pairs  of 
gloves,  which  were  actually  manufactured,  delivered  to  and 
accepted  by  the  defendant  and  paid  for;  that  notwithstand- 
ing the  fact  that  said  Harriett  S.  Hall  performed  all  of  the 
conditions  of  said  contract  on  her  part  to  be  performed,  and 
was  at  all  times  ready  and  willing  to  deliver  the  gloves  con- 
tracted for  to  the  defendant  at  the  rate  of  two  hundred 
dozen  pairs  per  month,  the  defendant  continually,  inten- 
tionally, and  in  breach  of  said  contract  failed  to  specify  the 
sizes  or  colors  in  which  the  remaining  deliveries  of  gloves 
were  to  be  made,  and  finally,  on  July  10,  1908,  informed  said 
Harriett  S.  Hall  that  he  was  not  in  a  position  to  take  any 
more  gloves  from  her,  and  would  not  accept  any  further  de- 
livery of  gloves  contracted  for,  and  that  he  would  not  pay 
for  the  same  if  they  were  delivered,  all  of  which  it  was  al- 
leged prevented  said  Harriett  S.  Hall  from  manufacturing 
and  delivering  the  full  quantity  of  the  gloves  called  for  by 
the  contract.  Then  follows  an  allegation  to  the  effect  that 
said  Harriett  S.  Hall  could  have  manufactured  and  de- 
livered the  remaining  925  dozen  pairs  of  gloves  at  a  totAl 
cost  to  her  of  $4.62  per  dozen,  which  would  have  resulted 


Digitized  byLjOOQlC 


384  Merrill  v.  Eohlberg.         [29  Cal.  App. 

in  a  net  profit  to  her  of  $4.87  per  dozen  pairs,  and  that  aa 
a  consequence  of  the  refusal  of  the  defendant  to  perform 
his  part  of  the  contract  she  was  damaged  in  the  sum  of 
$4,514. 

The  second  count  of  the  plaintiff's  complaint  consisted  of 
a  restatement  of  the  allegations  of  the  first  cause  of  action 
in  every  particular  save  and  except  that  the  contract  was 
specifically  alleged  to  have  been  expressed  in  writing. 

The  defendant,  answering,  denied  all  of  the  material  al- 
legations of  the  plaintiff's  complaint,  and  at  the  same  time 
cross-complained  upon  a  purported  cause  of  action  for  dam- 
ages in  the  sum  of  $2,636.25,  based  upon  the  alleged  refusal 
of  the  plaintiff's  testatrix  to  manufacture  and  deliver  to 
the  defendants  the  full  quantity  of  the  gloves  called  for  by 
the  contract.  The  defendant,  however,  does  not  appear  to 
be  dissatisfied  with  the  verdict  and  judgment  entered  against 
him  upon  the  issues  raised  by  the  cross-complaint,  and  there- 
fore that  phase  of  the  case  need  not  be  further  adverted  to. 

The  principal  point  presented  in  support  of  the  appeal 
is  that  the  evidence  adduced  at  the  trial  is  not  sufficient  to 
support  a  finding  which  it  is  insisted,  in  order  to  support 
the  judgment,  must  be  implied  from  the  verdict  of  the  jury 
to  the  effect  that  the  contract  pleaded  and  relied  upon  for  a 
cause  of  action  in  the  second  count  of  the  plaintiff's  com- 
plaint consisted  of  a  valid  and  binding  obligation.  Con- 
ceding, without  deciding,  the  question  as  to  whether  or  not 
the  contract  relied  upon  in  the  second  count  of  the  plaintiff's 
complaint  was  defective  in  the  several  particulars  claimed 
by  counsel  for  the  defendant,  nevertheless  the  judgment  and 
verdict  must  stand. 

The  vice  of  the  argument  of  counsel  for  the  defendant 
made  in  this  behalf  is  to  be  found  in  the  erroneous  assump- 
tion that  a  finding  of  the  validity  of  the  alleged  written  con- 
tract was  essential  to  support  the  verdict  The  verdict  was 
general  in  its  terms,  and  consequently  covered  every  issue 
in  the  case,  and  must  be  upheld  if  it  finds  support  in  the 
evidence  adduced  upon  the  whole  case.  The  evidence  prof- 
fered and  admitted  in  support  of  the  plaintiff's  case  was 
not  directed  or  limited  to  any  particular  phase  of  the  case, 
and  as  a  matter  of  course  it  was  not  essential  to  a  recovery 
by  the  plaintiff  that  he  should  establish  the  due  execution 
and  breach  by  the  defendant  of  both  an  oral  and  written  con. 
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tract.  Proof  of  either  would  suffice  to  warrant  and  support 
a  judgment  in  his  favor.  An  inspection  of  the  record  satis- 
fies us  that  the  evidence  adduced  upon  the  whole  case  is  amply 
sufficient  to  support  the  finding  of  the  jury  implied  from  the 
verdict  that  the  defendant  entered  into  and  subsequently 
willfully  and  without  just  cause  breached  the  oral  contract 
alleged  and  relied  upon  for  a  cause  of  action  in  the  first  count 
of  the  plaintiff's  complaint;  and  therefore,  conceding  the 
correctness  of  the  defendant's  contention  concerning  the  in- 
sufficiency of  the  evidence  to  support  the  implied  finding  of 
the  execution  and  breach  of  an  express  contract,  the  verdict 
and  judgment  must  stand. 

Incidentally  it  is  urged  that  even  though  the  evidence  shows 
the  execution  and  breach  of  the  oral  agreement  pleaded  in 
the  first  count  of  the  complaint,  the  plaintiff  was  not  as  a 
matter  of  law  entitled  to  recover  thereon,  because  prima  facie 
it  was  inhibited  by  the  statute  of  frauds.  The  answer  to  this 
contention  is  that  the  plaintiff's  complaint  pleaded,  and  the 
evidence  adduced  in  support  thereof  showed  that  a  written 
memorandum  of  the  contract  relied  upon  in  the  first  count 
of  the  complaint  was  signed  by  the  defendant,  the  party  to  be 
charged.  Moreover,  the  plaintiff's  complaint  alleged — and 
the  allegation  is  amply  supported  by  the  evidence — ^that  the 
plaintiff's  testatrix  manufactured  and  forwarded  275  dozen 
pairs  of  gloves  pursuant  to  the  terms  of  the  contract,  which 
the  defendant  received  and  accepted.  These  pleaded  and 
proven  facts  were  sufficient  to  take  the  contract  in  question 
without  the  statute  of  frauds.     (Code  Civ.  Proc,  sec.  1973.) 

Evidently  the  case  was  tried  upon  the  suggestion  of  coun- 
sel for  the  defendant,  and  despite  the  persistent  protest  of 
counsel  for  the  plaintiff,  upon  the  theory  that  the  measure  of 
the  plaintiff's  damage  was  covered  and  controlled  by  the  pro- 
visions of  sections  3311  and  3353  of  the  Civil  Code,  which 
in  effect  declare  that  the  measure  of  damages  for  the  breach 
of  a  buyer's  agreement  to  purchase  personal  property  is  the 
difference  between  the  contract  price  and  the  market  value. 
It  is  now  insisted  upon  behalf  of  the  defendant  that  the 
plaintiff's  damages  should  have  been  established  under  the 
provisions  of  section  1512  of  the  same  code,  which  in  effect 
provide  that  the  measure  of  damages  in  cases  of  the  character 
pleaded  and  proven  by  the  plaintiff  in  the  present  case  ia  the 
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difference  between  the  cost  of  manufacture  and  the  contract 
price. 

There  would  be  much  force  in  this  contention  if  it  were  not 
for  the  fact  that  the  record  shows  that  the  counsel  for  the  de- 
fendant insisted  that  the  trial  of  the  case  should  proceed  upon 
the  theory  that  the  measure  of  the  plaintiff's  damage  was  the 
difference  between  the  contract  price  and  the  market  value  of 
the  goods  contracted  for. 

The  plaintiff  pleaded  a  cause  of  action  which  proceeded 
upon  the  theory  that  the  gloves  contracted  for  were  not  manu- 
factured by  plaintiff's  testatrix  because  of  the  defendant's 
refusal  to  keep  his  part  of  the  contract,  and  clearly  contem- 
plated that  the  measure  of  the  plaintiff's  damage  resulting 
from  the  defendant's  prevention  of  the  plaintiff's  perform- 
ance of  the  contract  would  be  the  difference  between  the  con- 
tract price  and  the  cost  of  manufacture,  as  provided  in  sec- 
tion 1512  of  the  Civil  Code.  Counsel  for  the  plaintiff 
endeavored  to  present  the  case  upon  that  theory,  but  was 
thwarted  in  his  efforts  to  introduce  evidence  of  the  cost  of 
manufacture  by  the  insistent  and  successful  objections  of  the 
counsel  for  the  defendant  that  *'such  evidence  was  incompe- 
tent, irrelevant  and  immaterial,  as  the  true  measure  of  dam- 
ages was  the  difference  between  the  contract  price  of  $9.50 
per  dozen  pairs  of  gloves,  and  the  market  price  of  the  gloves 
at  the  nearest  market— Jersey  City;  and  that  plaintiff's 
theory  of  damages  as  set  forth  in  the  first  amended  complaint, 
viz.,  the  difference  between  the  cost  of  manufacture  of  the 
gloves  and  the  contract  price  was  erroneous.'*  Upon  this 
objection  being  sustained  by  the  trial  court  over  the  protest 
of  the  plaintiff,  permission  was  asked  and  granted  to  amend 
the  plaintiff's  complaint  to  meet  the  objection  and  conform 
to  the  ruling  of  the  court.  Thereafter  counsel  for  the  respec- 
tive parties  and  the  trial  court  proceeded  in  the  trial  of  the 
case  upon  the  theory  that  the  measure  of  the  plaintiff's  dam- 
age wajs  the  difference  between  the  market  value  at  the  nearest 
market  and  the  contract  price. 

After  having  led  the  court  into  error  and  compelled  counsel 
for  the  plaintiff  to  adopt  and  conform  to  an  erroneous  theory 
for  the  trial  and  determination  of  the  case,  it  surely  does  not 
lie  in  the  mouth  of  the  defendant  to  insist  in  support  of  the 
appeal  that  the  case  should  have  been  tried  upon  the  theory 
first  adopted  by  the  plaintiff,  which  counsel  for  the  defendant 
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now  contends  to  be  the  correct  one.  (Durkee  v.  Chino  Land 
etc.  Co.,  151  Cal.  561,  [91  Pac.  389] ;  Easier  Co.  v.  Griffing 
etc.  Co,,  133  111.  App.  635 ;  WUson  v.  Chicago  etc.  By.  Co.,  144 
Iowa,  99,  [121  N.W.  1102].) 

The  opinion  of  the  supreme  court  of  the  state  of  Utah  in 
the  case  of  Lehcher  v.  Lambert,  23  Utah,  1,  [63  Pac.  628], 
in  disposing  of  a  similar  point,  aptly  applies  to  the  situation 
presented  here.  In  that  case  the  court  said  that  **To  permit 
a  party  who  has  tried  his  case  wholly  or  in  part  on  a  certain 
theory,  which  theory  was  acted  on  by  the  trial  court,  to  change 
his  position  and  adopt  another  and  different  theory  on  appeal, 
would  not  only  be  unfair  to  the  trial  court,  but  manifestly 
unjust  to  the  opposing  litigant;  and  especially  would  this  be 
true  where,  as  in  the  case  at  bar,  respondent  insisted  in  the 
lower  court  on  trying  the  case  on  the  theory  now  contended 
for  by  appellant  but,  in  pursuance  of  objections  made  by  her, 
was  overruled  by  the  court.*'  It  should  be  noted  in  passing 
that  the  counsel  who  now  raises  this  point  is  not  responsible 
for  the  objection  made  during  the  trial,  he  not  having  par- 
ticipated therein. 

The  complaint  as  amended  by  leave  of  the  court  during  the 
trial  alleged  that  the  nearest  market  for  the  gloves  contracted 
for  was  the  city  of  New  York  in  the  state  of  New  York.  This 
allegation  was  not  denied  in  the  amended  answer  of  the  de- 
fendant filed  during  the  trial  and  after  the  plaintiff's  com- 
plaint had  been  so  amended.  This  being  so,  it  is  an  admitted 
fact  in  the  case  that  the  city  of  New  York  was  the  nearest 
market  for  the  gloves  contracted  for,  and  therefore  the  de- 
fendant will  not  now  be  heard  to  complain  that  there  was  no 
evidence  of  the  market  value  of  the  gloves  in  Jersey  City, 
where  delivery  was  to  be  made  under  the  terms  of  the 
contract. 

The  plaintiff's  pleading  and  proof  are  not  at  variance. 
True  it  is  that  the  plaintiff  alleges  that  the  plaintiff's  testa- 
trix performed  **all  the  terms  and  conditions  of  the  contract 
on  her  part  to  be  performed,"  and  the  evidence  shows  that 
she  did  not  manufacture  and  deliver  the  full  quantity  of 
gloves  contracted  for.  But  the  allegation  of  the  complaint 
in  this  particular,  considered  and  construed  in  conjunction 
with  other  allegations  of  the  complaint,  may  be  fairly  said 
to  mean  no  more  than  that  plaintiff's  testatrix  duly  per- 
formed all  the  conditions  of  the  contract  on  her  part  to  be  per- 
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formed  up  to  the  time  she  was  prevented  from  further  per- 
formance by  the  wrongful  conduct  of  the  defendant.  And 
even  if  that  were  not  the  correct  construction  of  the  plaintiff's 
pleading,  the  worst  that  could  be  said  of  it  is  that  it  was 
ambiguous  and  uncertain — a  fault  which  cannot  be  availed 
of  here  in  the  absence  of  a  special  demurrer. 
The  judgment  and  order  appealed  from  are  afSrmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court* 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  March  13,  1916. 


[dr.  Ko.  1480.    Third  AppeHs/to  Distriet.— Jannarj  14,  1916.] 

A.    BEONQB,    Respondent,    v.    MOWAT    &    COMPANY, 

Appellant. 

CoNTBAor  —  Sal8  ov  Raisin  Crop  —  Pleading — ^Aicendmxnt  or  0dm- 
PLAINT — ^Refusal  to  Stbikx  tbou  Files — Single  Transaction. — 
In  this  action,  whieli  involved  but  a  single  transaction  of  the  alleged 
sale  hj  plaintiff  and  purchase  by  defendant  of  a  certain  lot  of 
raisins  at  a  certain  price  per  pound  alleged  to  have  been  delivered 
in  a  certain  number  of  sweat  boxes,  as  to  which  latter  the  only 
dispute  was  whether  or  not  the  defendant  had  appropriated  them  to 
its  own  use  and  benefit  and  as  to  their  value,  it  is  held  that  the 
defendant  was  not  prejudiced  by  the  refusal  to  strike  the  second 
amended  complaint  from  the  files  on  the  ground  that  it  stated  a 
new  cause  of  action,  as  the  facts  all  related  to  one  and  the  same 
transaction  and  the  relative  rights  of  the  parties  were  fully  exploited 
at  the  trial  upon  such  complaint  and  the  answer  thereto. 

Ii>. — QuALiTT  op  Raisins — Supfioisngt  of  Etedenos. — It  is  held  herein 
that  there  was  evidence  from  which  the  jury  were  justified  in 
finding  that  the  raisins  were  of  the  quality  called  for  by  the  eontraet. 

Id. — Appeal — Finding  on  CONrucnNG  Evidenob^— Where  the  evidenoe 
is  conflicting  and  there  is  substantial  evidence  sufficient  to  justify 
the  finding  in  question,  the  reviewing  court  will  not  disturb  it  even 
though  the  evidence  would  have  justified  a  finding  favorable  to  the 
opposing  party. 

Id. — Time  of  DELiVBaT--BuPFiciBNOT  of  Evidence^ — ^It  is  also  held 
that  eoniidering  all  the  circumstances,  together  with  the  failure  to 
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express  a  definite  date  for  the  delivery  of  the  raisins,  the  jary  were 
jnstifled  in  finding  that  there  was  no  violation  of  the  terms  of  the 
contract  so  far  as  the  time  of  delivery  was  concerned. 

lb. — AcGSPTANGX  OF  Raisins — SuTFioxiNGT  OF  EviDBNOi. — Where  it  is 
shown  that  the  raisins  were  such  as  were  called  for  by  the  contract 
and  were  delivered  on  time,  it  became  defendant's  duty  to  accept 
and  pay  for  them. 

Id. — AooEPTANcx  OF  Portion  of  Raisins — Effect  upon  Dsuvskt — In- 
STKUGTION. — An  instruction  "that  the  evidence  is  without  contra- 
diction in  this  case  that  the  raisins  in  question  were  tendered  to 
defendant,  who  thereupon  accepted  a  portion  thereof;  and  if  you 
believe  such  evidence  and  so  find,  then  the  court  instructs  that  the 
defendant  is  estopped  from  claiming  that  such  raisins  were  not 
delivered  on  time,"  is  erroneous,  but  without  prejudice,  where  it  is 
found  on  sufKcient  evidence  that  the  raisini  were  of  the  proper 
quality  and  tendered  on  time. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County,  and  from  an  order  denying  a  new  trial.  George  E. 
Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Strother  &  Aynesworth,  and  M.  K.  Harris,  for  Appellant. 

James  Gallagher,  and  L.  L.  Cory,  for  Respondent 

CHIPMAN,  P.  J.— The  original  complaint  alleged  that 
"on  or  about  the  17th  day  of  September,  1912,  plaintiff  sold 
and  delivered  to  defendant  78,458  pounds  of  raisins  at  the 
agreed  price  of  3  cents  per  pound,  making  a  total  price  of 
$2,353.54;  and  defendant  purchased  and  received  the  same  at 
said  price";  that  the  whole  thereof  is  now  due  and  unpaid,  with 
interest  at  seven  per  cent  per  annum  from  said  date.  In  a  sec- 
ond cause  of  action  it  is  alleged  that,  on  or  about  the  seven- 
teenth day  of  September,  1912,  defendant  took  and  converted 
to  its  own  use  454  sweat  boxes  belonging  to  plaintiff,  which 
were  of  the  reasonable  value  of  75  cents  each,  or  a  total  value 
of  $340.50 ;  that  no  part  of  said  sum  has  been  paid,  and  the 
same  is  due  and  owing  from  defendant  to  plaintiff,  with  in- 
terest thereon  at  seven  per  cent  per  annum  from  said  date. 
Judgment  is  prayed  for  $2,694.24,  with  interest  at  seven  per 
cent  from  September  17, 1912,  to  date  of  judgment.  The  com- 
plaint was  filed  September  27,  1912. 
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On  October  23,  1912,  plaintiff  filed  a  first  amended  com- 
plaint. The  first  cause  of  action  is  the  same  as  in  the  original 
complaint.  The  second  cause  of  action  is  the  same  as  stated 
in  the  original  complaint  except  that  it  is  alleged  that  ''said 
raisins  were  so  delivered  and  received  in  454  certain  sweat 
boxes  belonging  to  plaintiff,  of  the  reasonable  value  of  75 
cents  each  and  which  sweat  boxes  defendant  took,  applied 
and  appropriated  to  its  own  use  and  benefit,''  and  that  plain- 
tiff demanded  of  defendant  a  return  which  defendant  failed 
and  refused  to  do. 

On  January  13,  1913,  plaintiff  served  and  filed  a  second 
amended  complaint  by  leave  of  court.  In  this  amended  com- 
plaint plaintiff  alleged  that  on  or  about  June  10,  1912,  ''a 
certain  agreement  in  writing  was  made  and  entered  into  be- 
tween the  plaintiff  and  the  defendant  for  the  purchase  and 
sale  of  a  certain  crop  of  raisins  then  owned  by  the  plaintiff, 
to- wit,  all  the  crop  of  loose  muscatel  raisins  grown  and  pro- 
duced during  the  season  of  1911,  upon  the  ranch  of  said  plain- 
tiff at  Las  Palmas,  Fresno  county,  estimated  in  quantity  to 
be  about  40  tons  at  the  agreed  price  of  3  cents  per  pound,  all 
in  accordance  with  the  terms  and  provisions  of  said  contract, 
a  true  copy  of  which  is  hereto  annexed  and  marked  exhibit 
'A'  and  made  part  of  this  amended  complaint";  that,  by  the 
provisions  in  said  contract,  "to-wit,  40  tons  L.  M.,  1911  crop, 
3,"  the  parties  hereto  meant,  to  wit:  40  tons  of  loose  muscatel 
raisins  of  the  1911  crop,  price  three  cents  per  pound,  and  was 
so  understood  by  the  parties ;  that,  pursuant  to  said  contract, 
plaintiff  delivered  and  defendant  accepted  78,458  pounds  of 
the  raisins  therein  referred  to  at  the  agreed  price  of  three 
cents  per  pound,  amounting  in  all  to  $2,353.74;  that  no  part 
of  the  same  has  been  paid,  and  there  is  now  due  and  owing 
from  defendant  to  plaintiff  the  said  sum  of  $2,353.74,  with 
interest  from  September  17, 1912 ;  that  plaintiff  has  duly  per- 
formed each  and  all  the  provisions  of  said  contract  on  his 
part  to  be  performed.  In  a  second  cause  of  action  it  is  al* 
leged  that,  on  or  about  June  10,  1912,  the  plaintiff  sold  and 
delivered  to  defendant  and  defendant  purchased  of  plaintiff 
78,458  pounds  of  loose  muscatel  raisins  at  the  agreed  price 
of  three  cents  per  pound,  the  reasonable  market  price  thereof ; 
that  no  part  of  the  same  has  been  paid,  and  there  is  now  due 
and  owing  to  plaintiff  from  defendant  $2,353.74,  with  interest 
at  seven  per  cent  per  annum  from  September  17, 1912.    As  a 
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third  cause  of  action  it  is  alleged  that,  on  or  about  Septem- 
ber 17,  1912,  plaintiff  was  the  owner  of  and  entitled  to  the 
possession  of  454  sweat  boxes  of  the  reasonable  value  of  75 
cents  each,  amounting  to  $340.50,  and  that,  on  said  day,  with- 
out plaintiff's  knowledge  or  consent,  defendant  took  and  ap- 
propriated said  sweat  boxes  and  all  thereof,  and  ever  since 
has  retained  and  still  retains  the  same  to  her  own  use  and 
benefit ;  that  no  part  of  the  same  has  been  paid  and  the  whole 
thereof  is  due  and  unpaid.  Plaintiff  prays  judgment  for  the 
sum  of  $2,694.24,  with  interest  from  September  17,  1912,  at 
seven  per  cent  per  annum. 

In  each  of  the  complaints  it  is  alleged  that  V.  A.  Mowat 
was,  at  all  times  mentioned  therein,  transacting  business  un- 
der the  fictitious  name  of  Mowat  &  Co.,  in  which  business  said 
V.  A.  Mowat  was  the  only  person  interested,  and  that  neither 
said  defendant  nor  said  V.  A.  Mowat  has  at  any  time  filed  in 
the  office  of  the  county  clerk  of  Fresno  County  any  certificate 
stating  either  the  name  or  her  place  of  business,  and  no  sueh 
certificate  was  ever  published  in  any  newspaper. 

Defendant  answered  and  interposed  demurrers  to  the  origi. 
nal  and  first  amended  complaints,  which  need  not  be  further 
noticed,  as  the  latter  were  superseded  by  the  second  amended 
complaint. 

The  contract  pleaded  is  dated  June  10, 1912,  and  is  between 
plaintiff  seller  and  defendant  buyer,  and  states  that,  "in  con- 
sideration of  the  price  per  pound  herein  specified,  the  seller 
has  sold  and  the  buyer  has  bought  the  hereinafter  mentioned 
first  crop  of  the  seller  as  follows  (estimated  by  seller)  : 
Qaantity.  Variety.  Price. 

40  tons  L.  M.  8 

1911  crop. 
To  be  paid  for  by  Sept  14th,  1912.''  Buyer  to  pay  "at  the 
price  above  named  when  delivery  is  completed,  provided  the 
seller  delivers  the  same  thoroughly  and  properly  dried  and 
cured,  of  good  color,  in  originaJ  condition,  free  from  defec- 
tive fruit  or  damage  of  any  kind  and  in  good  marketable 
and  merchantable  condition,  at  buyer's  packing  house  at 

Fresno,  California,  and  not  later  than  the day  of 

any  time  after  Sept.  1st,  1912  (unless  otherwise  agreed  upon, 
which  seller  agrees  to  do).  Provided,  however,  and  it  is 
hereby  expressly  agreed,  that  buyer  shall  not  be  compelled 
to  receive  or  pay  for  any  fruit  not  delivered  by  the  last  named 
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date  nor  pay  for  any  fruit  which  exceeds  said  estimate  plus 
ten  per  cent.  (10%)  thereof,  nor  to  receive  or  pay  for  any 
fruit  which  is  not  a  part  of  such  crop.  .  .  .  Buyer  shall  be 
entitled  to  weigh  back  and  reject  any  portion  of  crop  deliv- 
ered, not  conforming  with  the  terms  and  conditions  of  this 
contract  and  such  rejection  by  buyer  shall  not  invalidate  this 
contract  or  release  the  seller  from  any  of  its  obligations.  .  .  . 
This  contract  is  understood  by  both  parties  to  constitute  an 
absolute  sale,  but  until  delivery  has  been  completed,  seller 
agrees  to  and  does  assume  all  risks  of  loss  or  damage  to  any 
undelivered  fruit.  .  .  .  Time  is  of  the  essence  of  this  contract 

**  (Signed)     A.  Brongk,  Seller. 

**MowAT  &  C!o.,  Buyer. 

"By  B.  V.  FoLBY." 
Defendant  served  and  filed  its  answer  January  23,  1912, 
and  therein  denied  that  plaintiff  delivered  the  raisins  men- 
tioned in  said  contract;  alleged  that  in  accordance  therewith 
the  raisins  were  to  be  delivered,  and  it  was  so  understood  by 
the  parties,  after  the  first  and  on  or  before  the  fourteenth 
day  of  September,  1912,  and  plaintiff  failed  to  deliver  the 
raisins  therein  mentioned,  or  any  raisins,  until  said  contract 
had  expired,  and  none  was  tendered  to  defendant  until  Sep- 
tember 17,  1912;  denied  that  defendant  accepted  78,458 
pounds  or  any  number  of  pounds  of  raisins  at  the  agreed 
price  of  three  cents  per  pound,  and  alleged  that  the  contract 
had  expired  before  any  raisins  were  tendered  or  offered  to 
defendant,  and  defendant  refused  to  receive  or  accept  the 
same  ^'and  did  not  receive  or  accept  the  same  or  any  thereof" ; 
alleged  that  ''when  said  raisins  were  tendered  and  offered  to 
defendant  the  same  were  not  thoroughly  or  properly  dried 
or  cured,  of  good  color,  in  original  condition,  free  from  defec- 
tive fruit  or  damage  of  any  kind,  marketable  and  merchant- 
able .  .  .  **  but  **were  wet,  sugared,  fermented,  rotten,  de- 
cayed and  in  an  unfit  condition  to  be  packed  or  sold'*;  denied 
that  there  is  due  plaintiff  from  defendant  the  sum  claimed 
or  any  sum.  Answering  the  second  cause  of  action,  denied 
that,  on  June  10,  1912,  or  at  any  time,  plaintiff  sold  and  de- 
livered to  defendant  or  that  defendant  purchased  of  plaintiff 
78,458  pounds  or  any  number  of  pounds  of  raisins  at  the 
agreed  price  of  three  cents  per  pound  or  any  price  per  pound; 
alleged  that,  during  the  month  of  June,  1912,  the  reasonable 
value  of  loose  muscatel  raisins  was  not  above  two  and  « 
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quarter  cents  per  pound.  Antwering  the  third  cause  of  ac- 
tion, denied  that,  on  September  17,  1912,  or  at  any  time, 
defendant  took  or  appropriated  454  sweat  boxes  belonging  to 
plaintiff;  denied  that  said  sweat  boxes  were  of  the  value  of 
75  cents  each  or  of  any  greater  value  than  25  cents  each ;  al- 
leged that  on  said  date  plaintiff  brought  to  defendant's  pack- 
ing-house a  large  number  of  sweat  boxes  containing  raisins; 
"that  defendant's  foreman  rejected  said  raisins  and  refused 
to  accept  the  same,  but  that  defendant  (plaintiff?)  requested 
plaintiff's  (defendant's)  workmen  to  unload  said  sweat  boxes 
and  store  them  so  as  to  save  plaintiff  demurrage  on  the  cars 
and  that  said  sweat  boxes  were  unloaded  and  placed  in  and 
around  defendant's  packing  house  at  plaintiff's  request  and 
not  otherwise";  that  at  the  time  of  the  unloading  of  the  same 
defendant  "tried  to  get  plaintiff  to  take  the  same  home,  but 
that  he  refused  to  do  so";  that  defendant  has  frequently  since 
said  date  requested  plaintiff  to  remove  said  sweat  boxes  but 
he  has  neglected  and  refused  so  to  do;  "that  plaintiff  ( de- 
fendant 1)  has  never  used  or  claimed  said  sweat  boxes  and 
the  same  are  and  have  been  at  all  the  times  herein  mentioned 
under  the  control  and  subject  to  the  disposition  of  the 
plaintiff." 

The  cause  was  tried  by  the  court  with  a  jury  and  plaintiff 
had  a  verdict  for  $2,309.59  on  which  judgment  was  entered. 
Defendant  appeals  from  the  judgment  and  from  the  order 
denying  its  motion  for  a  new  trial.  The  pleadings  are 
verified. 

Defendant's  first  assignment  of  error  arises  out  of  the  re- 
fusal to  grant  defendant's  motion  to  strike  the  second 
amended  complaint  from  the  files,  made  upon  the  ground 
that  it  "states  an  entirely  new  and  different  cause  of  action 
from  any  stated  in  the  prior  complaints  herein  and  substi-  if 
tutes  an  entirely  different  and  new  cause  of  action."  * 

The  second  amended  complaint  was  served  and  filed  Janu- 
ary 13, 1913,  and,  on  January  23,  1913,  defendant  served  and 
filed  its  answer  thereto.  On  January  21,  1913,  defendant 
served  and  filed  its  motion  to  strike  the  amended  complaint 
from  the  files,  noticing  the  hearing  thereof  for  January  26, 
1912.  The  motion  was  denied.  The  cause  came  on  for  trial 
February  27,  1913,  and  was  tried  on  the  issues  made  by  the 
second  amended  complaint  and  the  answer  thereto.  No  ob- 
jection was  made  at  the  trial  to  evidence  submitted  in  sup- 
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port  of  this  complaint  on  the  ground  stated  in  the  motion. 
The  cause  was  tried  upon  the  merits  of  the  action  therein  set 
forth  and  upon  the  merits  of  defendant's  view  of  the  transac- 
tion as  alleged  in  the  answer.  Both  complaint  and  answer, 
as  well  as  the  evidence,  showed  heyond  any  question  or  doubt 
that  there  was  but  one  transaction  in  controversy,  and  that 
was  the  alleged  sale  by  plaintiff  and  purchase  by  defendant 
of  a  certain  lot  of  raisins  at  a  certain  price  per  pound  alleged 
to  have  been  delivered  in  a  certain  number  of  sweat  boxes, 
as  to  which  latter  the  only  dispute  was  whether  or  not  defend- 
ant had  appropriated  them  to  its  own  use  and  benefit  and 
their  value.  Even  if  the  original  complaint  was  grounded 
on  an  implied  contract  and  tiie  second  amended  complaint 
counted  on  a  contract  in  writing,  the  facts  all  related  to  one 
and  the  same  transaction,  and  the  relative  rights  of  plaintiff 
and  defendant  growing  out  of  that  transaction  were  fully  ex- 
ploited at  the  trial  upon  the  second  amended  complaint  and 
defendant's  answer  thereto.  We  cannot  see  how  defendant 
was  prejudiced  or  injured  by  the  action  of  the  court  in  refus- 
ing to  strike  from  the  files  the  second  amended  complaint. 
If  the  ruling  was  error,  still  we  are  not  permitted  to  reverse 
the  judgment  on  account  of  it  ''unless  it  shall  appear  from 
the  record  that  such  error  .  .  .  was  prejudicial,  and  also  that 
by  reason  of  such  error  .  .  .  the  party  complaining  sustained 
and  suffered  substantial  injury,  and  that  a  different  result 
would  have  been  probable  if  such  error  .  .  .  had  not  occurred 
or  existed.  There  shall  be  no  presumption  that  error  is  preju- 
dicial, or  that  injury  was  done  if  error  is  shown/'  (Code 
Civ.  Proc,  sec  475.) 

Defendant  pleaded  and  at  the  trial  relied  upon,  and  now 
relies  upon,  the  following  defenses :  1.  That  the  raisins  were 
not  of  the  quality  or  in  the  condition  agreed  upon  in  the  con- 
tract ;  2.  That  the  raisins  were  not  delivered  within  the  time 
provided  in  the  contract  and  were  never  accepted  by  defend- 
ant; 3.  That  the  sweat  boxes  were  never  appropriated  by 
defendant,  but,  on  the  contrary,  defendant  notified  plaintiff 
to  remove  the  boxes. 

The  execution  of  the  contract  is  not  disputed,  and  the  on- 
contradicted  evidence  was  that  the  raisins  were  shipped  in 
two  carloads  from  plaintiff's  warehouse  on  September  17th 
and  reached  defendant's  packing-hour e  on  September  18tb, 
and  plaintiff  testified  that  there  were  78,450  pounds  in  the  lot. 
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It  appears  that  the  contract  was  for  plaintiff's  1911  crop  and 
was  made  with  plaintiff  by  defendant  through  its  agent,  B.  V. 
Foley,  the  raisins  at  that  time  being  in  plaintiff's  warehouse. 
Foley  testified:  "I  am  a  fruit  buyer  and  green  fruit  shipper, 
and  signed  Mrs.  Mowat 's  name  to  the  contract  with  Bronge. 
I  inspected  Bronge 's  raisins  before  I  bought  them.  I  possi- 
bly inspected  a  dozen  boxes  on  the  top  of  the  pile.  I  dug  in 
five  or  six  boxes  of  raisins  and  found  them  dry  raisins.  They 
were  uniform  in  size.  I  made  all  the  inspection  I  thought 
neceasary.  It  depends  upon  who  you  are  buying  from 
whether  you  inspect  all  the  boxes  in  the  pile.  I  didn't  ex- 
amine any  other  raisins.  I  made  the  contract  as  the  result 
of  my  inspection  and  considered  what  raisins  I  saw  as  good 
merchantable  and  marketable,  good  standard  raisins.'' 

Plaintiff  testified:  "They  were  all  the  loose  muscatel  raisins 
produced  on  my  vineyard  during  the  year  1911.  The  raisins 
were  standard  quality,  properly  dried,  cured  the  year  before, 
1911.  They  were  the  old  raisins.  They  were  in  a  marketable 
and  merchantable  condition.  They  were  delivered  in  the 
ordinary  sweat  boxes.  When  this  action  was  brought  I  was 
returned  150  sweat  boxes.  I  delivered  454,  all  told,  to  Mrs. 
Mowat.  The  value  of  these  sweat  boxes  were  55c  each.  At 
the  time  I  shipped  them  to  the  defendant,  they  were  just 
bought.  No  part  of  the  price  for  the  sweat  boxes  has  been 
paid  to  me.  I  demanded  the  return  of  the  sweat  boxes  be- 
fore bringing  the  action.  The  only  response  I  got  to  the 
demand  was  I  received  150.  ...  I  was  present  when  the 
raisins  was  loaded  in  September  and  weighed  them  off.  The 
raisins  were  in  good  condition.  There  was  no  difference  in 
the  condition  of  the  raisins  when  they  were  delivered  and 
when  they  were  examined  by  Mr.  Foley  in  June.'* 

Witness  S.  J.  Wall  testified:  ''I  am  a  fruit  and  raisin 
buyer.  I  wanted  to  buy  the  raisins  for  Bonner  Packing  Com- 
pany and  examined  them  near  the  latter  part  of  August,  1912. 
I  examined  fifteen  or  twenty  boxes  and  considered  them 
standard  raisins.  I  offered  Bronge  2^e  for  the  muscats.  I 
think  they  were  properly  dried  and  cured,  good  marketable 
and  merchantable  raisins  of  good  color  and  free  from  def e(^- 
tive  fruit." 

Witness  T.  E.  Braley  testified:  *'I  am  engaged  in  buying 
and  handling  raisins.  I  am  familiar  with  the  kinds  of  raisins 
produced  here,  and  what  are  good  standard  merchantable 
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raisins.  At  Mr.  Bronge's  request,  I  examined  the  raisins  in- 
volved in  this  suit.  I  examined  ten  or  fifteen  boxes.  I  took 
some  down  and  examined  the  boxes  under  them.  The  ones  I 
examined  were  good  merchantable  raisins,  good  standard  mus- 
catel raisins,  and  thoroughly  dried  and  cured." 

Bearing  somewhat  upon  the  quality  of  the  raisins  is  the 
undisputed  fact  that  defendant's  employees  unloaded  and  put 
through  the  stemmer  nearly  all  of  one  carload  before  any 
question  was  raised  as  to  their  condition.  On  the  other  hand, 
Mrs.  Mowat  (who  constituted  the  firm  of  Mowat  &  Co.)  testi- 
fied that  she  examined  the  raisins  on  September  26th  (on  her 
return  from  Portland,  Oregon)  and  found  practically  all  of 
them  "bad,  fermented  and  sour  and  partly  sugared";  she 
testified  that  ''they  were  not  standard  or  merchantable 
raisins." 

Witness  Cobleigh  was  defendant's  superintendent  in  the 
packing-house.  He  testified :  **The  first  ones  I  saw  were  poor, 
fermented  raisins.  .  .  .  The  raisins  that  had  been  run  showed 
that  they  were  wet  raisins,  had  been  mixed  in  wet  and  had 
fermented.  The  raisins  that  were  stemmed  were  worth  from 
a  quarter  to  a  half  a  cent  less  than  the  market  price  for 
standard  raisins  which  was  at  that  time  from  two  to  two  and 
a  quarter  cents  a  pound."  Of  the  raisins  in  the  second  car 
he  testified  that  he  had  examined  them  to  "some  extent."  He 
testified:  "I  would  not  say  I  had  given  them  a  thorough  ex- 
amination." He  testified  further:  "I  don't  know  what  time 
these  raisins  came  in.  I  was  not  there  at  the  time.  At  the 
time  my  attention  was  called  to  them,  the  greater  part  of 
the  raisina  in  the  one  car  had  been  unloaded,  all  but  IS  or 
20  boxes.  Most  of  the  rest  had  been  stemmed,  and  some  of 
them  were  still  on  trucks  in  the  packing  house.  The  second 
car  was  still  unloaded  when  Mr.  Bronge  came  in,  it  was  still 
intact  and  sealed.  I  made  no  attempt  to  examine  them  while 
he  was  there.    I  would  not  aecept  or  reject  them." 

Witness  Q.  B.  Ricker  "was  Mrs.  Mowat 's  foreman."  He 
testified:  "I  saw  the  raisins  being  weighed  in  from  the  first 
car  and  put  through  the  stemmer."  He  testified  that  the 
raisins  "were  rotten."  Several  other  witnesses,  some  of 
them  raisin  growers,  testified  that  the  raisins  were  not  stand- 
ard, merchantable  raisins. 

We  have  given  enough  of  the  facts  upon  the  question  of 
the  quality  of  the  raisins  to  show  that  the  evidence  is  sharply 
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conflicting.  It  is  too  well  settled  to  require  supporting 
autliorities  that  where  the  evidence  is  conflicting  and  there 
is  substantial  evidence  sufiicient  to  justify  the  finding  in  ques- 
tion, the  reviewing  court  will  not  disturb  it,  and  this  is  true 
even  though  the  evidence  would  have  justified  a  finding  favor, 
able  to  the  opposing  party.  There  was  evidence  from  which 
the  jury  were  justified  in  finding  that  the  raisins  were  of  the 
quality  called  for  by  the  contract. 

As  to  the  time  of  delivery  the  contract  is  not  clear.  It  pro- 
vided that  the  raisins  were  **to  be  paid  for  September  14th, 
1912."    The  provision  as  to  delivery  is  incomplete.    It  reads : 

**not  later  than  the day  of any  time  after  Sept.  1st, 

1912  (unless  otherwise  agreed  upon),  which  seller  agrees  to.'^ 
It  then  provides  ''that  the  buyer  shall  not  be  compelled  to 
receive  or  pay  for  any  fruit  not  delivered  by  the  last  named 
date.  .  .  .  Time  is  of  the  essence  of  this  contract."  On  Sat- 
urday, September  14,  1912,  plaintiff  wrote  defendant  that  he 
had  been  busy  shipping  malagas  and  "delayed  in  delivering 
1911  raisins,  but,"  he  wrote,  "having  spare  men  and  teams 
now  I  shall  load  these  raisins  (two  carloads)  on  Monday 
next,  and  you  may  expect  them  the  day  after."  They  were 
loaded  the  16th,  shipped  the  17th,  and  arrived  at  defendant's 
packing-house  the  18th.  One  car  was  unloaded  and  the 
raisins  run  through  the  stemmer  before  any  objection  arose, 
and  the  objection  was  to  the  quality  and  not  to  the  delay  in 
delivering  them.  That  question  was  not  raised  until  the  re- 
turn of  Mrs.  Mowat.  On  September  26th  she  wrote  plaintiff : 
"On  my  arrival  home  I  found  your  raisins  were  delivered 
during  my  absence,  after  the  expiration  of  your  contract, 
though  I  left  positive  instructions  not  to  take  in  any  raisins 
after  the  expiration  of  contract.  Several  tons  had  been 
stemmed,  when  part  of  these  raisins  were  found  to  be  badly 
fermented  and  sugared,  and  unfit  for  human  consumption." 
After  calling  plaintiff's  attention  to  the  provision — ^"Pay- 
ment to  be  made  by  September  14th,"  she  adds  "which  pre- 
supposes delivery  to  have  been  completed  by  that  date.  Mr. 
Foley  in  writing  out  your  contract  omitted  to  state,  'delivery 
to  be  completed  by  fourteenth.'  .  .  .  We,  therefore,  reject  on 
quality,  and  also  refuse  to  take  because  contract  had  expired 
when  delivery  took  place." 

Mr.  Foley  testified  that  when  he  and  plaintiff  were  arran- 
ging the  terms  of  the  contract  the  time  of  delivery  came  up  and 
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plaintiff  told  him  he  could  ship  them  on  the  Ist  of  September 
and  that  defendant  could  pay  September  14th,  as  Mrs.  Mowat 
"would  be  back  by  that  time.  He  said  it  would  be  all  right. 
Q.  Did  he  say  anything  about  what  time  he  could  ship  themt 
A.  Not  at  that  time,  only  he  said  he  would  ship  them  at  any 
time  after  the  first  of  the  month.  Q.  Was  there  anything  said 
in  that  connection  in  regard  to  his  shipping  them  in  time  to 
be  disposed  of  by  the  14th!  A.  The  only  thing  I  remember 
of,  I  told  him  she  would  be  able  to  finance  herself  and  move 
raisins  and  pay  for  them  by  the  14th." 

Considering  all  the  circumstances,  together  with  the  failure 
to  express  a  definite  date  for  the  delivery  of  the  raisins,  we 
think  the  jury  were  justified  in  finding  that  there  was  no 
violation  of  the  terms  of  the  contract  so  far  as  the  time  of 
delivery  was  concerned. 

The  question  of  acceptance  remains.  We  have  stated  Mr. 
Cobleigh's  testimony  in  part  when  he  discovered  the  condi- 
tion  of  the  stemmed  raisins.  He  testified  further:  "I  called 
Mr.  Bronge  up  on  the  telephone  before  noon  (the  day  the 
raisins  were  stemmed)  and  told  him  there  were  rotten  raisina 
in  the  lot.  He  came  in  after  dinner,  and  I  showed  him  the 
raisins  that  were  scattered  through  the  boxes,  and  told  him 
that  it  would  be  impossible  to  accept  anything  like  that  and 
he  asked  me  how  many  there  were  and  we  had  one  truck  load 
saved  out,  loaded,  and  some  on  the  floor.  He  mentioned  an 
adjustment  and  I  told  him  Mrs.  Mowat  was  away,  and  that  I 
would  not  make  any  adjustment  but  leave  it  up  to  her  when 
she  returned.  Mr.  Bronge  said  he  knew  there  were  two 
boxes  that  were  a  little  ofi^;  otherwise,  supposed  the  whole  lot 
was  first  class.  When  I  showed  them  to  him,  he  said  he  was 
not  aware  that  they  were  that  way — ^in  that  condition."  He 
testified  that  the  result  of  the  meeting  was  that  the  other  car 
was  to  be  unloaded  at  plaintiff's  request  to  save  demurrage 
and  "he  agreed  to  let  things  rest  until  Mrs.  Mowat  returned. 
I  refused  to  unload  them  on  any  condition.  I  did  not  accept 
nor  reject  that  car  of  raisins." 

As  to  this  conversation  plaintiff  testified:  **I  had  a  conver- 
sation with  Mr.  Cobleigh  on  the  19th  of  September,  1912, 
in  regard  to  the  raisins  which  he  showed  me  at  that  time.  I 
did  not  make  the  statement  to  him  in  that  conversation  that 
if  I  had  known  the  raisins  were  in  the  condition  they  were  in, 
I  would  not  have  sent  them  in.    The  raifiins  were  not  damaged 
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at  all.  One  car  had  not  been  unloaded  at  that  time.  Part 
of  the  other  car  had  not  been  unloaded.  Mr.  Cobleigh  did 
not  tell  me  that  he  would  not  take  the  raisins — ^that  they  were 
not  in  good  shape.  He  did  not  tell  me  that  they  were  wet, 
sugared,  and  had  fermented,  and  that  he  would  not  take  them. 
He  proposed  to  unload  the  remaining  sweat  boxes  to  save  me 
demurrage  on  the  car.  I  did  not  urge  him  to  do  it.  He  did 
not  unload  them  at  my  request.  I  did  not  ask  him  to  place 
them  on  the  porch  so  as  to  get  them  out  of  the  car.  No  con- 
vei*sation  of  that  kind  took  place  at  all  at  that  time  and  place. 
He  showed  us  the  raisins  about  half-past  11.  We  came  in 
the  afternoon.  He  said  the  raisins  were  too  heavy  and  sticky. 
There  were  nine  boxes  left  in  the  car  that  were  unloaded. 
The  others  had  gone  through  the  stemmer  and  stemmed  out. 
He  showed  us  the  raisins,  and  argued  the  point.  He  said  he 
would  not  unload  the  other  car.  I  said  that  he  had  to  unload 
the  car  because  it  was  part  of  the  shipment  of  the  other  car. 
It  was  one  order,  that  was  all.  That  is  everything  that  was 
said  between  Mr.  Cobleigh  and  I.  I  did  not  examine  the 
raisins  that  were  stemmed.  I  examined  the  ones  that  were 
unloaded.  Only  examined  those  that  they  had  in  the  car. 
Nine  boxes  had  not  been  unloaded.  I  did  not  admit  to  Mr. 
Cobleigh  that  the  raisins  were  not  up  to  standard.  I  didn't 
have  an  understanding  with  Mr.  Cobleigh  that  the  remaining 
part  of  the  car  would  be  unloaded  and  try  to  adjust  the  mat- 
ter with  Mrs.  Mowat  when  she  came  back  from  'Frisco.  There 
was  nothing  said  about  my  adjusting  the  matter  of  the  dam- 
aged raisins  with  Mrs.  Mowat.  I  didn't  tell  Mr.  Ricker  at 
the  packing  house  that  if  I  had  known  the  condition  which 
the  raisins  were  in,  I  would  not  have  shipped  them." 

It  seems  to  us  that,  having  shown  that  the  raisins  were  such 
as  called  for  by  the  contract  and  were  delivered  on  time,  it 
became  defendant's  duty  to  accept  and  pay  for  them.  Plain, 
tiff  was  not  required  to  prove  more,  and  acceptance  was  made 
out  unless  the  jury  were  compelled  from  the  evidence  to  find 
that  plaintiff  admitted  the  inferiority  of  the  raisins  and 
agreed  to  adjust  the  matter  on  the  assumption  that  the  raisins 
were  not  up  to  standard.  We  cannot  say  that  the  jury  were 
ander  any  such  compulsion.  The  jury  had  the  right  to  be- 
lieve plaintiff  when  he  denied  having  admitted  or  said  what 
witness  Cobleigh  testified  to.  Upon  this  point  error  is  claimed 
because  the  court  gave  the  following  instruction:  ''And  you 
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are  further  instructed  that  the  evidence  ia  without  contradio- 
tion  in  this  caae  that  the  raisins  in  question  were  tendered 
to  defendant,  who  thereupon  accepted  a  portion  thereof.  If 
you  believe  such  evidence  and  so  find  then  the  court  instructs 
that  the  defendant  is  estopped  from  claiming  that  such  raisins 
were  not  delivered  on  time."  This  instruction  defendant 
claims  is  error  and  was  prejudicial  because  by  it  ''the  jury 
are  told  that  the  evidence  showed  without  contradiction  that 
the  defendant  accepted  a  portion  of  the  raisins,"  whereas  it 
''was  a  question  which  should  have  been  submitted  to  the 
jury."  Attention  is  called  to  the  concluding  paragraph  of 
the  instruction  which  states,  "if  you  believe  such  evidence/' 
i.  e.,  the  evidence  which  the  court  said  was  uncontradicted, 
"the  defendant  is  estopped  from  claiming  that  such  raisins 
(all  of  them)  were  not  delivered."  We  do  not  think,  in  view 
of  all  the  evidence,  that  the  court  was  justified  in  instructing 
the  jury  that  defendant  accepted  a  portion  of  the  raisins. 
The  only  evidence  on  that  point  was  that  a  portion  was  un- 
loaded and  run  through  the  stemmer  in  the  absence  of  the 
superintendent  who,  as  soon  as  his  attention  was  called  to  it 
and  while  the  work  was  going  on,  stopped  stemming  and 
immediately  called  up  plaintiff,  who  came  at  once  to  the 
packing-house.  The  unloading  and  stemming  of  these  raisins 
was  a  strong  circumstance  indicating  acceptance  of  the  raisins 
taken  from  the  car,  but  under  the  circumstances  it  was  not 
conclusive,  and  the  court  was  not  justified  in  telling  the  jury 
that  the  evidence  of  acceptance  was  uncontradicted,  thus  tak- 
ing the  fact  away  from  the  jury.  But  the  jury  found,  on 
sufBcient  evidence,  as  we  have  held,  that  all  the  raisins  were 
of  the  quality  required  by  the  contract  and  that  plaintiff  ten- 
dered them  on  time;  defendant  was  therefore  liable  whether 
it  accepted  or  rejected  the  raisins.  Hence,  the  instruetion 
was  without  prejudice. 

Defendant  was  refused  the  following  instruction:  "Ton  are 
instructed  that  the  raisins  received  into  defendant's  packing- 
house were  received  after  the  contract  had  expired  and  if 
said  raisins  were  received  under  a  mistake  of  f  aet  as  to  their 
quality  or  condition,  then  defendant  is  not  liable  for  their 
value  as  per  the  contract,  but  only  for  the  market  value  of 
raisins  of  that  kind  at  that  time." 

The  raisins  were  delivered  in  time,  so  the  jury  found, 
though  a  few  days  after  September  14th,  and  there  was  no 
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claim  made  in  the  answer  and  no  evidence  in  support  of  a 
claim  that  the  raisins  were  received  by  mistake.  It  was  not 
error  to  refuse  the  instruction. 

Instructions  marked  12  and  13,  offered  by  defendant,  were 
refused.    They  were  as  follows : 

*'12.  Should  the  jury  believe  that  according  to  the  terms 
of  said  contract,  and  the  intention  of  said  parties,  said  raisins 
were  to  be  delivered  before  the  14th  day  of  September,  1912, 
and  they  were  not,  as  a  matter  of  fact,  delivered  or  offered 
to  be  delivered  until  the  17th  day  of  September,  1912,  then 
as  to  the  raisins  rejected  and  not  accepted  by  defendant,  your 
verdict  should  be  for  the  defendant. 

*'13.  Should  the  jury  find  that  the  delivery  of  the  raisins 
was  not  accepted  by  defendant  or  its  agents,  but  that  said 
raisins  were  unloaded  from  said  cars  at  defendant's  packing 
house  at  plaintiff's  request  and  for  his  accommodation  to 
save  demurrage,  and  to  await  the  return  of  Mrs.  Mowat,  then, 
in  that  case,  plaintiff  cannot  recover  in  this  action,  and  you 
must  find  a  verdict  in  favor  of  the  defendant." 

Number  12  ignores  the  consideration  of  evidence  tending 
to  show  that  even  if  the  intention  was  as  claimed  by  defend- 
ant the  condition  was  waived.  Number  13  is  based  upon  a 
condition  of  facts  which  if  found  by  the  jury  would  have  re- 
quired a  verdict  for  defendant.  The  facts  were  found 
against  defendant.  We  discover  no  error  in  refusing  the 
instructions. 

As  to  the  alleged  conversion  of  454  sweat  boxes  less  150 
returned,  the  evidence  is  slight.  Plaintiff  testified:  ''When 
this  action  was  brought  I  was  returned  150  sweat  boxes.  I 
delivered  454  all  told  to  Mrs.  Mowat.  The  value  of  these 
sweat  boxes  was  55  cents  each.  ...  No  part  of  the  price  has 
been  paid  me.  I  demanded  the  return  of  the  sweat  boxes  be- 
fore bringing  the  action.  The  only  response  I  got  to  the 
demand  was  I  received  150.  .  .  .  They  were  brand  new  sweat 
boxes  in  November,  1911,  when  the  raisins  were  put  on  them. 
.  .  .  The  150  sweat  boxes  were  returned  to  me  the  latter  part 
of  October." 

In  the  letter  sent  by  Mrs.  Mowat,  September  26,  1912,  she 
said:  "Please  call  and  remove  your  goods  at  the  earliest  con- 
venience and  greatly  oblige.  Yours,  etc."  She  testified: 
**Mr.  Bronge  never  asked  me  for  the  boxes;  never  made  a 
demand  on  me  for  them.    I  wrote  him  a  letter  in  regard  to 
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his  taking  the  boxes — the  one  introdaced  in  evidence  this 
morning."  (The  letter  said  "goods"  not  ''boxes.")  On 
cross-examination  she  testified:  ''Mr.  Bronge  never  made  a 
demand  upon  me  either  verbal  or  written  for  the  boxes." 
The  plaintiff  in  his  testimony  does  not  say  upon  whom  or 
when  he  made  a  demand  for  the  boxes,  except  that  it  was  be- 
fore the  commencement  of  the  action.  The  contract  is  silent 
on  the  subject  and  there  is  no  evidence  as  to  custom.  Plain- 
tiff was  to  deliver  the  raisins  and  did  so  in  boxes.  There  was 
no  obligation  on  defendant's  part  to  return  them  to  plaintiff's 
warehouse.  Defendant's  obligation  was  to  deliver  them  to 
plaintiff  when  called  for.  Plaintiff  testified  that  he  made  a 
demand  for  the  return  of  the  boxes  and,  though  Mrs.  Mowat 
testified  that  no  demand  was  made  upon  her,  it  is  fair  to  as- 
sume that  it  must  have  been  made  upon  some  person  author- 
ized to  deliver  them,  for  plaintiff  got  150,  and  this,  he  testi- 
fied, was  the  only  response  he  got  to  the  demand.  It  was 
within  defendant's  power  to  explain  what  became  of  the  boxes 
for  they  were  in  its  possession  and  control.  The  verdict  was 
for  $2,309.50,  which  is  less  than  the  contract  price  for  78,450 
pounds  of  raisins,  the  amount  plaintiff  testified  he  delivered. 
If  the  jury  allowed  anything  for  the  boxes,  we  cannot  say 
they  so  found  without  any  substantial  evidence. 

Some  assignments  of  error  are  made  arising  out  of  rulings 
of  the  court  upon  the  admission  or  rejection  of  evidence.  Ob- 
jection was  made  to  plaintiff's  offer  of  testimony  as  to  a  cer- 
tain transaction  between  plaintiff  and  defendant's  agent, 
Foley,  occurring  prior  to  the  execution  of  the  contract.  It 
appeared  from  the  record  that,  after  making  a  motion  to 
strike  out  the  testimony,  defendant's  counsel  withdrew  the 
motion.    This  removed  the  sting  from  the  objection. 

When  plaintiff  was  testifying,  his  counsel  siud  to  him :  ''Did 
Mrs.  Mowat  say  anything  to  you  about  paying  for  these 
raisins  t" — referring  to  a  conversation  had  in  her  office.  Ob- 
jected to  as  irrelevant  and  incompetent  and  because  on  his 
cross-examination  "Mr.  Bronge  denied  that  he  ever  had  any 
conversation  with  Mrs.  Mowat  on  that  subject.  Mr.  Cory 
(attorney  for  plaintiff) :  He  certainly  testified  to  some  con- 
versation with  Mrs.  Mowat.  The  Court:  Well,  if  it  is  rele- 
vant I  will  hear  it;  and  if  it  is  not  relevant,  make  a  motion 
to  strike  it  out.  Mr.  Cory :  Answer  the  question.  Relate  the 
conversation  with  Mrs.  Mowat.     (Question  read.)     A.    Mrs. 
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Mowat  offered  us  to  pay  us  the  market  price  of  two  cents  for 
those  muscat  raisins,  or,  if  we  didn't  accept,  to  keep  us  five 
years  in  court.  Of  course,  we  didn't  like  the  remark,  and  we 
walked  out."  An  exception  was  noted  but  no  motion  made 
to  strike  out  the  answer.  Subsequently  Mrs.  Mowat  was 
called  as  a  witness  and  defendant  sought  by  her  to  show  what 
the  conversation  above  referred  to  was.  **Q.  Did  you  in  that 
conversation  say  anything,  you  or  Mr.  Bronge  or  anyone 
else,  in  regard  to  these  raisins  that  are  involved  in  this  suitt 
A.  Yes.  Q.  What  was  saidt  A.  I  don't  remember  as  to  who 
brought  up  the  conversation.  I  may  have  done  so,  but  I  said 
that  it  was  too  bad  to  have  a  lawsuit  over  a  matter  that  might 
be  settled  out  of  court ;  that  if  it  went  into  court  it  might  be 
in  court  for  years,  and  that  I  was  willing  to  pay  a  fair  market 
price  for  the  few  tons  of  raisins  that  had  been  actually 
stemmed  out  by  my  employees  during  my  absence  when  he 
sent  them  in,  but  as  to  the  rest  of  them  I  would  not  consider 
them  at  any  price,  as  they  were  not  merchantable,  could  not 
be  shipped  out,  were  not  fit  for  human  food."  Plaintiff  ob- 
jected and  moved  to  strike  out  the  answer.  *  *  There  is  no  state- 
ment of  Mr.  Bronge,  those  were  statements  in  favor  of  the 
witness,  and  also  an  attempt  to  compromise  pending  litiga- 
tion. The  Court :  I  rather  expected  for  you  to  object  to  that 
as  a  matter  of  compromise,  and  that  it  couldn't  be  given, 
anything  of  that  kind,  because  the  court  desires  that  there 
should  be  a  compromise  of  all  disagreements.  I  think  the 
motion  should  be  granted.  Mr.  Aynes worth  (defendant's  at- 
torney) :  Because  they  put  it  in  themselves,  can  they  object 
to  Mr.  Bronge 's  reply!  The  Court:  It  doesn't  follow  that 
because  one  thing  was  wrong,  the  other  ought  to  be  allowed. 
Two  wrongs  do  not  make  a  thing  right."  That  meeting  of 
the  parties  was  brought  about  to  effect  an  adjustment  of  their 
differences,  as  appears  from  the  record.  Plaintiff's  testi- 
mony should  not  have  been  allowed,  but  the  court  permitted 
the  witness  to  answer  with  the  understanding  that  if  not 
relevant  a  motion  might  be  made  to  strike  it  out.  This,  how- 
ever, was  not  done  and  the  answer  stood.  We  cannot  say 
the  court  erred  in  cutting  off  further  testimony  as  to  what  was 
said  in  the  effort  to  adjust  existing  differences.  Offers  of 
compromise  are  not  necessarily  admissions  that  the  claim  or 
defense  is  lacking  in  merit ;  and  such  offers  are  not  in  general 
admissible.     (Jones,  Law  of  Evidence,  sec.  293.) 
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Continuing  her  examination,  she  was  asked  whether  in  that 
conversation  Mr.  Bronge  made  **any  statement  to  you  at  the 
time  (as  to  the  timet)  of  the  delivery  of  the  raisins.  A.  I 
asked  them  why  they  delivered  them  or  attempted  to  deliver 
them  after  their  contract  had  expired,  and  they  answered — 
The  Court:  You  mean  Mr.  Bronge t  A.  Mr.  Bronge  and  also 
Mrs.  Bronge.  They  said:  'Well,  why  did  you  men  touch 
them,  we  sent  them — ^if  we  sent  them  in  after  the  contract  had 
expired,  why  did  they  touch  themf  ''  On  motion  of  plain- 
tiff the  answer  was  stricken  out. 

The  contract  was  before  the  jury  and  also  the  undisputed 
fact  that  the  raisins  were  delivered  three  days  after  the  date 
claimed  by  defendant  for  the  delivery.  The  contract,  we 
have  seen,  was  not  clear  on  the  point.  The  answer  cast  no 
light  upon  the  matter  and  was  not  responsive  to  the  question ; 
besides,  it  was  part  of  a  conversation  had  in  the  effort  to  com. 
promise.  We  cannot  see  that  the  ruling  was  prejudicial. 
Later  on  Mrs.  Mowat  was  asked  what  Mr.  Cobleigh's  author- 
ity was,  the  purpose  being  to  show  that  he  had  no  authority 
to  accept  the  raisins  or  to  accept  raisins  tendered  after  the 
contract  had  expired.  The  court  ruled  that  defendant  could 
show  that  Gobleigh  rejected  the  raisins  but  could  not  show 
that  he  had  no  authority  to  accept  the  raisins.  The  undis- 
puted fact  was  that  Cobleigh  was  defendant's  superintendent 
and  in  full  charge  of  her  business  at  the  packing-house  in 
her  absence;  that  he  assumed  to  act  in  the  matter  as  such 
superintendent.  Under  the  circumstances  shown  in  this  case 
we  do  not  think  that  defendant  could  evade  responsibility 
by  showing  want  of  authority  in  her  superintendent. 

We  have  noticed  all  the  assignments  of  error  which  seem  to 
call  for  consideration  and  discover  no  ruling  justifying  a 
reversal. 

The  judgment  and  order  are  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eoort, 
after  judgment  in  the  district  court  of  appeal^  was  denied 
by  the  supreme  court  on  March  13,  1916. 
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[CIt.  No.  1588.    Fint  Appellate  Distriet.— January  15,  1916.] 

E.  T.  B.  MILLS,  Appellant,  v.  GEORGE  A.  MOORE  ft  CO.. 

Respondent. 

OONTBAOT— AOXNCT   FOB   8ALB   OF   ORAm    BAOS — ^BSOOfBBT   OF  OOMMIt- 
8I0NS — PebFORMANOB  OF  AGREIMBNTS — SXTFFIOIBHCT  OF  EVIDBNOB. — 

In  this  action  to  recover  certain  commissionB  aUeged  bj  the  plaintiff 
to  be  due  him  from  the  defendant  under  certain  oral  eontraets,  by 
which  the  latter  agreed  to  constitute  the  former  its  agent  for  the 
nle  of  grain  bags,  it  is  held  that  the  trial  court  did  not  abuse  its 
discretion  in  setting  aside  its  decision  in  favor  of  the  plaintiff  and 
granting  the  defendant  a  new  trial,  in  view  of  the  inflrmities  of  the 
proof  and  of  the  entire  evidence  as  to  whether  the  plaintiff  had 
•ufficientlj  performed  his  part  of  the  agreements  as  to  keeping  the 
defendant  informed  as  to  the  conditions  and  doings  of  the  market 
in  grain  bags,  and  to  furnish  defendant  with  eoniidential  informa- 
tion, which  plaintiff  was  not  to  furnish  other  persons  in  the  same  line 
of  business,  and  to  inform  defendant  of  the  prices  at  which  bags 
were  offered  and  quoted  to  plaintiff  in  order  to  give  the  defendant 
the  first  opportunity  to  sell  and  to  give  said  defendant  the  pref erenee 
in  aU  sales. 

APPEAL  from  an  order  of  the  Superior  Conrt  of  the  City 
and  County  of  San  Francisco  granting  a  new  triaL  Adol- 
pirns  E.  Granpner,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 

Samuel  T.  Bush,  and  Bamett  Lyon,  for  Appellant 

Denman  k  Arnold,  for  Respondent 

RICHARDS,  J. — ^This  is  an  appeal  from  an  order  granting 
the  defendant's  motion  for  a  new  trial. 

The  action  was  brought  to  recover  judgment  for  certain 
commissions  alleged  by  the  plaintiff  to  be  due  him  from  the 
defendant  under  certain  oral  contracts,  by  which  the  defend- 
ant agreed  to  constitute  the  plaintiff  its  agent  for  the  sale  of 
grain  bags.  The  issues  presented  by  the  pleadings  related  to 
the  time  these  contracts  were  entered  into  and  their  terms, 
but  the  chief  question  presented  at  the  trial  and  upon  the 
motion  for  a  new  trial  was  as  to  whether  plaintiff  had  sufS- 
eiently  performed  his  part  of  these  agreements  so  as  to  be 
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entitled  to  recover  his  commissions.  Upon  this  issue  the  find- 
ings of  the  trial  court  were  in  favor  of  the  plaintiflP,  hut  these 
were  assailed  upon  the  motion  for  a  new  trial  as  not  suffi- 
ciently supported  by  the  evidence  in  the  case,  and  in  granting 
the  motion  for  a  new  trial  the  court  evidently  adopted  this 
change  of  view. 

We  are  unable  to  say  that  the  court  was  in  error  in  so  do- 
ing. The  first  oral  agreement,  which  the  court  found  the 
parties  to  have  entered  into  in  February,  1910,  and  which 
was  modified  in  certain  other  respects  by  the  second  oral 
agreement  of  April,  1911,  provided  that  the  plaintiff  was  to 
keep  the  defendant  informed  as  to  the  conditions  and  doings 
of  the  market  in  grain  bags,  and  to  furnish  defendant  with 
confidential  information  which  plaintiff  was  not  to  furnish 
other  persons  in  the  same  line  of  business,  and  to  inform  de- 
fendant of  the  prices  at  which  bags  were  offered  and  quoted 
to  plaintiff  in  order  to  give  the  defendant  the  first  oppor- 
tunity to  sell  and  to  give  said  defendant  the  preference  in  all 
sales.  The  plaintiff  relied  upon  his  own  testimony  as  showing 
that  these  provisions  of  his  contracts  had  been  complied  with. 
A  reading  of  the  plaintiff's  testimony  upon  the  extent  of  his 
performance  of  these  portions  of  his  agreements  will  show 
that  the  trial  court  might  well  have  entertained  grave  doubt 
as  to  the  sufficiency  of  this  evidence  upon  the  maturer  con- 
sideration of  it  which  the  motion  for  a  new  trial  afforded. 
For  example,  the  plaintiff  testifies:  **I  agreed  to  post  him  on 
the  market  at  all  times  and  give  him  an  opportunity  to  make 
sales,  and  I  did  so  tchen  I  thought  it  was  a  case  he  cotdd 
meet/*  And  again,  *'If  I  thought  he  could  fill  them,  if  he 
was  in  position,  I  would  bring  him  offers;  it  all  rested  with 
me.  He  was  glad  to  take  what  I  gave  him.*'  And  yet  again, 
"I  could  not  say  whether  I  gave  him  every  bid;  I  gave  him  a 
chance  at  every  trade  where  I  thought  he  could  fiU  it.'' 

In  the  light  of  the  evident  infirmities  of  this  proof  and  of 
the  entire  evidence  in  the  case,  we  think  the  trial  court  did 
not  abuse  its  discretion  in  setting  aside  its  former  decision  and 
in  granting  the  defendant  a  new  trial. 

This  view  renders  unnecessary  a  consideration  of  the  other 
points  presented  upon  this  appeaL 

The  order  is  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[CSt.  No.  1739.    Tini  Appellate  IHstriet.— Jannarf  18,  1916.] 

COOS  BAY  MANUFACTURING  COMPANY,  Respondent, 
V.  CALIFORNIA  SELLING  COMPANY,  Appellant. 

Sale  of  Box  Shook — ^LuBnJTT  or  Deisndant — SumcizNcr  or  Evi- 
dence.— Where,  in  an  action  for  the  reeoyerj  of  a  sum  of  money 
for  the  Bale  and  delivery  of  certain  "box  shook,"  it  is  shown  that 
the  factory  of  the  corporation  in  the  name  of  whom  the  goods  were 
ordered  and  shipped  was  destroyed  by  fire  prior  to  the  time  such 
order  was  given,  and  not  rebuilt,  and  that  at  the  time  of  the  giving 
of  such  order  about  all  that  such  corporation  had  left  was  its  labels 
and  its  reputation  for  packing,  and  shortly  before  the  giving  of 
such  order  a  new  corporation  was  formed  by  the  persons  interested 
in  the  former  corporation,  which  took  over  its  offices,  made  a  pay- 
ment on  account  of  the  shook,  and  made  resales  thereof  in  its  own 
name,  a  judgment  against  the  new  corporation  is  warranted. 

Id. — Evidence  —  Insolvent  Coeporation  —  Regobd  of  Action. — The 
record  of  an  action  brought  in  the  year  of  the  transaction  in  ques- 
tion against  the  corporation  in  whose  name  the  goods  were  ordered, 
by  one  of  its  creditors,  and  which  showed  execution  issued  and  re- 
turned unsatisfied,  is  properly  admitted  in  evidence  as  tending  to 
show  the  insolvent  condition  of  such  corporation  at  that  time. 

b.— Witnesses — Right  of  Party  Caluno  to  Impeach. — There  is  no 
•rror  in  permitting  the  phiintiif  to  impeach  the  testimony  of  the 
president  of  the  corporation  in  whose  name  the  goods  were  ordered, 
notwithstanding  he  was  called  as  a  witness  by  the  plaintiff,  where 
it  is  shown  that  such  witness  was  the  vice-president  and  principal 
•toekholder  of  the  corporation,  which  was  the  real  beneficiary  in 
the  transaction. 

Id. — ^Withdrawal  of  Objection  to  Excluded  Evidence — Waiver. — The 
defendant  cannot  complain  on  appeal  of  the  procedure  of  the  trial 
court  after  submission  of  the  cause  in  admitting  certain  evidence 
offered  by  the  defendant  during  the  trial  and  excluded  upon  ob- 
jection of  the  plaintiff,  where  plaintiff's  counsel  orally  notified 
defendant's  counsel  of  its  withdrawal  of  such  objection  prior  to 
its  request  to  the  court  to  make  the  order,  and  immediately  there- 
after notified  defendant  of  such  order,  and  the  defendant  took  no 
action  in  the  premises,  notwithstanding  the  cause  remained  undecided 
for  twelve  days  thereafter,  and  defendant  made  no  reference  thereto 
la  its  motion  for  a  new  triaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL    Eugene  P.  McDaniel,  Judge  presiding. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Wise  &  O'Connor,  for  Appellant 
A.  P.  Dessouslavy,  for  Respondent. 

BICHABDS,  J. — This  is  an  appeal  from  a  judgment  in 
plaintiff's  favor  and  an  order  denying  defendant's  motion 
for  a  new  trial.  The  action  was  brought  against  the  Cali- 
fornia Selling  Company,  Sunnyvale  Canneries,  Napa  Valley 
Improvement  Company,  Napa  Valley  Packing  Company,  cor- 
porations, and  against  George  H.  Hooke  and  Julius  Wolff, 
defendants,  to  recover  the  sum  of  $7,872.02,  alleged  to  be  due 
from  said  defendants  for  certain  **box  shook"  sold  and  de- 
livered to  them.  The  answer  of  the  defendants  was  in  the 
form  of  a  general  denial.  Upon  the  trial  the  plaintiff  dis- 
missed the  action  against  all  of  the  defendants  except  Cali- 
fornia Selling  Company,  the  appellant  herein,  and  recovered 
judgment  against  it  for  the  full  amount  of  its  claim. 

The  first  contention  of  the  appellant  is  that  the  evidence  is 
insu£Scient  to  justify  the  decision  of  the  court.  The  evidence 
discloses  that  the  box  shook  in  question  was  ordered  from  the 
plaintiff  by  and  in  the  name  of  the  Napa  Valley  Packing 
Company,  and  was  shipped  to  it  and  was  charged  upon  the 
books  of  the  plaintiff  to  the  said  Napa  Valley  Packing 
Company. 

The  facts  upon  which  the  plaintiff  relies  to  sustain  its  judg- 
ment against  the  California  Selling  Company  are  substan- 
tially as  follows:  The  Napa  Valley  Packing  Company  was  or- 
ganized as  a  corporation  in  1901  for  the  purpose  of  canning, 
preserving,  packing,  handling,  and  dealing  in  fruits,  vege- 
tables, etc.,  and  for  some  years  it  owned  and  operated  its  own 
packing-house,  and  preserved  and  handled  these  products 
under  its  own  labels,  and  had  an  established  line  of  customers 
and  of  trade.  In  the  year  1908  its  factory  was  destroyed  by 
fire  and  was  not  rebuilt,  and  at  the  close  of  that  year,  accord- 
ing to  the  testimony  of  Mr.  Hooke,  about  all  that  the  Napa 
Valley  Packing  Company  had  left  was  its  labels  and  its  repu- 
tation for  packing.  The  California  Selling  Company  was  or- 
ganized as  a  corporation  in  the  latter  part  of  the  year  1908, 
with  George  H.  Hooke,  Julius  Wolff,  and  Mary  L.  Baraty  as 
its  organizers  and  stockholders.    Mr.  Hooke  was  made  presi- 
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dent;  Mr.  Wolff,  who  was  the  president  of  the  Napa  Valley 
Packing  Company,  became  vice-president  and  manager,  and 
Mary  L.  Baraty,  who  had  also  been  secretary  of  the  Napa 
Valley  Packing  Company,  became  secretary  of  the  new  cor- 
poration. The  former  offices  of  the  Napa  Valley  Packing 
Company  were  taken  over  by  the  California  Selling  Company, 
who  paid  the  rent  thereafter,  although  the  former  occupant 
still  maintained  desk  room  there  and  had  its  name  on  the 
door.  In  the  early  part  of  1909  the  order  for  the  box  shook 
was  placed  with  the  plaintiff  by  Mr.  Wolff  in  the  name  of  the 
Napa  Valley  Packing  Company,  and  the  material  was  re- 
ceived in  due  course.  There  were  two  payments  made  on  ac- 
count of  this  order,  one  of  $464.31  in  August,  1909,  and  an- 
other of  $560  in  September,  1909.  It  does  not  appear  by 
whom  the  first  of  these  remittances  was  made,  but  the  second 
waa  by  the  check  of  the  California  Selling  Company.  While 
the  material  was  in  the  course  of  delivery  several  letters 
passed  between  the  California  Selling  Company  and  plaintiff, 
in  one  of  which  the  order  for  this  material  was  referred  to 
as  ''our  contract."  The  box  shook  when  received  was  sent 
out  in  lots  as  ordered  to  various  packing-houses,  and  in  several 
specifically  proven  instances  was  billed  by  and  shipped  aa  the 
property  of  the  California  Selling  Company,  and  was  paid 
for  in  checks  drawn  to  it.  During  the  year  1909  the  Napa 
Valley  Packing  Company,  according  to  the  testimony  of  Mr. 
Hooke,  had  no  credit,  and  for  that  reason  its  name  did  not 
appear  on  the  books  of  the  California  Selling  Company,  and 
whatever  business  the  latter  company  did  with  it  was  done 
in  the  name  of  Mr.  Wolff,  the  president  of  the  one  and  the 
vice-president  and  manager  of  the  other  corporation.  There 
was  also  offered  in  evidence  the  record  of  an  action  brought 
in  that  year  against  the  Napa  Valley  Packing  Company  by 
one  of  its  creditors  to  recover  a  considerable  sum  of  money, 
in  which  judgment  was  had  against  it,  and  an  execution  issued 
which  was  returned  unsatisfied.  The  defendant  objected  to 
this  evidence,  and  now  complains  of  its  admission  as  error, 
but  we  are  of  the  opinion  that  it  was  admissible  as  in  some 
degree  tending  to  show  that  the  Napa  Valley  Packing  Com- 
pany was  at  the  time  in  a  practically  insolvent  condition. 

Prom  the  foregoing,  and  from  other  more  or  less  direct  evi- 
dence not  necessary  to  be  recapitulated,  the  court  arrived  at 
the  conclusion  that  the  transaction  with  the  plaintiff,  while 
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apparently  undertaken  in  the  name  of  the  Napa  Valley  Pack- 
ing Company,  was  in  reality  a  transaction  in  which  the  Cali- 
fornia Selling  Company  was  the  real  actor  and  beneficiary, 
and  that  the  name  of  the  Napa  Valley  Packing  Company  was 
merely  a  cover  or  designation  under  which  it  and  its  organizers 
were  doing  business  during  the  year  1909.  We  think  this  con- 
clusion is  abundantly  sustained  by  the  proofs,  and  hence  that 
the  appellant's  first  contention  that  the  evidence  does  not  jus- 
tify the  decision  of  the  trial  court  is  without  merit. 

The  appellant  further  contends  that  the  trial  court  com- 
mitted an  error  in  permitting  the  plaintifi!  to  attempt  to  im- 
peach the  testimony  of  Mr.  Hooke,  called  as  plaintiff's  witness, 
by  reference  to  a  deposition  of  the  latter,  in  which  it  was 
claimed  he  had  given  other  and  contradictory  evidence  to  that 
elicited  from  him  during  the  trial.  The  appellant  urges  that 
the  plaintifi!  should  not  have  been  permitted  to  impeach  its 
own  witness;  but  we  think  that  the  record  sufficiently  shows 
that  the  witness  Hooke  was  so  identified  with  the  Cidifornia 
Selling  Company  as  its  president  and  principal  stockholder 
at  the  time  this  debt  (if  it  was  its  debt)  was  incurred  as  to 
make  him  clearly  such  a  witness  as  the  plaintiff  might  feel 
obliged  to  call,  but  by  whose  testimony  it  should  not  be  bound. 
In  addition,  however,  it  appears  that  at  a  later  stage  of  the 
case  the  entire  deposition  of  Hooke  was  put  in  evidence  by 
stipulation  of  the  parties,  and  thus  the  error,  if  any  occurred, 
was  rendered  immaterial,  if  not  altogether  cured. 

The  appellant  has  a  further  objection  to  the  ruling  of  the 
court  in  refusing  to  permit  the  witness  Hooke  to  answer  cer- 
tain questions  put  to  him  by  the  defendant  upon  cross-exami- 
nation, as  calling  for  the  conclusion  of  the  witness.  We  are 
of  the  opinion  that  the  answers  to  these  questions  were  prop- 
erly excluded  upon  that  ground. 

Upon  oral  argument  of  this  cause  upon  the  appeal  the  main 
contention  of  the  appellant  was  that  the  court  committed  an 
error  of  procedure  during  and  after  the  trial  of  the  cause 
which  must  result  in  its  reversal  upon  appeal,  and  which  arose 
in  the  following  manner:  During  the  course  of  the  trial  the 
defendant  offered  in  evidence  a  number  of  letters  which  the 
witness  Hooke  stated  had  been  taken  by  him  from  the  files 
of  the  Napa  Valley  Packing  Company,  and  by  which  letters 
the  defendant  offered  to  prove  that  the  Napa  Valley  Pack- 
ing Company,  during  the  period  covered  by  the  transaction 
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with  the  plaintiff,  was  conducting  a  considerable  business,  and 
had  dealings  with  parties  in  several  states  in  the  sale  of  corn 
and  canned  goods  and  in  the  purchase  of  box  stock.  It  also 
offered  in  evidence  the  bank-books  of  the  Napa  Valley  Pack- 
ing Company  as  indicating  the  amount  deposited  by  that  com- 
pany during  the  year  1909,  and  as  showing  that  during  that 
period  it  was  a  going  concern.  To  both  of  these  offers  the 
plaintiff  objected  upon  the  ground  that  they  were  incompe- 
tent, irrelevant,  and  immaterial,  and  the  court  sustained  this 
objection.  On  April  30,  1913,  the  cause  was  submitted  to  the 
court  for  decision  upon  briefs  thereafter  to  be  presented. 
After  the  submission  of  the  cause,  and  either  on  the  same  day 
or  the  following  day,  plaintiff's  counsel  orally  notified  defend- 
ant's counsel  that  plaintiff  withdrew  its  objection  to  the  ad- 
mission in  evidence  of  the  said  correspondence  and  bank-books, 
and  that  it  consented  to  the  admission  thereof  in  evidence,  to 
which  the  defendant's  counsel  replied  that  he  would  not  con- 
sent to  the  admission  of  such  testimony  and  that  he  was  satis- 
fied with  the  record  as  it  stood.  Thereafter,  and  on  May  5, 
1913,  without  any  further  notice  to  attorney  for  the  defend- 
ant, but  prior  to  the  decision  of  said  cause,  the  court,  upon 
the  request  of  plaintiff's  counsel  but  without  the  presence 
of  counsel  for  defendant,  made  an  order  reciting  that  counsel 
for  plaintiff  having  appeared  and  withdrawn  its  objection 
to  the  introduction  of  the  above-mentioned  evidence,  the  rul- 
ing of  the  court  would  be  reversed  and  the  evidence  admitted, 
and  when  produced  would  be  properly  marked  as  the  defend- 
ant's exhibits,  and  that  said  order  was  made  nunc  pro  tunc  as 
of  the  date  of  the  former  ruling  and  prior  to  the  submission 
of  the  cause.  Plaintiff's  counsel  immediately  notified  defend- 
ant's counsel  of  the  making  of  said  order.  Thereafter,  and 
on  May  17,  1913,  the  court  decided  the  case,  and  in  its  find- 
ings expressly  stated  that  in  considering  the  evidence  in  the 
case  it  had  also  considered  the  foregoing  evidence  which  had 
been  admitted  after  the  plaintiff's  objection  had  been  with- 
drawn. The  judgment  of  the  court  was  in  plaintiff's  favor, 
and  thereafter  the  defendant  in  due  time  served  and  filed  its 
notice  of  intention  to  move  for  a  new  trial,  wherein  it  speci- 
fied as  errors  of  law  the  rulings  of  the  court  in  at  first  refus- 
ing to  admit  the  foregoing  evidence,  and  also  specified  as 
error  the  subsequent  order  of  the  court  admitting  the  same 
in  evidence  in  the  absence  of  the  defendant  and  without  pre- 
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vious  notice  of  the  making  of  said  order.  Upon  this  appeal 
from  the  order  of  the  court  denying  its  motion  for  a  new  trial 
the  appellant  insists  that  the  action  of  the  court  in  reference 
to  the  foregoing  matters  was  entirely  irregular;  that  it  was 
entitled  in  the  first  instance  to  have  had  the  correspondence 
and  bank-books  of  the  Napa  Valley  Packing  Company  ad- 
mitted in  evidence  for  the  purposes  for  which  they  were 
offered;  that  the  oflfer  of  plaintiff's  counsel  orally  made  to 
defendant's  counsel  to  withdraw  its  objection  to  this  evidence 
and  consent  to  its  admission  made  after  the  submission  of 
the  cause,  and  their  subsequent  appearance  in  open  court,  but 
without  the  presence  of  the  defendant  or  notice  to  it  of  such 
action,  to  withdraw  their  objection  to  the  evidence,  and  the 
order  of  the  court  made  thereon  admitting  the  same,  and  the 
statement  of  the  court  in  its  findings  that  it  had  duly  con- 
sidered such  evidence,  did  not  operate  to  cure  the  prior  error 
and  irregularity  of  the  court's  action,  and  hence  that  the  cause 
must  be  reversed  therefor  upon  this  appeal. 

Conceding,  for  the  sake  of  argument,  though  not  deciding 
in  the  absence  of  the  evidence  itself  from  the  record,  that  the 
original  ruling  of  the  court  in  refusing  to  admit  the  said  cor- 
respondence and  bank-books  of  the  Napa  Valley  Packing  Com- 
pany in  evidence  in  the  first  instance  was  erroneous,  we  are 
of  the  opinion  that  such  error,  if  any,  was  suflSciently  cured 
by  the  subsequent  acts  of  the  parties  and  proceedings  of  the 
court ;  for  it  appears  that  on  the  very  day  of  the  submission 
of  the  cause  or  on  the  following  day,  and  while  the  cause, 
though  under  submission,  was  still  in  legal  contemplation  on 
trial  {Dore  v.  Southern  Pacific  Co.,  163  Cal.  183,  195,  [124 
Pac.  817]),  the  plaintiff  notified  the  defendant  of  the  with- 
drawal of  its  objection  to  the  admission  of  this  evidence. 
Where  this  offer  was  made  does  not  appear,  and  for  aught 
that  the  record  discloses  it  may  have  been  in  open  court. 
However  that  may  be,  it  seems  to  us  plain  that  in  the  pres- 
ence of  this  offer,  which  was  the  equivalent  of  an  offer  to  re- 
open the  case  for  the  admission  not  only  of  this  particular 
evidence  but  of  such  further  proofs  of  a  like  nature  as  the 
defendant  might  wish  to  present,  the  defendant  was  not  en- 
titled in  all  fairness  to  refuse  the  offer,  or  to  sit  back  in  reli- 
ance upon  a  possible  error  in  the  record  which  it  might  use 
to  work  a  reversal  of  the  case  upon  appeal,  and  the  fact  that 
the  case  was  under  submission  at  the  time  of  such  offer  and 
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of  its  refusal  does  not,  in  our  opinion,  change  the  rule  as  laid 
down  very  recently  by  the  supreme  court  in  the  case  of  Estate 
of  Boss,  171  Cal.  64,  [151  Pac.  1138],  wherein  the  court  says 
with  respect  to  a  state  of  facts  not  essentially  dissimilar  from 
those  in  the  case  at  bar:  "Before  the  dose  of  the  trial  coun- 
sel for  the  respondents  withdrew  all  objections  of  this  char- 
acter, and  offered  to  allow  the  appellant  to  recall  the  witnesses 
and  elicit  from  them  fully  the  reasons  and  bases  of  their  re- 
spective opinions,  to  which  offer  counsel  stated  that  while 
they  thanked  opposing  counsel  for  the  splendid  offer  they 
preferred  to  stand  upon  the  record  as  made.  If  counsel  truly 
desired  to  have  further  evidence  upon  this  subject  introduced 
they  should  have  availed  themselves  of  this  opportunity,  and- 
should  have  recalled  the  witnesses  accordingly.  It  does  not 
appear  that  there  would  have  been  any  difficulty  in  doing  so, 
or  that  the  court  refused  to  allow  it  to  be  done.  The  record 
indicates  that  the  court  would  have  allowed  it.  If,  on  the 
other  hand,  they  desired  to  preserve  the  ruling  in  the  jecord 
for  the  purpose  of  thereby  securing  a  ground  upon  which  to 
obtain  a  new  trial  or  reverse  the  order  on  appeal  to  this  court, 
it  need  scarcely  be  said  that  we  will  not  entertain  the  objec- 
tion under  those  circumstances.  In  either  alternative  the 
objection  must  be  deemed  to  have  been  effectually  waived." 
(Estate  of  Boss,  171  Cal.  64,  [151  Pac.  1138] ;  BergtJioldt  v. 
Porter  Bros.  Co.,  114  Cal.  681,  690,  [46  Pac.  738] ;  Kahn  v. 
Trieste-Bosenberg  Co.,  139  Cal.  340,  346,  [73  Pac.  164] ;  38 
Cyc.  1462,  and  cases  cited.)  It  is  true  that,  as  the  record 
discloses,  the  action  of  the  plaintiff  in  suggesting  to  the  court 
that  its  objection  to  the  admission  of  the  evidence  in  question 
was  withdrawn  was  taken,  and  the  order  of  the  court  in  admit- 
ting said  evidence  was  made,  in  the  absence  of  the  defendant 
and  without  prior  notice  thereof  other  than  that  theretofore 
orally  given,  but  the  record  also  shows  that  the  defendant 
was  immediately  thereafter  notified  of  such  action  and  order; 
the  cause  was  still  under  submission  and  undecided,  and  so 
remained  for  a  period  of  twelve  days  after  such  notification, 
during  which  the  defendant  had  ample  opportunity  to  take 
such  action  as  it  might  be  advised  with  reference  to  such  order 
and  to  the  reopening  of  the  case  for  further  evidence  of  a  like 
nature  if  such  was  desired.  No  such  action  was  taken,  and 
when  after  the  court's  decision  a  motion  for  a  new  trial  was 
made  by  the  defendant,  it  did  not  specify  among  the  grounds 
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of  such  motion  either  misconduct  of  the  court  in  the  making? 
of  this  order  or  accident  or  surprise  by  which  it  was  prevented 
from  having  a  fair  trial ;  nor  did  it  set  forth  or  suggest  the 
existence  of  other  evidence  which  for  any  reason  it  was  pre- 
vented from  introducing  at  the  former  trial.  Under  these 
circumstances  we  think  the  appellant  is  no  longer  in  a  posi- 
tion to  urge  upon  this  appeal  the  alleged  error  or  irregularity 
in  the  action  of  the  trial  court  in  respect  to  the  matters  above 
set  forth. 
Judgment  and  order  denying  a  new  trial  are  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  conrt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  March  16,  1916. 


[Civ.  No.  1585.    First  Appellate  District.— January  81,  1918.] 

WAINARD  G.  HERBICK,  Respondent,  v.  OAKLAND 
MOTOR  COMPANY  et  al.,  Appellants. 

NxGUGENOE — Personal  Injubies — Pleading. — Wliile  it  is  permissible 
to  plead  negligence  in  general  terms,  specifying  the  particular  act 
or  acts  upon  which  the  pleader  relies  as  constituting  such  negli- 
gence, this  rule  applies  only  to  cases  where  the  acts  as  alleged  might 
or  might  not  have  been  negligently  done,  and  has  no  necessary  ap- 
plication to  a  case  wherein  the  facts  complained  of  and  specifically 
set  forth  are  such  that  the  inference  of  negligence  neeessarily  arisee 
from  their  enumeration. 

Id. —  CoLusiON  OF  Automobile  and  Motobctclb  —  Suitioienct  ot 
Complaint. — In  an  action  for  damages  for  injuries  received  in  m 
collision  between  an  automobile  and  a  motorcycle,  where  the  com- 
plaint  alleges  that  plaintiff  was  riding  southward  along  the  west- 
erly side  of  a  certain  avenue  and  near  the  southerly  side  of  an  in- 
tersecting street,  where  he  had  a  right  to  be  and  to  ride,  and  the 
defendants,  operating  an  automobile,  were  proceeding  northerly 
along  the  easterly  side  of  the  avenue,  and  suddenly,  without  warn- 
ing, altered  the  course  of  the  automobile  and  drove  it  with  high 
speed  and  without  any  warning  or  notice  across  said  avenue  to 
the  westerly  side  thereof,  near  the  southerly  side  of  the  street,  where 
the  plaintiff  rightfully  was,  and  there  struck  and  injured  him,  the 
inference  of  negligence  from  the  facts  is  logical  and  irresistible, 
and  it  was  not  necessary  to  aver  that  they  were  negligently  done. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Marcel  B.  Cerf,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  Ralph  Wilson,  for  Appellants. 

Sullivan  &  Sullivan,  and  Theo.  J.  Boche,  for  Respondent. 

THE  COURT.— This  is  an  appeal  from  a  judgment  in 
plaintiff's  favor  in  an  action  for  damages  arising  out  of  a 
collision  between  the  defendants'  automobile  and  the  plain- 
tiff's motorcycle.  The  appeal  is  upon  the  judgment-roll,  and 
the  only  question  presented  for  determination  is  as  to  whether 
the  complaint  states  a  cause  of  action. 

The  complaint  alleges  that  upon  the  sixteenth  day  of  Au- 
gust, 1913,  the  plaintiff  was  riding  and  operating  a  motor- 
cycle in  a  southerly  direction  along  the  westerly  side  of  Van 
Ness  Avenue  in  the  city  and  county  of  San  Francisco,  and 
that  the  defendants  were  operating  an  automobile  in  a  north- 
erly direction  along  the  easterly  side  of  Van  Ness  Avenue; 
and  that  ''when  said  plaintiff,  riding  and  operating  said  mo- 
torcycle as  aforesaid,  reached  a  point  on  said  southerly  side 
of  Van  Ness  Avenue  near  the  southwest  corner  of  Van  Ness 
Avenue  and  Jackson  Street,  said  defendants,  without  any 
notice  or  warning  of  any  kind  to  said  plaintiff,  with  great 
speed  and  rapidity  altered  the  course  of  said  automobile,  pro- 
ceeding in  a  northerly  direction  along  the  easterly  side  of 
said  Van  Ness  Avenue  from  said  easterly  side  of  said  Van 
Ness  Avenue  toward  the  westerly  side  of  said  Van  Ness 
Avenue,  and  drove  said  automobile  into  and  against  said 
plaintiff,  riding  and  operating  said  motorcycle  as  aforesaid, 
then  and  there  throwing  him  to  the  ground  and  inflicting 
upon  him  severe  personal  injuries." 

It  is  the  defendants'  contention  that  the  foregoing  aver- 
ments of  the  plaintiff's  complaint  do  not  state  a  case  of  action- 
able negligence,  for  the  reason  that  it  is  nowhere  set  forth 
therein  or  elsewhere  in  said  complaint  that  the  alleged  acts 
of  defendants  were  negligently  done,  nor  that  they  constituted 
such  negligence  on  their  part  as  to  give  rise  to  a  cause  of 
action.  It  is  further  contended  by  the  appellants  that  the 
inference  of  negligence  does  not  arise  from  the  facts  which 
«re  set  forth  in  said  complaint 
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We  are  of  the  opinion  that  neither  of  these  contentions  is 
to  be  sustained.  It  is  quite  a  well-settled  rule  of  pleading  in 
this  state  that  in  actions  for  negligence,  while  it  is  permissible 
to  plead  negligence  in  general  terms,  specifying  the  particular 
act  or  acts  upon  which  the  pleader  relies  as  constituting  such 
negligence,  this  rule  applies  only  to  cases  where  the  acts  as 
alleged  might  or  might  not  have  been  negligently  done,  and 
has  no  necessary  application  to  a  case  wherein  the  acts  com- 
plained of  and  specifically  set  forth  are  such  that  the  infer- 
ence of  negligence  necessarily  arises  from  their  enumeration. 
(SUveira  v.  Iversan,  125  CaL  266  and  269,  [57  Pac.  996].) 
Such,  in  our  opinion,  is  the  case  at  bar.  The  plaintiff  was 
riding  southward  along  the  westerly  side  of  Van  Ness  Avenue 
and  near  the  southerly  side  of  Jackson  Street,  where  he  had 
a  right  to  be  and  to  ride.  The  defendants,  operating  an  auto- 
mobile, were  proceeding  northerly  along  the  easterly  side  of 
Van  Ness  Avenue.  Suddenly,  without  warning,  the  course  of 
their  machine  is  altered,  and  it  is  driven  with  high  speed  and 
without  any  warning  or  notice  across  said  avenue  to  the  west- 
erly side  thereof,  near  the  southerly  side  of  Jackson  Street, 
where  the  plaintiff  rightfully  was,  and  there  struck  and  in- 
jured him. 

The  inference  of  negligence  from  the  foregoing  facts  is 
logical  and  irresistible.  {O'Connor  v.  United  Railroads,  168 
Cal.  43,  47,  [141  Pac.  809].)  It  was  not  necessary,  therefore, 
to  aver  that  they  were  negligently  done. 

Judgment  affirmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  March  20,  1916. 
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[CIt.   No.   1503.    First  Appellate  District. — Jaxmary   21,   1918.] 

DAVID    SALPIELD,    Respondent,    v.    HERMAN    COHN, 

Appellant. 

OOKTHACTS — AeCHITECT'S    SeEVICBS— DbAWINO    OF   PULNS — SUFFIOIENOT 

OF  £yn>BNOS. — In  an  action  to  recover  for  services  of  an  architect 
in  drawing  plans  for  a  house,  where  the  plaintiff  testified  that  the 
preparation  of  the  plans  and  the  making  of  changes  thereafter  were 
at  the  request  of  the  defendant,  but  the  testimonj  was  radically 
conflicting  as  to  what  the  agreement  was  between  the  parties,  the 
decision  of  the  trial  court  in  favor  of  the  plaintiff  will  be  upheld 
on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
iug  a  new  trial.    George  E.  Crothers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

James  P.  Sweeney,  for  Appellant. 

tum  Suden  &  tum  Suden,  for  Respondent 

THE  COURT. — This  is  an  appeal  from  a  judgment  in  favor 
of  plaintiff  and  from  an  order  denying  a  new  trial. 

The  only  question  iuTolved  is  the  question  as  to  whether 
the  evidence  sustains  the  findings  and  judgment  of  the  court. 

Mr.  Sweeney  (for  Appellant) :  That  is  the  only  question. 

The  Court :  This  waa  an  action  brought  by  an  architect  to 
recover  certain  sums  alleged  to  be  due  for  a  number  of  plans 
which  he  had  drawn  for  the  defendant,  who  was  the  owner  of 
a  lot  upon  which,  apparently,  he  desired  to  build  a  house. 
Upon  the  trial  of  the  case  the  two  chief  witnesses  presented 
were  the  plaintiff  and  the  defendant;  and  the  question  to 
which  their  testimony  was  directed  was  sa  to  the  oral  agree- 
ments which  had  been  made  between  them  with  reference  to 
these  several  plans,  and  the  understandings  at  the  time  this, 
that,  or  the  other  plan  was  found  to  be  insufficient  or  imprac- 
ticable for  the  uses  of  the  defendant.  The  testimony  is  radi- 
cally conflicting  as  to  what  the  agreement  waa  between  the 
parties.  The  court  apparently  saw  fit  to  adopt  the  version 
which  the  plaintiff  gave  of  the  understanding  between  the 
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parties,  and  based  its  findings  and  judgment  upon  its  accept- 
ance of  the  plaintiff's  testimony.  Will  it  not  be  conceded  by 
you  that  the  plaintiff's  testimony  went  to  the  extent  of  sup- 
porting his  claim  for  the  amount  which  he  claimed  to  be  due 
in  case  the  court  believed  it! 

Mr.  Sweeney:  Yes,  in  a  way.  If  the  court  had  believed 
his  testimony,  it  should  have  given  him  a  great  many  thou- 
sand dollars  more  than  it  did ;  but  it  is  the  contention  of  the 
defendant  that  he  always  told  the  plaintiff  that  he  wanted 
plans  for  a  twenty-five  tiiousand  dollar  building  or  a  twenty- 
five  thousand  five  hundred  dollar  building.  There  is  abso- 
lutely no  conflict  upon  that  pivotal  point  throughout  the  entire 
case. 

The  Court:  We  think  that  the  record  discloses  that  the 
plaintiff  testified  that  at  the  time  these  several  plans  were 
drawn  and  examined  there  were  various  directions  given  him 
by  the  defendant  as  to  the  kind  of  plans  he  wished,  and  as 
to  the  cost  of  the  building  which  was  to  be  constructed.  We 
recall,  for  example,  that  when  the  second  set  of  plans  was  pre- 
pared— ^which  showed  a  building  worth  something  like  twenty- 
six  thousand  dollars  or  twenty-seven  thousand  dollars — the 
defendant  thereupon  directed  the  plaintiff  to  make  certain 
additions  and  changes  in  the  plans,  which  brought  the  cost 
up  to  something  like  thirty-five  thousand  dollars,  and  that  he 
prepared  a  set  of  plans  in  accordance  with  the  suggestions 
of  the  defendant;  and  that  after  they  were  prepared  the  de- 
fendant found  that  he  was  unable  to  borrow  the  money  to 
erect  the  building  according  to  this  plan,  and  thereupon  other 
plans  were  directed  to  be  drawn. 

Mr.  Sweeney :  Yes. 

The  Court:  In  other  words,  isn't  this  the  situation:  that 
repeated  plans  were  drawn  by  the  plaintiff  at  the  request  of 
the  defendant,  and  repeatedly  modified  because  the  defendant 
did  not  feel  that  he  had  money  enough  to  meet  the  require- 
ments of  the  plans  as  prepared  by  the  plaintiff! 

Mr.  Sweeney :  Yes. 

The  Court:  The  plans  were  prepared  in  the  first  instance 
at  the  suggestion  of  the  defendant! 

Mr.  Sweeney :  Yes. 

The  Court:  And  they  were  modified  from  time  to  time  at 
the  suggestion  of  the  defendant! 

Mr.  Sweeney :  Yea, 
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The  Court:  And  certain  features  of  the  building  were  elimi- 
nated,  so  as  to  bring  the  cost  within  the  means  of  the  de- 
fendant! 

Mr.  Sweeney :  Yes ;  but  the  first  set  of  plans  were  a  fifty 
thousand  dollars,  the  second  thirty-five  thousand  dollars,  and 
the  third  was,  I  think,  the  nineteen  thousand  dollars,  which 
set  did  not  cover  the  entire  lot,  and  the  fourth  set  was  the 
twenty-five  thousand  five  hundred  dollars,  which  is  the  set  of 
plans  which  the  defendant  should  be  mulcted  for  and  the  only 
set. 

The  Court:  That,  of  course,  is  only  upon  the  theory  that 
the  court  did  not  in  all  respects  believe  the  testimony  of  the 
plaintiff,  because  the  testimony  of  the  plaintiff  as  we  read  it 
is  to  the  effect  that  in  the  preparation  of  all  of  these  plans 
he  was  acting  under  the  direction  of  the  defendant,  and  that 
he  was  changing  his  plans  from  time  to  time  to  meet  the  lat- 
ter's  views. 

Mr.  Sweeney:  If  the  court  gets  that  idea  out  of  the  case, 
well  and  good. 

The  Court :  We  are  satisfied  from  the  facts  of  the  case  and 
the  statement  of  the  facts  appearing  upon  this  discussion,  and 
for  the  reasons  stated  therein,  that  the  judgment  and  order 
appealed  from  should  be  affirmed,  and  that  will  be  the  order. 


[iJnm.  No.  618.    First  Appellate  District. — January  21,  1916.} 
THE  PEOPLE,  Respondent,  v.  MEBTON  COX,  Appellant. 

Criminal  Law — Grand  Larcxnt— Thstt  or  Horse — SinrnciENOT  or 
£vn>ENGE. — ^Upon  a  prosecution  for  grand  larceny  in  stealing  a 
horse  in  one  county  and  driving  it  through  other  counties  into  the 
county  where  it  was  found  in  the  defendant's  posBession,  proof  that 
the  defendant  assumed  a  false  name  when  traveling  with  the  horse, 
and  at  the  time  of  its  sale  by  him  and  when  he  was  arrested,  taken 
in  connection  with  proof  of  such  possession,  and  the  inability  to 
find  the  person  from  whom  he  claimed  to  have  purchased  the  animal, 
is  sufOlcient  to  support  a  verdict  of  conviction. 

Id. — EvmxNoi — Falsehood  or  Detendant — Consciousness  or  GuttT. — 
When  a  person  suspected  of  and  charged  with  crime  resorts  to  de- 
ception and  falsehood,  that  is  a  circumstance  which,  like  flight  and 
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eoncealment,  tendi  to  show  a  eonBciousness  of  gailt,  and  th^rebj 
strengthens  anj  inference  of  guilt  arising  from  other  established 
facts. 

Id. — Argument  ov  District  Attobnst — Ck>icMKNT  upon  Inabhitt  to 
Find  Alleged  Selusb  or  Horse — Absence  or  Misconduct. — In 
such  a  prosecution  it  is  not  misconduct  for  the  district  attorney  to 
comment  upon  the  fact  that  the  return  upon  one  of  the  foreign  sub- 
poenas showed  that  the  person  from  whom  defendant  claimed  to 
have  purchased  the  horse  could  not  be  found,  and  in  stating  that 
that  was  some  evidence  of  the  fact  that  such  person  was  a  mythical 
person,  where  such  subpoenas  and  the  returns  thereon  were  offered 
and  received  in  evidence  without  limitation  upon  their  purpose. 

Id.— Comment  upon  Devbauding  or  Pubghaseb — Admonition  to  Dis- 
regard— ^Lack  ov  Prejudice. — In  such  a  prosecution  it  ia  miscon- 
Jact  to  urge  upon  the  jury  a  consideration  of  the  fact  that  the 
defendant  had  defrauded  the  purchaser  of  the  horse,  but  such  mis- 
eonauct  is  not  prejudicial  where  it  is  checked  almost  at  its  inception 
by  the  intervention  of  the  trial  court,  coupled  with  an  admonition 
to  the  jury  to  disregard  the  statoment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County,  and  from  an  order  deuTing  a  new  trial.  Ben* 
jamin  K.  Knight,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Lucas  F.  Smith,  and  Lucas  F.  Smith,  Jr.,  for  AppellanL 

U.  S.  Webb,  Attorney-General,  Frank  L.  Querena,  and 
George  W.  Smith,  for  Kespondent 

THE  COURT. — ^Aa  we  understand  this  case,  from  an  in- 
spection of  the  record  and  the  briefs,  the  facts  are  substan- 
tially these:  The  defendant  was  charged  with  the  crime  of 
grand  larceny.  The  alleged  subject  matter  of  the  larceny 
was  a  horse,  charged  in  the  information  to  have  been  stolen 
in  the  city  and  county  of  San  Francisco,  and  driven  through 
San  Mateo  and  other  counties  into  the  county  of  Santa  Cruz. 
The  defendant  was  found  in  the  latter  county  in  the  posses- 
sion of  the  horse.  He  there  sold  the  horse  under  the  name  of 
J.  Geary ;  he  requested  that  the  check  for  the  payment  of  the 
horse  be  made  out  in  that  name,  gave  a  receipt  in  that  name, 
and  when  he  cashed  the  check  he  indorsed  the  name  of 
J.  Geary  thereon.  When  arrested  he  was  asked  by  the  party 
making  the  arrest  if  his  name  was  J.  Geary,  and  he  said  it 
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was.  It  is  an  admitted  fact  in  the  case  that  the  true  name 
of  the  defendant  is  Merton  Cox.  There  is  some  evidence  in 
the  record  as  to  his  conduct  and  his  statements  on  the  night 
that  he  arrived  in  San  Jose,  and  on  another  night  when  he 
arrived  at  Rockaway  Beach  in  San  Mateo  County,  and  that 
when  asked  whence  he  had  come  and  where  he  was  going  he 
said  he  had  been  traveling  over  the  greater  part  of  tiie  state 
for  the  greater  part  of  six  months ;  that  he  had  had  the  horse 
shod  in  Oakland,  that  he  had  come  down  by  the  coast  route 
in  a  certain  number  of  hours.  When  he  was  in  jail  the  party 
to  whom  he  had  sold  the  horse  visited  him,  and  asked  him  to 
return  the  one  hundred  dollars  which  he  paid  defendant  for 
the  horse,  and  the  defendant  then  said,  "Well,  you  are  en- 
titled to  the  money,  but  I  won't  give  you  a  written  order  for 
the  money."  The  defendant  claimed  that  he  bought  the 
horse  from  a  man  by  the  name  of  John  O'Brien,  in  San  Fran- 
cisco; that  he  had  known  O'Brien  since  1902;  that  O'Brien 
had  worked  for  him  at  odd  times  since  1902,  but  that  he  did 
not  know  where  he  lived  in  San  Francisco.  Foreign  sub- 
poenas were  issued  in  the  case  at  the  request  of  the  defend- 
ant for  O'Brien  and  several  other  witnesses.  The  return 
upon  the  foreign  subpoenas  showed  that  none  of  the  witnesses, 
and  particularly  John  O'Brien,  the  person  from  whom  the 
defendant  claimed  to  have  bought  the  horse,  could  be  found, 
and  during  the  course  of  the  trial,  counsel  for  the  defendant 
offered  these  subpoenas  and  the  return  thereof  in  evidence. 
Counsel  for  the  defendant  claims  that  there  is  no  evidence 
showing  that  he  committed  the  larceny  or  participated  therein 
save  and  except  the  recent  possession  of  the  stolen  property. 

Mr.  Lucas  F.  Smith  (Counsel  for  Defendant):  That  is 
exactly  it. 

The  Court:  You  don't  make  the  point  that  the  evidence  is 
insufficient  to  show  that  the  horse  was  in  fact  stolen  by  some- 
body ? 

Mr.  Smith :  We  concede  it  is  sufficient  in  that  particular. 

The  Court:  It  is  claimed — ^in  addition  to  the  point  of  the 
insufficiency  of  the  evidence  connecting  the  defendant  with 
the  commission  of  the  crime — ^that  the  district  attorney  was 
guilty  of  misconduct  in  commenting  upon  the  fact  that  the 
return  upon  one  of  the  foreign  subpoenas  showed  that  O'Brien 
could  not  be  found,  and  in  stating  that  that  was  some  evi- 
dence of  the  fact  that  John  O'Brien  was  a  mythical  person. 
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The  district  attorney  is  also  charged  with  misconduct  in  com- 
menting upon  the  refusal  of  the  defendant  to  return  the 
money  which  he  received  from  the  sale  of  the  horse,  and  in 
attempting  to  argue  that  the  defendant  had  defrauded  the 
purchaser. 

Other  points  are  that  the  court  erred  in  modifying  certain 
requested  instructions,  and  erred  in  the  charge  given  of  its 
own  motion. 

Have  we  stated  in  substance  all  the  facts  in  the  case,  and 
are  those  all  the  points  made  in  support  of  the  appeal  t 

Mr.  Smith:  Yes,  your  Honor. 

By  the  Court  (after  argument) :  The  court  is  of  the  opinion 
that  there  is  no  merit  in  the  appeal.  The  jury  were  not  com- 
pelled to  accept  the  defendant's  explanation  of  why  he  as- 
sumed a  false  name  when  traveling  with  the  horse  and  at  the 
time  of  the  sale  and  when  he  was  arrested.  They  were  justi- 
fied in  finding  from  all  of  the  evidence  adduced  in  the  case 
that,  as  the  verdict  implies,  his  assumption  of  a  false  name 
was  for  the  purpose  of  concealing  his  identity  and  thereby 
warding  off  suspicion;  and  when  a  person  suspected  of  and 
charged  with  crime  resorts  to  deception  and  falsehood,  that 
is  a  circumstance  which,  like  flight  and  concealment,  tends  to 
show  a  consciousness  of  guilt,  and  thereby  strengthen  any  in- 
ference of  guilt  arising  from  other  established  facts.  {People 
V.  Cole,  141  Cal.  88,  [74  Pac.  547].) 

The  defendant's  story  concerning  the  circumstances  under 
which  he  claimed  to  have  purchased  the  horse  was  far  from 
being  satisfactory;  and  it  is  of  peculiar  significance  that 
although  he  claimed  to  have  been  intimately  acquainted  with 
the  Mr.  O'Brien  from  whom  he  said  he  purchased  the  horse 
since  the  year  1902,  and  had  employed  O'Brien  on  and  off 
from  that  time  until  the  year  1915,  yet  he  did  not  know  where 
O'Brien  resided.  We  are  satisfied  that  the  circumstances 
above  narrated  relative  to  the  defendant's  sale  of  the  horse, 
the  manner  of  his  possession,  and  his  conduct  when  arrested, 
considered  in  conjunction  with  the  defendant's  recent  posses- 
sion of  the  stolen  property,  are  sufficient  to  warrant  and  sup- 
port the  verdict.  {People  v.  Vidal,  121  Cal.  221,  [53  Pac. 
558].) 

The  foreign  subpoenas  and  the  returns  thereon  having  been 
offered  and  received  in  evidence  without  limitation  upon  their 
purpose,  the  district  attorney  was  well  within  his  rights  in 
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argniing  to  the  jury  the  fact  that  the  return  showed  that  John 
O'Brien  could  not  be  found  should  be  considered  in  connec- 
tion with  other  evidence  in  determining  whether  or  not 
O'Brien  was  a  person  in  being,  or  merely  a  creature  of  the 
defendant's  imagination.  Inasmuch  as  counsel  for  the  de- 
fendant developed  in  evidence  the  fact  that  the  defendant 
had  refused  to  return  the  money  which  he  had  received  upon 
the  sale  of  the  horse,  the  district  attorney  was  justified  in 
assuming  that  he  was  privileged,  in  his  argument  to  the  jury, 
to  comment  upon  that  phase  of  the  case.  He  did,  however, 
overstep  the  bounds  of  legitimate  argument  when  he  attempted 
to  urge  upon  the  jury  a  consideration  of  the  fact  that  the  de- 
fendant had  defrauded  the  purchaser  of  the  horse.  But  this 
misconduct  was  checked  almost  at  its  inception  by  the  inter- 
vention of  the  trial  court,  coupled  with  an  admonition  to  the 
jury  that  such  fact  must  not  be  considered  in  determining  the 
guilt  or  innocence  of  the  defendant  of  the  crime  of  larceny. 
This,  we  think,  sufficed  in  the  present  case  to  protect  the  de- 
fendant from  any  prejudice  which  otherwise  would  have 
resulted. 

Our  investigation  of  the  record  discloses  that  many  of  the 
numerous  instructions  requested  on  behalf  of  the  defendant 
were  properly  modified  and  then  given  to  the  jury.  The  trial 
court  was  not  bound  to  give  any  particular  instruction  in  the 
language  requested  by  the  defendant;  and  if  the  instruction 
as  modified  and  then  given  correctly  states  the  law,  the  defend- 
ant cannot  be  heard  to  complain. 

Other  instructions  were  properly  refused,  either  because 
they  were  covered  by  the  charge  of  the  court,  or  were  uncer- 
tain in  whole  or  in  part  in  their  statement  of  the  law.  We 
are  satisfied  that  the  charge  of  the  court  in  its  entirety  clearly 
and  correctly  stated  the  law  of  the  case. 

The  judgment  and  order  appealed  from  are  afi&rmed. 
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[Crim.  No.  618.    First  Appellate  District. — January  81,  1918.] 

THE    PEOPLE,  Respondent,  v.  JOSEPH    BERNON, 

Appellant 

Criminal  Law — KAPB--FEif ale  Under  Age  or  Oonsent— Eyidencb — 
CoABOBOEATiON — AccoMPUCE. — A  female  under  the  age  of  consent 
is  not  an  accomplice  in  the  crime  of  rape  committed  upon  her,  nor 
does  the  law  require  that  her  testimony  be  supported  by  corrobora- 
tion in  order  to  sustain  a  conviction. 

Id.— Misconduct  or  District  Attorney— Lack  of  Prejudice. — ^la  a 
prosecution  for  rape  on  a  girl  under  the  age  of  consent  it  is  mis- 
conduct for  the  district  attorney,  on  cross-examination  of  a  witnen, 
to  ask  whether  the  sister  of  the  prosecutrix  told  the  witness  that 
defendant,  her  father,  did  the  same  things  to  her  that  he  was 
charged  with  doing  to  the  prosecutrix;  but  where  the  court  sus- 
tained the  objection  of  the  defense  to  the  question  and  charged  the 
jury  to  disregard  the  statements  of  counsel  and  all  evidence  not 
presented  in  a  legal  way,  and  the  district  attorney  abandoned  the 
subject,  the  misconduct  was  not  prejudiciaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    William  H.  Langdon,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  B.  Mering,  and  M.  J.  Gillespie,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  Frank  K  Guerenai 
for  Respondent 

THE  COURT.— This  is  an  appeal  from  a  judgment  of  con- 
viction  of  the  defendant  upon  a  change  of  rape  alleged  to  have 
been  committed  by  the  defendant  upon  his  daughter,  Leona 
Bernon,  a  girl  of  the  age  of  fourteen  years,  and  from  an  order 
denying  a  new  trial. 

Mr.  Mering  (for  the  Appellant) :  Your  Honors,  our  conten- 
tion is  that  the  defendant  was  convicted  on  the  uncorrobo- 
rated testimony  of  an  accomplice;  the  girl  herself  was  an 
accomplice  under  People  v.  Robhins,  171  Cal.  466,  [154  Pac 
317],  which  was  a  case  of  the  unmentionable  crime  on  a  boy 
sixteen  years  of  age,  and  the  supreme  court  said  he  was  an 
accomplice.    It  would  be  exactly  the  same  as  with  a  boy — 
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The  Court:  If  this  girl  was  below  the  age  of  conseDt  she 
eould  not  have  consented  to  this  crime. 

Mr.  Mering :  But  the  boy  was  below  the  age  of  consent. 

The  Court:  Our  statute  does  not  make  the  rule  of  consent 
applicable  to  a  boy  as  well  as  to  a  girl.  The  only  application 
of  the  rule  as  to  the  age  of  consent  is  as  to  females.  There 
is  no  doubt  about  that. 

Mr.  Mering :  She  cannot  give  consent  to  the  crime.  The  girl 
herself  testified  that  she  had  had  intercourse  with  another 
young  man.  This  shows  the  corruption  of  her  mind.  There 
is  certainly  a  distinction  between  the  weight  of  testimony  of  a 
girl  who  resists  and  is  outraged,  and  the  girl  who  says,  ''Yes, 
it  is  so ;  it  is  all  right ;  I  consented  to  it. "  Isn  't  the  testimony 
of  a  girl  that  is  outraged  stronger  than  that  of  a  girl  who  is 
not! 

The  Court:  That  may  be  true,  but  that  is  a  question  for 
the  jury.  We  know  of  no  law,  and  are  cited  to  no  case  which 
holds,  that  a  female  below  the  age  of  consent  is  an  accomplice 
in  the  crime  of  rape  committed  upon  her,  or  that  requires 
that  her  testimony  should  be  supported  by  corroboration  in 
order  to  sustain  a  conviction. 

Nor  do  we  think  that  the  testimony  of  the  prosecuting  wit- 
ness in  this  case  is  either  so  weak  because  of  her  intellectual 
or  moral  infirmities,  or  is  so  inherently  improbable,  as  to  be 
insufficient  of  itself  to  support  a  conviction. 

These  contentions  on  the  part  of  the  appellant  we  hold, 
therefore,  to  be  without  merit. 

Is  that  the  only  point  you  make  in  the  case  f 

Mr.  Mering :  No.  We  also  urge  the  misconduct  of  the  dis- 
trict attorney. 

The  Court:  We  find  from  the  record  that  the  alleged  mis- 
conduct of  the  district  attorney  arose  from  the  following 
state  of  facts:  While  the  witness,  Leona  Bernon,  was  upon 
the  stand  the  prosecuting  officer  asked  her  the  following  ques- 
tions: 

"Q.  Well,  did  your  sister  live  home  at  one  time  with  your- 
self and  your  father  t    A.  Yes. 

"Q.  Where  did  she  sleep  when  she  was  at  homet" 

To  this  latter  question  counsel  for  the  defendant  objected 
upon  the  ground  that  it  was  irrelevant,  and  some  cross-fir6 
arose  between  counsel  as  to  the  proper  way  to  conduct  the 
trial;  which  continued  for  some  moments  after  the  court  had 
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sustained  the  defendant's  objection  but  during  which  no  as- 
signment of  misconduct  was  made.  Later,  however,  and  dur- 
ing the  cross-examination  of  one  of  the  defendant's  witnesses, 
the  prosecuting  officer  asked  the  following  question : 

*'Q.  When  you  were  talking  to  this  girl  about  the  time  you 
said  they  were  telling  you  different  things  upon  which  you 
were  basing  your  statements  about  them,  did  Josephine  tell 
you  that  her  father  did  the  same  things  to  her  toot" 

To  this  question  the  defendant  offered  the  proper  objection 
that  it  was  incompetent,  irrelevant,  and  immaterial,  and  was 
misconduct  on  the  part  of  the  district  attorney,  and  proceeded 
to  arraign  the  latter  severely  for  his  improper  action.  The 
court  promptly  sustained  the  defendant's  objection,  and  at 
once  and  of  its  own  motion  proceeded  to  charge  the  jury  that 
they  were  to  disregard  and  put  out  of  their  minds  the  state- 
ments of  counsel  and  all  evidence  not  presented  in  a  legal 
way.  The  matter  was  immediately  dropped,  and  was  not 
adverted  to  again  during  the  trial. 

While  the  action  of  the  prosecuting  officer  in  asking  this 
improper  question,  and  in  thus  referring  to  a  subject  hinted 
at  and  properly  excluded  in  connection  with  his  former  ques- 
tion, is  to  be  reprobated,  and  the  too  frequent  practice  of 
prosecuting  officers  to  press  similar  questions  and  insinuations 
beyond  the  point  of  propriety  and  fairness  is  to  be  rebuked 
and  discouraged,  still  we  think  that  in  the  present  case  the 
prompt  instruction  of  the  court  to  the  jury  of  its  own  motion 
to  disregard  and  put  from  their  minds  the  offending  matter, 
attended  as  it  was  by  the  district  attorney's  coincidence  in 
the  views  of  the  court  evinced  by  his  abandonment  of  the  sub- 
ject, takes  this  case  outside  of  the  case  of  People  v.  Derwae, 
155  Cal.  592,  [102  Pac.  266] ;  and  within  the  rule  laid  down 
in  the  following  cases:  People  v.  Smith,  23  Cal.  App.  382,  [138 
Pac.  107] ;  People  v.  Bradbwry,  151  Cal.  675,  [91  Pac.  497] ; 
People  V.  Solas,  2  Cal.  App.  537,  [84  Pac.  295] ;  People  v. 
Amer,  8  Cal.  App.  137,  [96  Pac.  401] ;  People  v.  Ho  Kim  You, 
24  Cal.  App.  451,  [141  Pac.  950] ;  People  v.  Ong  OH,  23  Cal. 
App.  148,  [137  Pac.  283]. 

No  other  error  appearing  in  the  record  of  sufficient  conse- 
quence to  merit  review,  the  judgment  and  order  denying  a 
new  trial  are  affirmed. 
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[dv.  No.  1588.    First  Appellate  District.— Januaiy  21,  1916.] 

RICHMOND    CONSTRUCTION    COMPANY,   Respondent, 
V.  SAM  GROWNEY,  AppeUant. 

Btsebt  Law — Resolution  gv  Intention — ^DsscRiPTioif  or  Wobk— Bsf- 
ERSNCB  TO  Plans  and  Specifications. — In  the  matter  of  street  im- 
provement  proceedings  the  law  does  not  require  that  the  resolution 
of  intention  shall  in  terms  describe  in  detail  the  work  to  be  done 
thereunder,  but  provides  that  the  resolution  msj  giye  that  deserip- 
tion  by  reference  to  plans  and  specifications  eontemporaneouslj  cre- 
ated and  adopted. 

Id. — FoBECLosuEE  of  Lien — Constbuotion  of  Complaint— Description 
OF  WoBX— Resolution  of  Intention— Befebencb  to  Plans  and 
Specifications. — A  complaint  in  an  action  for  the  foreclosure  of 
a  lien  for  grading  a  street,  and  for  the  construction  of  gutters  on 
either  side  thereof  and  bridges  at  the  cross-walks,  which  alleges  the 
passage  of  a  resolution  of  intention,  wherein  it  was  resolyed  "that 
gutters  three  feet  wide,  grouted,  be  constructed  on  both  sides  of  the 
roadway  .  •  •  and  that  wooden  bridges  4  ft.  by  5  ft.  be  eonstmcted 
orer  the  gutters  at  each  end  of  each  cross-walk  place,  .  .  •  "  sui&- 
eiently  describes,  in  the  absence  of  a  special  demurrer  for  uncer- 
tainty and  ambiguity,  the  work  to  be  done  upon  such  gutters  and 
bridges,  where  it  is  also  alleged  in  a  subsequent  paragraph  of  the 
complaint  ''that  before  passing  the  resolution  for  the  construction 
of  said  work  or  improvement,  plans  and  specifications  and  careful 
estimates  of  the  costs  and  expenses  thereof  had  been  required  by  it 
to  be  furnished  to  said  board  by  the  city  engineer  of  said  city  and 
special  specifications  therefor  had  been  furnished  by  him.'' 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  County.    R.  H.  Latimer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  G.  Harrier,  for  Appellant. 

Johnson  &  Shaw,  for  Respondent. 

THE  COURT.— This  is  an  action  to  foreclose  a  street 
assessment  lien,  the  complaint  in  the  case  alleging  that  the 
city  trustees  of  the  city  of  Richmond,  by  a  resolution  of  in- 
tention, had  determined  to  do  certain  street  work  upon  a  des- 
ignated street,  consisting  of  the  grading  of  that  street  from 
eurb  to  curb,  and  the  construction  of  gutters  on  either  side 
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of  the  street  and  bridges  at  the  cross-walks.  The  defendant 
Growney  demurred  to  the  complaint  only  npon  the  ground  of 
the  insufSeiency  of  the  facts  stated  to  constitute  a  cause  of 
action.  The  demurrer  was  overruled.  The  defendant,  fail- 
ing to  answer,  judgment  was  rendered  against  him,  and  the 
appeal  is  upon  the  judgment-roll  alone. 

The  point  made  in  the  lower  court  and  made  here  in  support 
of  the  demurrer  is  that  the  construction  of  the  gutters  and  of 
the  bridges  was  a  material  part  of  the  whole  work  proposed  to 
be  done  under  the  resolution  of  intention,  and  that  the  de- 
scription therein  of  the  work  to  be  done  upon  the  gutters  and 
upon  the  bridges  was  inadequate  and  insufficient  to  give  notice 
to  the  property  owners  aflfected  by  the  resolution  of  inten- 
tion, or  to  insure  fair  competition  among  bidders  for  the  work. 
The  complaint  is  assailed  upon  the  ground  that  it  does  not 
allege  that  the  resolution  of  intention  designated  the  material 
of  which  the  gutters  were  to  be  constructed,  nor  the  kind  of 
wood  to  be  used  in  the  construction  of  the  bridges.  In  this 
behalf  the  complaint  alleges  the  passage  of  a  resolution  of 
intention,  wherein  it  was  resolved  **that  gutters  three  feet 
wide,  grouted,  be  constructed  on  both  sides  of  the  roadway 
.  .  .  and  that  wooden  bridges  4  ft  by  5  ft.  be  constructed  over 
the  gutters  at  each  end  of  each  cross-walk  space.  ..."  It 
is  insisted  on  behalf  of  appellant  that  the  word  "grouted" 
does  not  convey  any  idea  of  the  kind  of  material  to  be  used  in 
the  construction  of  the  gutters,  and  that  the  kind  of  wood  to 
be  used  in  the  bridges  should  have  been  specified,  that  is  to 
say,  whether  they  were  to  be  constructed  of  redwood,  pine  or 
oak.  The  resolution  of  intention  to  do  the  proposed  work 
was  an  essential  prerequisite  to  the  jurisdiction  of  the  gov- 
erning body  of  the  municipality  to  inaugurate  such  work,  and 
consequently  if  it  was  deficient  in  its  description  of  a  material 
part  of  the  work  to  be  done  thereunder,  it  would  not  suffice 
to  support  a  cause  of  action  for  the  foreclosure  of  the  assess- 
ment lien.  The  law,  however,  does  not  require  that  the  resolu- 
tion of  intention  shall  in  terms  describe  in  detail  the  work 
to  be  done  thereunder,  but  provides  that  the  resolution  may 
give  that  description  by  reference  to  plans  and  specifications 
contemporaneously  created  and  adopted.  It  is  the  contention 
of  the  appellant  that  the  allegation  of  the  complaint  purport- 
ing to  describe  the  proposed  work  upon  the  gutters  and  bridges 
is  not  aided  by  an  allegation  that  the  resolution  of  intention 
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referred  to  plans  and  specifications,  but,  to  the  contrary,  it  is 
claimed  the  complaint  shows  affirmatively  and  unequivocally 
that  no  plans  and  specifications  of  the  proposed  work,  or  any 
part  thereof,  were  adopted  until  after  the  passage  of  the  reso- 
lution of  intention. 

Mr.  Harrier  (Counsel  for  Appellant) :  My  understanding  of 
the  situation  is  that  if  the  resolution  of  intention  refers  to 
plans  and  specifications  which  are  already  on  file,  that,  accord- 
ing to  very  recent  cases  {Chase  v.  Trout,  146  Cal.  350,  867, 
[80  Pac.  81] ;  McQuiddy  v.  Worstuick  etc.  Paving  Co.,  160 
Cal.  9, 14,  [116  Pac.  67] },  is  sufficient,  and  would  make  a  per- 
fectly good  resolution  of  intention. 

The  Court:  Well,  that  being  so,  it  may  be  conceded  that 
the  gutters  and  bridges  constituted  a  material  part  of  the 
whole  work  to  be  done ;  and  assuming  for  argument  sake  that 
the  allegation  of  the  complaint  standing  alone,  which  pur- 
ported to  describe  the  work  to  be  done  upon  the  gutters  and 
bridges,  was  deficient  in  the  particulars  previously  stated,  still 
we  are  of  the  opinion  that  in  the  absence  of  a  special  demurrer 
for  uncertainty  and  ambiguity,  the  complaint  as  a  whole  states 
a  cause  of  action  which  will  support  the  judgment.  Para- 
graph 7  of  the  complaint,  as  set  out  on  page  5  of  the  tran- 
script, alleges  ''that  before  passing  the  resolution  for  the 
construction  of  said  work  or  improvement,  plans  and  specifi- 
cations and  careful  estimates  of  the  costs  and  expenses  thereof 
had  been  required  by  it  to  be  furnished  to  said  board  by  the 
city  engineer  of  said  city,  and  special  specifications  therefor 
had  been  furnished  by  him."  That  allegation,  we  think,  must 
be  construed  to  refer  to  the  resolution  of  intention  referred 
to  in  paragraph  4  of  the  complaint,  and  if  that  be  true,  then 
it  follows  that  the  complaint  does  allege  that  the  resolution 
of  intention  did  refer  to  plans  and  specifications;  and  said 
allegation  may  be  further  construed  to  mean  that  such  plans 
and  specifications  were  on  file  at  the  time  of  the  passage  of 
the  resolution  of  intention. 

Mr.  Harrier:  I  do  not  think  that  construction  possible,  be- 
cause the  next  paragraph  mentions  a  resolution  to  do  the  work 
which  was  passed  September  16,  1907.  My  idea  is  that  there 
is  a  difference  between  a  resolution  of  intention  and  a  resolu- 
tion for  the  construction  of  the  work.  The  resolution  of  in- 
tention is  not  the  resolution  for  the  construction  of  the  work. 
That  is  a  different  resolution. 
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The  Court :  It  is  true  paragraph  8  of  the  complaint  alleges 
"that  afterward,  to  wit,  on  the  16th  day  of  September,  1907, 
•  .  .  the  said  Board  of  Trustees  passed  a  resolution  ..•  or- 
dering and  providing  for  said  street  work  to  be  done.  ..." 
But  the  resolution  referred  to  in  paragraph  7  of  the  complaint 
is  neither  expressly  nor  by  necessary  implication  related  to 
the  resolution  referred  to  in  paragraph  8.  Moreover,  the  lat- 
ter paragraph  expressly  alleges  that  the  resolution  referred  to 
therein  was  passed  after  the  resolution  referred  to  in  para- 
graph 7.  Chronologically  considered,  the  allegations  of  para- 
graph 7  must  be  read  as  relating  solely  to  the  matters  alleged 
in  the  preceding  paragraphs  of  the  complaint,  and  the  com- 
plaint not  having  theretofore  referred  to  any  resolution  other 
than  the  resolution  of  intention,  we  are  of  the  opinion  that 
the  allegations  of  paragraph  7  should  be  construed  as  having 
reference  to  the  original  resolution  of  intention. 

Mr.  Harrier :  I  see  that  it  is  possible  for  it  to  be  construed 
that  previous  to  the  passage  of  the  resolution  of  intention 
these  plans  and  specifications  may  have  been  adopted. 

The  Court:  The  complaint  may  be  ambiguous  and  uncer- 
tain in  the  particulars  immediately  under  discussion,  but,  in 
the  absence  of  a  special  demurrer,  we  feel  constrained  to  con- 
strue the  complaint  as  stating  a  cause  of  action  sufficient  to 
support  the  judgment. 

The  judgment  appealed  from  is  affirmed. 


[Orim.  No.  S30.    Third  Appellate  District.— January  81,  1916.) 

THE    PEOPLE,  Respondent,  v.  JOSEPH    D.  CORNELL, 

Appellant. 

Criminal  Law — Forgebt— Evidbncb — EItect  of  Admissions. — In  a 
prosecution  for  forging  tlie  names  of  two  persons  to  the  promissorf 
note  of  tlie  defendant,  given  to  evidence  the  indebtedness  of  the 
defendant  to  the  complaining  witness  of  a  certain  sum  of  money 
which  the  latter  had  intrusted  to  the  defendant  to  be  loaned  out  bj 
him  on  mortgage  securities,  and  which  he  had  improperly  used  in 
furthering  a  certain  resilient  tire  scheme  which  he  was  promoting, 
it  is  not  error  to  permit  the  state  to  prove  the  original  intrusting 
of  the  money  to  the  defendant  for  loan  purposes,  nor  to  prove  a 
conversation  bad  the  day  before  the  delivery  of  the  note  wherein 
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the  defendant  admitted  that  he  had  falsely  stated  to  the  eoxnplain- 
ing  witness  that  he  had  loaned  the  money  upon  mortgages,  whereas 
he  had  in  truth  used  the  same  for  his  own  private  business  pur- 
poses, notwithstanding  the  admission  by  defendant's  counsel  pre- 
ceding the  opening  statement  of  the  distriet  attorney  that  the  sole 
defense  to  the  charge  would  be  that  the  defendant  had  authority  to 
sign  the  names  to  the  note,  and  the  further  admission,  when  the 
complaining  witness  was  placed  upon  the  stand,  that  the  note  was 
given  as  evidence  of  an  antecedent  debt. 

Id. — Motive— PBoor  or  Other  Offenses. — ^Whenever  the  question  of 
motive,  or  purpose,  or  reason  for  an  act  is  involved,  testimony  show- 
ing such  motive,  reason,  or  purpose  is  always  admissible,  even 
though  it  may  establish  the  commission  of  other  offenses. 

Id.^Authobity  to  Sign  Note— Evasive  Answer — Further  Interro- 
gation— Right  of  State. — Where  one  of  the  persons  whose  name 
was  forged  is  placed  upon  the  stand  by  the  state  and  makes  evasive 
answer  as  to  whether  he  had  authorized  the  defendant  to  sign  his 
name,  it  is  not  prejudicial  error  to  permit  the  district  attorney 
over  objection  to  further  interrogate  the  witness  upon  the  subject. 

n>. — Misconduct  of  District  Attorney — Examination  of  Defendant 
— Misspending  of  Other  Moneys — Admonition  to  Disregard. — 
It  is  improper  to  ask  the  defendant  on  cross-examination  as  to 
whether  or  not  he  had  not  spent  a  great  deal  of  money  that  he  got 
from  other  people  in  the  tire  business  in  which  he  was  engaged, 
but  such  misconduct  is  not  prejudicial  where  the  jury  was  promptly 
directed  to  disregard  the  question  and  not  to  draw  any  inference 
therefrom. 

Id. —  Instructions  —  Acts  of  Defendant  —  Drawing  of  Different 
Conclusions — Duty  of  Jury. — It  is  not  error  to  refuse  to  instruct 
the  joiy  to  the  effect  that  the  law  presumes  innocence,  and  where 
two  eondusions  may  be  drawn  from  the  defendant's  acts  the  jury 
must  find  him  not  guilty,  where  the  court  gave  instructions  which 
covered  in  substance  the  only  theories  involved  in  the  ease  to  which 
the  refused  instructions  could  apply. 

Id. — ^Verdict—Return  for  Correction — Waiver, — ^Where  at  the  time  a 
verdict  is  returned  no  question  is  raised  as  to  its  form  or  sufficiency, 
and  the  objection  is  first  presented  to  the  trial  court  upon  the  de- 
fendant's motion  for  a  new  trial,  the  question  whether  the  court 
should  or  should  not  have  returned  the  verdict  to  the  jury  and  di- 
rected reconsideration,  as  provided  by  section  1161  of  the  Penal 
Code,  is  not  presented  for  consideration. 

lb. — Sufficiency  of  Verdict. — A  verdict  in  such  a  prosecution  in  the 
following  form  is  sufficient,  to  wit:  "We,  the  jury  in  the  above-en- 
titled cause,  find  the  defendant  guilty  of  the  crime  of  forgery,  as 
charged  in  the  indictment,  of  the  promissory  note  set  forth  in  the 
indictment;  and  we  further  find  that  said  defendant  forged  the 
name  of  0.  O.  Cartwright  to  said  promissory  note,  as  charged  in 
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the  indictment;  and  we  further  find  the  defendant  gmltf  of  utter- 
ing and  passing  the  forged  promisMiy  note  aa  charged  in  the  in- 
dictment.'' 

Id.— Language  or  Vebdict.— It  ia  not  enential  that  the  language  of 
a  verdict  should  follow  the  strict  mles  of  pleading  or  be  otherwise 
technical,  for  whatever  conveys  the  idea  to  the  common  understand- 
ing will  sufilcOy  and  all  fair  intendments  will  be  made  to  support  it. 

Id. —  FoBOEKY  OF  Two  Names  —  £videnob  —  SumciBNCT  as  to  One 
Name — Vebdiot. — In  such  a  prosecution  the  finding  of  the  jury 
that  the  defendant  was  guiltj  of  forging  one  of  the  two  names  to 
the  note  in  question  is  sufilcient  to  support  the  judgment,  notwith- 
standing the  evidence  is  insufficient  to  support  a  verdict  that  he  was 
guiltj  of  forging  the  other  name  thereto. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County,  and  from  an  order  denying  a  new  triaL 
Malcolm  C.  Glenn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Theodore  A.  Bell,  A.  L.  Hart,  and  B.  L.  Shinn,  for  Appel- 
lant. 

IT.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

PLUMMEB,  J.,  pro  tem.^-The  defendant  was  convicted  of 
the  crime  of  forgery;  appeals  from  the  judgment  of  convic- 
tion, also  from  the  order  denying  his  motion  for  new  trial, 
and  assigns  as  reasons  therefor  the  following  grounds,  to  wit : 
1st.  Errors  in  the  admission  of  testimony  tending  to  show  the 
commission  of  a  prior  offense;  2d.  Misdirection  of  the  jury  in 
matters  of  law,  including  the  refusal  to  give  certain  instruc- 
tions requested  by  the  defendant;  and  3d.  That  the  verdict 
returned  by  the  jury  is  insufficient,  both  in  form  and  sub- 
stance, to  sustain  the  judgment. 

It  appears  from  the  testimony  set  forth  in  the  transcript 
that  some  time  during  the  year  1910,  while  the  defendant, 
among  other  things,  was  engaged  in  loaning  money  for  clients, 
one  Maria  Jansen  called  upon  the  defendant  and  left  with 
him  the  sum  of  seven  thousand  six  hundred  dollars  to  be 
loaned  out  upon  mortgage  securities.  Not  having  received 
any  notes  or  mortgages  from  the  defendant,  Mrs.  Jansen,  in 
company  with  her  uncle,  Lauridson,  called  upon  the  defendant 
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at  his  ofSce  in  Sacramento  the  sixth  day  of  October,  1913, 
and  asked  the  defendant  for  the  mortgage,  or  mortgages,  upon 
the  security  of  which  her  money  had  been  loaned.  The  de- 
fendant replied  that  the  mortgages  were  in  the  recorder's 
office.  Mrs.  Jansen  and  her  uncle,  Lauridson,  repaired  to  the 
recorder's  oflSce,  and,  failing  to  find  any  such  instrument,  or 
instruments,  of  mortgage,  returned  to  the  defendant's  office 
and  stated  such  fact  to  him.  After  some  conversation  then 
had,  the  defendant  told  Mrs.  Jansen  and  her  uncle  that  he 
had  lied  about  the  mortgages,  that  the  money  had  not  been 
loaned,  that  he  had  used  it  himself  in  furthering  a  certain 
resilient  tire  scheme  which  he  was  promoting,  and  prom- 
ised to  give  Mrs.  Jansen  a  note  for  the  amount  of  money 
which  he  had  used,  signed  by  himself,  his  father,  and  one  Dr. 
C.  0.  Cartwright.  To  this  arrangement  Mrs.  Jansen  con- 
sented. The  defendant  further  stated  that  if  Mrs.  Jansen 
would  return  on  the  following  morning  he  would  have  the  note 
signed  and  ready  for  delivery.  Upon  the  return  of  Mrs. 
Jansen  on  the  following  morning  the  defendant  delivered  to 
her  a  note  dated  October  7,  1913,  for  the  sum  of  seven  thou- 
sand six  hundred  dollars,  to  which  was  attached  the  names 
of  the  defendant,  James  Cornell,  and  C.  0.  Cartwright. 

The  indictment  alleges  that  the  names,  James  Cornell  and 
C.  0.  Cartwright,  were  forged,  and  upon  such  charge  the 
defendant  went  to  trial  and  was  found  guilty. 

The  opening  statement  of  the  district  attorney  included,  in 
substance,  what  has  heretofore  been  recited,  and  was  objected 
to  in  so  far  as  it  referred  to  the  placing  of  the  ksium  in  the 
hands  of  the  defendant  by  the  witness  Jansen,  and  also  as  to 
the  conversation  or  relation  of  matters  which  took  place  be- 
tween the  defendant  and  the  witnesses  Jansen  and  Lauridson 
on  the  sixth  day  of  October,  1913,  by  reason  of  an  admission 
made  by  counsel  for  the  defendant  preceding  such  opening 
statement,  and  the  introduction  of  any  testimony,  such  state- 
ment being  as  follows : 

''Mr.  Bell:  May  it  please  the  court,  before  any  statement  is 
made  by  the  district  attorney  in  this  case,  and  before  the 
testimony  or  evidence  is  introduced  on  behalf  of  the  prose- 
cution, the  defendant  desires  that  it  be  made  a  matter  of 
record  in  this  court  that  his  sole  defense  to  this  charge  is  that 
he  had  authority  from  James  Cornell  and  C.  0.  Cartwright 
to  sign  their  names  to  the  note  in  question,  and  the  defendant 

t9  Oft].  App.— 28 


Digitized  byLjOOQlC 


434  People  v.  Cornell.  [29  Cal.  App. 

will  rest  upon  that  as  his  sole  defense."  And,  farther,  when 
the  witness  Jansen  was  placed  upon  the  witness-stand,  the 
further  admission:  ''Mr.  Bell:  Now,  we  can  save  a  good  deal 
of  time,  I  think,  and  clear  up  the  atmosphere.  There  will 
be  no  dispute  that  this  note  was  given  by  the  defendant  to 
the  witness  upon  the  stand  on  October  7,  1913,  as  evidence 
of  an  antecedent  debt,  and  I  claim  that  any  evidence  prior  to 
that  time  could  not  be  admitted  upon  any  other  theory  than 
to  show  that  there  was  an  antecedent  debt  of  seven  thousand 
six  hundred  dollars,  for  which  the  note  was  made,  thereby 
showing  that  the  note  was  given  for  the  full  consideration." 

It  is  apparent  from  this  statement  that  the  testimony  of 
the  witnesses  Jansen  and  Lauridson  that  seven  thousand  six 
hundred  dollars  was  prior  to  the  execution  of  the  note  in 
question  placed  in  the  hands  of  the  defendant,  in  and  of  itself 
would  be  no  more  than  simply  a  confirmation  of  the  admission 
by  the  defendant  of  the  creation,  and,  therefore,  existence,  of 
an  antecedent  debt  in  the  event  that  the  defendant  used  such 
money  for  his  own  purposes.  The  existence  of  the  debt  being 
admitted,  it  is  not  very  easy  to  perceive  why  the  circumstances 
of  the  creation  of  that  debt  could  be  harmful  to  the  defend- 
ant, or  upon  what  theory  the  prosecution  would  be  excluded 
from  proving  the  facts  just  admitted  by  the  defendant,  in  the 
event  it  did  not  wish  to  rely  entirely  upon  such  admission. 

The  testimony  of  the  witnesses  that  the  sum  of  seven  thou- 
sand six  hundred  dollars  was  placed  in  the  hands  of  the 
defendant  in  1910  for  the  purpose  of  being  loaned  out  on 
mortgage  securities  did  not,  of  itself,  prove  any  embezzle- 
ment ;  it  simply  established  the  naked  fact  of  the  money  hav- 
ing been  placed  in  the  defendant's  possession  for  a  particular 
purpose. 

On  the  sixth  day  of  October,  1913,  when  the  witnesses 
Jansen  and  Lauridson  called  upon  the  defendant  and  asked 
for  the  mortgages  upon  which  such  money  was  to  be  loaned, 
a  conversation  was  had  between  the  defendant  and  said  wit- 
nesses, in  which  all  the  facts,  practically,  stated  by  the  district 
attorney  in  his  opening  statement  were  gone  over,  and  the 
defendant  then  and  there  promised  to  give,  and  did  thereafter 
give,  the  note  in  question.  This  conversation  did  tend  to  show 
that  the  defendant  had  embezzled  the  money  theretofore  left 
with  him  by  the  witness  Jansen.  Such  conversation,  and  the 
occurrences  then  and  there  had,  constituted  the  reason  and 
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the  inducing  cause  for  the  execution  and  delivery  of  the  note 
which  the  defendant  then  and  there  stated  he  would  have 
signed  and  ready  for  delivery  to  the  witness  Jansen  on  the 
following  morning.  It  is  clear  that  all  that  took  place  be- 
tween the  defendant  and  the  witnesses  Jansen  and  Lauridson 
on  the  sixth  day  of  October,  which  led  to  the  giving  of  the 
note  and  was  consummated  by  the  delivery  of  the  note  on  the 
following  morning,  constituted  but  one  transaction,  and,  irre- 
spective of  whether  it  tended  to  show  the  defendant  guilty 
of  a  prior  offense,  was  a  part  of  the  res  gestae,  and  admissible 
in  testimony  to  show  the  circumstances  attending  the  giving 
of  the  note. 

The  defendant  relies  strongly  upon  the  decision  in  the  case 
of  People  V.  King,  23  Cal.  App.  259,  [137  Pac.  1076],  wherein 
the  undisputed  rule  that  proof  of  an  offense  distinct  from 
and  wholly  disconnected  with  the  particular  crime  charged 
against  a  defendant  is  not  admissible  in  evidence,  is  set  forth 
and  applied.  In  that  case  the  defendant  was  charged  with 
embezzlement.  The  defendant  admitted  the  receipt  of  the 
money,  and  set  up  in  defense  that  he  had  returned  the  same. 
Notwithstanding  such  defense  and  admission  made  by  the  de- 
fendant at  the  beginning  of  the  trial,  the  prosecution  was 
allowed  to  prove  other  distinct  acts  of  embezzlement.  We  do 
not  see  that  there  is  any  necessity  for  either  criticising  or 
approving  the  decision  in  the  King  case,  as  it  is  readily  dis- 
tinguishable from  the  one  at  bar.  The  circumstances  of  pre- 
vious embezzlement  by  the  defendant  King  had  nothing  to  do 
with  the  actual  embezzlement  of  the  moneys  for  which  he 
was  being  tried,  and  which  it  was  claimed  by  him  he  had  re- 
turned to  the  owner  thereof. 

In  the  case  at  bar,  the  testimony  as  to  prior  offense  admitted 
is  the  conversation  had  between  the  defendant  and  the  wit- 
nesses Jansen  and  Lauridson  on  the  day  preceding  the  giving 
of  the  note  about  the  deposit  or  leaving  with  the  defendant 
of  certain  moneys  to  be  loaned  on  mortgages,  inquiry  for  said 
mortgages,  admission  by  the  defendant  that  no  such  mort- 
gages were  ever  taken,  after  having  stated  that  such  mort- 
gages were  in  the  recorder's  office,  the  further  admission  by 
the  defendant  that  he  had  used  the  money;  a  statement  by 
one  of  the  witnesses  that  the  defendant  might  be  sent  to  prison 
for  such  offense,  and  the  offer  by  the  defendant  to  give  the 
note  for  the  forging  of  which  he  was  tried  and  convicted. 
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The  King  case  nnd  others,  following  the  rale  therein  laid 
down,  wherein  testimony  as  to  other  offenses  is  held  inadmis- 
sible, rests  upon  an  entirely  different  state  of  circumstances, 
such  testimony  being  excluded  only  when  the  offenses  are  dis- 
connected, and,  whether  the  testimony  as  to  the  leaving  of 
the  seven  thousand  six  hundred  dollars  with  the  defendant 
in  1910,  as  related  by  the  witnesses,  before  anything  was  said 
of  the  conversation  had  between  the  defendant  and  the  wit- 
nesses on  October  6th,  was  or  was  not  admissible,  the  defend- 
ant was  not  prejudiced  thereby,  because  all  the  facts  showing 
his  prior  embezzlement  of  the  moneys  are  included  in  the 
circumstances  occurring  on  the  6th  of  October,  upon  which 
the  note  involved  in  this  case  is  based. 

Again,  whenever  the  question  of  motive,  or  purpose,  or  rea^ 
son  for  an  act  is  involved,  testimony  showing  such  motive, 
reason,  or  purpose  is  always  admissible,  even  though  it  may 
establish  the  commission  of  other  offenses.  {People  v.  Boeder, 
150  Cal.  12,  [87  Pac.  1016] ;  People  v.  Atyentos,  156  Cal.  720, 
[106  Pac.  65] ;  People  v.  Sanders,  114  Cal.  216,  [46  Pac.  153]  ; 
People  V.  Cook,  148  Cal.  340,  [83  Pac.  43] ;  People  v.  Hatch, 
163  Cal.  368,  378,  [125  Pac.  907] ;  People  v.  McPherson,  6 
Cal.  App.  266,  [91  Pac.  1098] ;  People  v.  Courlright,  10  Cal. 
App.  522,  [102  Pac.  542] ;  People  v.  Mack,  14  CaL  App.  12, 
[110  Pac.  967].) 

A  large  number  of  other  cases  might  be  cited,  but  these  will 
suffice  to  illustrate  the  point  in  controversy,  and,  in  our  opin- 
ion, clearly  establish  the  admissibility  of  the  testimony  re- 
ferred to. 

During  the  course  of  the  trial  the  defendant's  father,  James 
Cornell,  was  placed  upon  the  witness-stand  by  the  prosecution 
and  asked  as  to  whether  he  had  or  had  not  authorized  the 
defendant  to  sign  his  name  to  promissory  notes.  The  witness 
not  answering  the  question  directly,  or  rather  having  answered 
in  a  more  or  less  evasive  manner,  the  district  attorney  pro- 
ceeded to  interrogate  the  witness  further,  over  the  objection  of 
the  defendant  that  the  prosecution  was  cross-examining  its 
own  witness,  and  that  the  cross-examination  was  for  the  pur- 
pose of  discrediting  the  testimony  of  the  witness  and  inducing 
the  jury  to  disbelieve  his  statements.  While  the  ruling  of  the 
court  in  this  particular  may  have  been  technical  error,  a  read- 
ing of  the  testimony  of  the  witness  James  Cornell  does  not 
disclose    anything   really  prejudicial,  and,  in   view  of   tht 
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decision  in  the  eaae  of  People  v.  Leyshan,  108  Cal.  44(M46, 
[41  Pac.  480],  which  will  be  farther  discussed  herein,  it  is 
clear  that  the  defendant  suffered  no  injury  from  the  course 
of  the  district  attorney  in  this  particular,  or  of  the  ruling  of 
the  court  in  relation  to  such  testimony. 

Misconduct  on  the  part  of  the  district  attorney  is  assigned 
as  having  occurred  in  the  course  of  his  cross-examination  of 
the  defendant.  The  transcript  shows  the  following:  ''Mr. 
Jones:  Question.  How  long  have  you  been  engaged  in  this 
business — ^this  tire  business  f  Answer :  Well,  it  has  been  sev- 
eral years.  It  was  early  in  1910.  It  might  have  been  in  1909 
— the  latter  part  of  1909 — ^when  that  proposition  was  first 
presented  to  me.  Question :  You  have  spent  a  great  deal  of 
money  in  it!  Answer:  Yes.  Question:  Spent  a  great  deal 
of  money  that  you  have  got  from  other  people  in  itt"  The 
asking  of  this  question  was  assigned  as  error,  and  in  the 
course  of  the  colloquy  that  ensued,  the  court  stated  the  matter 
as  follows:  ''He  [referring  to  the  defendant]  stated  that  so 
far  as  one  of  the  persons  is  concerned — that  is,  Mrs.  Jansen — 
he  spent  her  money.  As  to  any  other  person,  Mr.  Jones,  your 
question  is  improper,"  and,  after  an  apology  by  the  district 
attorney,  instructed  the  jurors  to  pay  no  attention  to  the 
question.  The  question,  in  and  of  itself,  does  not  directly 
assume  that  the  defendant  had  improperly  spent  any  money 
belonging  to  others,  and  the  jury  having  been  promptly 
directed  by  the  court  not  to  pay  any  attention  to  the  question 
or  to  any  inference  that  might  be  drawn  therefrom  as  to  any 
other  moneys,  we  do  not  think  that  the  defendant  was  materi- 
ally prejudiced.  That  the  act  of  the  district  attorney  was  not 
sufficient  to  warrant  reversal,  we  refer  to  People  v.  Olaze,  139 
Cal.  159,  [72  Pac.  965] ;  People  v.  L<mrence,  143  Cal.  148, 
156,  [68  L.  R.  A.  193,  76  Pac.  893].  The  question  by  the 
district  attorney  of  the  defendant,  as  to  whether  he  had  not 
spent  considerable  money  in  riotous  living,  was  not  objected 
to,  and,  therefore,  need  not  be  considered.  Other  objections 
were  also  urged  against  the  admission  of  certain  testimony, 
but  they  do  not  seem  to  be  of  sufficient  importance  to  require 
any  statement  herein. 

In  behalf  of  the  defendant's  second  assignment  of  reasons 
for  reversal  it  is  argued  with  considerable  insistence  that  the 
court  erred  in  instructing  the  jury,  and  especially  in  the 
refusal  to  give  defendant's  proposed  instructions  numbered 
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7  and  8.  Defendant's  proposed  instruction  No.  7  is  aa  fol- 
lows: **You  are  instructed  that  if  the  testimony  in  this  case 
in  its  weight  and  effect  be  such  that  two  conclusions  cannot 
be  reasonably  drawn  from  it,  the  one  favoring  defendant's 
innocence  and  the  other  tending  to  establish  his  guilt,  the  law 
demands  that  the  jury  shall  adopt  the  former  and  find  the 
defendant  not  guilty."  (Assuming  that  the  word  ''cannot" 
was  a  clerical  error  and  should  have  been  corrected  by  the 
court  to  read  **can,"  we  will  consider  the  instruction  in  its 
corrected  form.) 

Defendant's  proposed  instruction  No.  8  reads:  **Tou  are 
instructed  that  when,  from  the  evidence,  a  man's  conduct  may 
be  as  consistently  and  reasonably  referred  to,  two  motives, 
one  criminal,  the  other  not  criminal,  the  law  will  ascribe 
it  to  that  which  is  innocent,  and  it  is  your  duty  to  so  find." 

These  two  instructions,  while  different  in  form  and  lan- 
guage, convey  practically  the  same  idea,  to  wit,  that  the  law 
presumes  innocence,  and  where  two  conclusions  may  be  drawn 
from  a  defendant's  acts,  the  jury  must  find  him  not  guilty. 

Was  it  error  on  the  part  of  the  court  to  refuse  said  pro- 
posed instructions! 

Instruction  No.  41  proposed  by  the  defendant  and  given 
by  the  court  reads  as  follows:  "In  this  case,  C.  0.  Cartwright 
has  testified  that  the  defendant  had  no  authority  to  sign  his 
name  to  said  promissory  note.  I  instruct  you  that  you  are 
sole  judges  of  the  fact  as  to  whether  the  defendant  had  author- 
ity so  to  do,  or  believed  that  he  had  such  authority,  and  unless 
you  feel  an  abiding  conviction  to  a  moral  certainty  that  the 
defendant  did  not  have  such  authority  and  did  not  believe 
that  he  had  such  authority,  then  you  must  find  the  defendant 
not  guilty." 

Further,  defendant's  proposed  instruction  No.  37,  given  to 
the  jury  by  the  court,  reads:  **I  charge  you  that  if  after  an 
entire  comparison  and  consideration  of  the  evidence  in  this 
case  you  entertain  a  reasonable  doubt  as  to  whether  the  de- 
fendant and  C.  0.  Cartwright  became  partners,  and  that 
defendant  signed  the  name  of  C.  0.  Cartwright  to  said  prom- 
issory note,  believing  that  he  had  the  right  to  sign  the  name 
of  C.  0.  Cartwright  as  his  business  associate  or  partner,  then 
you  must  find  the  defendant  not  guilty." 

Defendant's  proposed  instruction  38  on  the  same  point, 
and  given  by  the  court,  is  as  follows:  ''If  the  defendant  be- 
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lieved  that  he  had  the  right  to  sign  G.  0.  Cartwright's  same 
to  said  promissory  note  by  reason  of  the  claim  made  by  the 
defendant  that  he  and  said  Cartwright  were  associated  to- 
gether in  business,  then  I  charge  you  that  such  belief  destroys 
all  criminal  intent,  and  you  must  find  the  defendant  not 
guilty." 

Further  instructions  given  by  the  court  were  to  the  same 
tenor  and  import  as  these  just  recited.  The  two  theories  upon 
which  the  case  was  tried,  by  the  admission  of  the  defendant 
through  his  counsel  at  the  beginning  thereof,  were,  on  behalf 
of  the  prosecution,  that  the  defendant  had  no  authority  to 
sign  the  names  as  signed  in  the  note,  and,  on  the  part  of  the 
defense,  that  he  was  so  authorized,  and  it  was  these  matters 
which  the  instructions  just  recited  directly  and  forcibly  in- 
structed the  jury  that  they  must  ascertain  and  find  from  the 
evidence  against  the  defendant  beyond  a  reasonable  doubt 
before  a  verdict  of  guilty  would  be  justified.  There  were  no 
other  theories  involved  in  the  case  to  which  the  refused  in- 
structions 7  and  8  could  possibly  apply,  and,  being  covered,  in 
substance,  by  the  instructions  given,  no  prejudice  was  occa- 
sioned by  their  refusal. 

The  jury  was  further  instructed:  *'That  every  material 
allegation  in  the  indictment  must  be  established  to  the  satis- 
faction of  the  jury  beyond  all  reasonable  doubt;  that  the  jury 
should  take  into  consideration  only  the  evidence,  and  should 
disregard  and  discard  from  their  minds  every  impression  or 
idea  suggested  by  questions  asked  by  counsel  which  were  not 
allowed  to  be  answered,  and,  further,  that  the  presumption  of 
innocence  continued  through  the  trial  and  until  the  jurors 
were  convinced  to  a  moral  certainty  and  beyond  all  reasonable 
doubt  of  the  guilt  of  the  defendant" 

Upon  the  question  as  to  whether  a  partnership  existed  be- 
tween the  defendant  and  C.  0.  Cartwright,  and  whether  the 
defendant  did  or  did  not  have  a  right  to  sign  the  name  of 
the  said  C.  0.  Cartwright  to  the  note  in  question,  as  such 
partner,  the  jury  was  fully  instructed.  Also  the  jury  was 
clearly  and  pointedly  instructed  that  the  defendant  could 
not  be  found  guilty  of  the  offense  charged  because  he  might 
have  been  guilty  of  misappropriating  the  moneys  belonging 
to  the  witness  Jansen. 

It  may  be  here  proper  to  remark  that  the  trial  court,  after 
once  instruetinc  the  jury  clearly  upon  the  points  involved  in 
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the  case,  was  not  required  to  repeat  the  instructions  vnth  all 
the  variableness  and  shadows  of  taming  possible  to  skillful 
and  learned  attorneys. 

Forty-four  distinct  and  separate  instructions  were  asked 
for  by  the  defendant  in  this  case,  which  necessarily  devolved 
upon  the  trial  court  the  duty  of  sifting  out  and  excluding  a 
large  number  of  them,  even  though  they  might  be  correct 
statements  of  the  law,  as  most  of  them  constituted  only  repe- 
tition of  what  had  already  been  given,  with  variations  in 
language. 

The  third  reason  assigned  as  grounds  for  reversal  is  as  to 
the  sufficiency  in  form  and  substance  of  the  verdict.  It  is  as 
follows : 

"People  of  the  State  of  California •\ 
versus  L 

Joseph  D.  Cornell.  J 

"We,  the  jury  in  the  above-entitled  cause,  find  the  defend- 
ant guUty  of  the  crime  of  forgery,  as  charged  in  the  indict- 
ment, of  the  promissory  note  set  forth  in  the  indictment;  and 
we  further  find  that  said  defendant  forged  the  name  of  C.  0. 
Cartwright  to  said  promissory  note,  as  charged  in  the  indict- 
ment; and  we  further  find  the  defendant  guilty  of  uttering 
and  passing  the  forged  promissory  note  as  chained  in  the 
indictment. 
_  ^'BoBBBT  E.  Class.  Foreman." 

I       No  question  was  raised  at  the  time  of  the  return  of  the 
verdict  as  to  its  form  or  sufficiency,  and  it  was  first  presented 
^'  to  the  trial  court  upon  the  defendant's  motion  for  new  trial; 

O  hence,  whether  the  court  should  or  should  not  have  returned 

A>^  the  verdict  to  the  jury  and  directed  the  jury  to  reconsider 

the  same,  as  provided  by  section  1161  of  the  Penal  Code,  is 
not  presented  for  consideration.  J  Section  1150  of  the  Penal 
Code  provides  that  "the  jury  may  render  a  general  verdict, 
or,  when  they  are  in  doubt  as  to  the  legal  effect  of  the  facts 
proved,  they  may,  except  upon  a  trial  for  libel,  find  a  special 
verdict"  Section  1152  of  the  same  code  defines  a  special  ver- 
dict as  one  "by  which  the  jury  find  the  facts  only,  leaving 
the  judgment  to  the  court" 

The  appellant  insists  that  the  cotirt  erred  in  submitting  a 
special  form  of  verdict  to  the  jury.  An  examination  of  the 
sections  above  referred  to  shows  that  there  is  nothing  in  this 
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claim.  There  is  nothing  in  the  verdict,  which  is  special  in 
its  nature,  as  defined  by  section  1152  of  the  Penal  Code. 
There  is  a  clause  in  the  verdict  which  is  particular,  as  language 
is  ordinarily  understood,  in  its  reference  to  the  defendant 
having  forged  the  name  of  C.  O.  Cartwright.  A  special  ver- 
dict is  one  which  simply  finds  the  facts.  To  have  made  this 
verdict  special,  under  the  definition  contained  in  the  code,  it 
must  have  set  forth  the  facts  of  the  defendant  signing  the 
name  of  Cartwright  without  authority,  etc.,  but,  instead  of  so 
doing,  the  jury  finds  the  general  fact  of  forgeiy,  in  that  the 
defendant  forged  a  particular  name.  Is  the  verdict  sufficient 
to  support  the  judgment! 

Looking  at  the  verdict  and  reading  it  as  a  whole,  it  is  clear 
that  the  jury  intended  to  find  the  defendant  guilty  of  forgery, 
as  charged  in  the  indictment,  in  this,  to  wit:  That  he  forged 
the  name  of  C.  0.  Cartwright  to  the  instrument  set  forth  in 
the  indictment,  and  thereafter  uttered  and  passed  the  same 
as  charged. 

Bishop,  in  his  Criminal  Procedure,  second  edition,  section 
1005a,  speaking  of  verdicts,  says:  **The  language  of  the  ver- 
dict, being  that  of  lay  people,  need  not  follow  the  strict  rules 
of  pleading  or  be  otherwise  technical.  Whatever  conveys  the 
idea  to  the  common  understanding  will  suffice,  and  all  fair 
intendments  will  be  made  to  support  it.  As  in  an  indict- 
ment or  a  pleading  bad  grammar  or  spelling  does  not  vitiate, 
so,  a  fortiori,  it  does  not  in  the  verdict  unless  the  meaning 
becomes  inadequate.  Surplusage  is  harmless.  The  finding 
must  be  construed  as  a  whole,  not  in  its  separate  parts.'' 

In  People  v.  Brady,  6  Cal.  Unrep.  719,  [65  Pac,  824],  the 
court  says:  ''Where  the  intention  of  the  jury  is  unmistakable, 
mere  clerical  error  should  be  disregarded."  In  People  v. 
JocUnshy,  106  Cal.  640,  [39  Pac.  1077],  the  verdict  was  as 
follows:  **We,  the  jury,  find  the  defendant  guilty  of  bur- 
glary in  the  first  degree;  we  find  that  the  goods  taken  from 
Prince's  store  on  the  night  of  the  13th  and  14th  of  April, 
1893,  were  brought  from  Sonoma  county  into  the  City  and 
County  of  San  Francisco,  State  of  California,  by  the  defend- 
ant." The  objection  there  was  that  the  verdict  was  both 
general  and  special,  and  that  it  was  faulty  because  it  did  not 
specify  where  the  burglary  was  committed.  The  objection 
was  held  invalid.  In  State  v.  Bowen,  16  Kan.  476,  the  verdict 
returned  by  the  jury  read:  "We,  the  jury,  find  the  defendant 


Digitized  byLjOOQlC 


442  People  v.  Cornell.  [29  Cal.  App. 

not  guilty  in  manner  and  form  ss  charged  in  the  informa- 
tion, but  do  find  him  guilty  of  manslaughter  in  the  second 
degree."  Upon  this  the  defendant  moved  to  be  discharged 
on  the  ground  that  murder  includes  all  the  degrees  of 
manslaughter,  and  the  first  part  of  the  verdict  finding  him 
not  guilty  in  manner  and  form  as  charged  was  responsive 
to  all  the  charges,  and  acquitted  him  of  guilt  not  only  of 
murder  but  as  to  all  the  degrees  of  manslaughter,  and  there- 
fore the  latter  part  of  the  verdict  should  be  disregarded  as 
surplusage.  The  court  held  the  point  not  well  taken,  and  that 
the  verdict  must  be  taken  as  a  whole,  and  its  meaning  deter- 
mined from  a  consideration  of  every  part,  and,  when  so  taken, 
there  was  no  chance  for  misconception  as  to  the  meaning  of 
the  jury,  and  that  it  found  him  guilty  of  the  crime  of  man- 
slaughter. 

In  Kimball  v.  Territory,  13  Ariz.  310,  [115  Pac.  70],  the 
court  says:  "Where  the  intention  to  convict  of  crime  is  un- 
mistakably expressed  in  the  verdict,  any  mere  irregularity  or 
surplusage  contained  therein  is  immaterial."  In  that  case, 
however,  the  verdict  simply  found  the  defendant  guilty  of 
obtaining  property  by  false  representations,  without  finding 
him  guilty  of  any  intent  to  defraud,  which  constituted  a  neces- 
sary part  of  the  crime. 

In  Feople  v.  Gilbert,  57  Cal.  96,  the  verdict  waa:  **We,  the 
jury,  find  the  defendant  guilty  as  indicted  to  the  sum  of 
$90."  The  defendant  was  charged  with  the  crime  of  embez- 
zlement. The  reference  in  the  verdict  was  held  to  make  it 
explicitly  appear  that  the  jury  found  him  guilty  of  embez- 
zlement, and  that  they  further  found  that  the  sum  embezzled 
was  $90,  and  the  verdict  held  legally  suflScient. 

In  State  v.  Arbruzino,  67  W.  Va.  534,  [68  S.  E.  269],  a 
verdict  was  returned  in  the  following  form:  "We,  the  jury, 
find  the  defendant,  Tonio  R.  Arbruzino,  not  guilty  of  the 
felonious  and  malicious  assault  charged  in  the  within  in- 
dictment with  the  intent  therein  charged,  but  we  do  find 
him  guilty  of  the  unlawful  assault  charged  with  the  intent 
therein  also  charged."  The  court  held  that  what  the  jury 
meant  was  to  be  ascertained  by  reference  to  the  indictment, 
and  that  the  verdict  should  always  be  read  in  connection 
therewith,  and  if  it  be  certain,  upon  reading  them  together, 
what  the  meaning  of  the  verdict  may  be,  it  is  sufficient,  (Cit- 
ing a  number  of  authorities.) 
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In  the  same  volume,  68  S.  B.,  on  page  458,  Barbour  v.  State, 
8  Ga.  App.  27,  the  sufficiency  of  a  verdict  was  passed  upon, 
and  it  was  there  said:  *'A  verdict  is  to  be  given  a  reasonable 
intendment,  and,  when  ambiguous,  may  be  construed  in  the 
light  of  the  issues  actually  submitted  to  the  jury  under  the 
charge  of  the  court,  and,  when  so  construed,  it  expresses  with 
reasonable  certainty  a  finding  supported  by  the  evidence,  it  is 
to  be  upheld  as  legal.** 

In  WaUngham  v.  State,  62  Tex.  Cr.  55,  [136  S.  W.  470], 
the  jury  returned  a  verdict  in  these  words:  **We,  the  jury, 
find  the  defendant  guilty,  and  ses  his  pently  at  sixty  days 
in  jail  &  $25  fine."  The  court,  in  upholding  this  verdict, 
said:  ''It  is  well  settled,  where  the  sense  is  clear,  thai  neither 
incorrect  orthography  nor  ungrammatical  language  will  ren- 
der a  verdict  illegal  or  void,  and  that  it  is  to  be  reasonably 
construed  and  in  such  manner  as  to  give  it  the  meaning 
intended  to  be  conveyed  by  the  jury."  (Citing  a  number  of 
authorities.) 

In  State  v.  Schiveitzer,  18  Idaho,  609,  [111  Pac.  130],  the 
verdict  read:  **We,  the  jury  in  the  above-entitled  case,  find 
the  defendant,  George  Schweitzer,  guilty  of  selling  by  short 
weights,  as  charged  in  the  complaint."  This  was  held  suffi- 
cient, as  the  intent  of  the  jury  was  clear  in  that  it  found  the 
defendant  guilty.  The  words,  ''selling  by  short  weights," 
might  be  treated  as  surplusage,  and  still  the  verdict  held  good, 
for  then  it  found  the  defendant  guilty  as  charged  in  the  com- 
plaint. This  case  distinguishes  the  general  current  of  author- 
ity from  the  ease  of  People  v.  TiUey,  135  Cal.  61,  [67  Pac.  42] , 
where  it  was  held  that  a  verdict  in  these  words,  "We,  the 
jury  in  the  above-entitled  cause,  find  the  defendant,  Charles 
M.  Tilley,  guilty  of  receiving  stolen  property,"  was  insuffi- 
cient, as  it  must,  in  order  to  constitute  a  crime,  include  the 
knowledge  that  the  property  was  stolen,  and  also  the  intent 
to  deprive  the  owner  of  the  same.  It  may  be  stated,  also,  that 
the  verdict  in  the  Tilley  case  did  not  refer  to  the  indictment 
or  information,  which  also  distinguishes  that  case  from  the 
one  at  bar,  where  the  indictment  is  clearly  and  distinctly 
referred  to. 

In  People  v.  McCarty,  48  Cal.  557,  the  verdict  returned 
was:  "We,  the  undersigned  jurors,  find  a  verdict  of  murder 
in  the  second  degree.  A.  J.  Chase,  Foreman."  This  ver- 
dict, being  recorded,  was  read  to  the  jury,  and  each  of  the 
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jurors  answered  that  it  was  his  verdict.  It  was  there  stated, 
in  upholding  this  verdict,  that,  "while  the  Penal  Code  sets 
forth  a  form  of  verdict,  it  does  not  hind  the  jury,  and  that  a 
mere  departure  from  such  form  does  not  of  itself  vitiate  the 
verdict,  if  it  can  be  clearly  understood  as  being  a  general 
verdict  of  guilty  or  not  guilty,  and  that  there  was  no  difficulty 
in  understanding  the  verdict  there  rendered  as  being  one  find- 
ing the  defendant  guilty  of  murder  in  the  second  degree  as 
charged  in  the  indictment. 

In  People  v.  Perdue,  49  Cal.  427,  the  verdict  returned  was : 
'*We,  the  jury  in  the  case  of  The  People  of  the  State  of  Cali- 
fornia vs.  Charles  Perdue,  do  find  a  verdict  of  manslaughter. 
By  the  Foreman,  Wm,  A,  Creps."  This  verdict  was  held 
sufficient. 

In  the  case  of  People  v.  Holmes,  118  Cal.  444,  [50  Pac.  675], 
the  portion  of  the  verdict  pertinent  here  was:  **We  find  a 
verdict  of  guilty  against  all  the  others  named  in  the  indict- 
ment, to  wit:  [setting  forth  the  names]  and  find  a  verdict  of 
involuntary  manslaughter,  not  a  felony,  as  charged  and  laid 
down  by  the  Court  under  the  head  of  'Involuntary  Man- 
slaughter,' and  pray  the  mercy  of  the  Court  in  its  sentence 
and  punishment,  and  so  say  we  all."  The  court  said:  "The 
verdict  clearly  shows  an  intention  to  convict,  and  the  grade 
of  the  offense  is  fixed  by  declaring  it  to  be  involuntary  man- 
slaughter. .  .  .  But,  whatever  may  have  been  the  intention 
of  the  jury,  by  no  possible  construction  could  we  reach  the 
conclusion  that  the  jury  meant  to  acquit  the  defendants,  for 
they  not  only  found  them  guilty  in  terms,  but  recommended 
them  to  the  extreme  mercy  of  the  court  in  its  sentence  and 
punishment  Whether  the  crime  of  which  the  defendants 
were  found  guilty  was  or  was  not  a  felony,  did  not  lie  with 
the  jury  to  declare — ^the  statute  does  this.  There  is  no  good 
reason  why  the  verdict  of  a  jury  should  not  have  a  reasonable 
construction,  and  be  given  effect  according  to  its  manifest 
intention.  The  words  'not  a  felony'  should  be  rejected  as 
surplusage,  and  the  general  verdict  of  'guilty  of  involuntary 
manslaughter'  should  stand  as  the  verdict." 

Appellant  further  urges  that,  admitting  the  verdict  finds 
the  defendant  guilty  of  forging  the  name  of  C.  0.  Cartwright, 
it  is  yet  silent  as  to  the  forging  of  the  name  of  James  Cor- 
nell, unless  the  first  clause  in  the  verdict  finds  the  defendant 
guilty  of  forging  both  of  the  names  as  charged  in  the  indict- 
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menty  and  that,  in  such  case,  as  the  testimony  is  insufficient  to 
support  a  verdict  finding  the  defendant  guilty  as  to  James 
Cornell,  a  new  trial  should  be  granted.  This  contention  is 
answered  in  the  negative  in  the  case  of  People  v.  Leyshon,  108 
Cal.  440,  445,  446,  [41  Pac.  480].  There,  the  defendant  was 
tried  on  an  information  charging  forgery  to  a  note  of  the 
names  of  Mrs.  Maggie  Henry  and  Eliza  J.  Clark.  The  de- 
fense interposed  was  that  the  business  relations  between  the 
defendant  and  the  two  women  whose  names  appeared  upon 
the  note  were  such  that  defendant  either  had  authority,  or 
supposed  he  had  authority,  to  sign  their  names  thereto.  As 
to  Mrs.  Maggie  Henry,  there  was  evidence  tending  to  show 
some  foundation  for  the  position  assumed  by  the  defendant ; 
but  there  was  a  conflict  in  the  evidence  on  this  point,  and  upon 
well-recognized  principles  the  verdict  cannot,  under  such  cir- 
cumstances, be  set  aside  for  such  cause.  As  to  the  name  of 
Eliza  J.  Clark,  signed  by  defendant,  we  find  in  the  record 
not  one  iota  of  evidence  tending  to  show  in  the  defendant 
any  authority,  or  ground  upon  which  to  found  a  belief  of 
authority,  to  use  her  name  upon  the  promissory  note.  As  to 
her,  the  case  presented  a  bald  case  of  forgery,  not  relieved  by 
any  pretext  worthy  of  consideration.  The  proof  that  defend- 
ant forged  the  name  of  Eliza  J.  Clark  to  the  promissory  note 
described  in  the  information  is  sufficient  alone  to  uphold  the 
verdict,  and  for  that  reason  the  several  rulings  of  the  court 
upon  the  admission  and  rejection  of  testimony  touching  the 
business  relations  between  defendant  and  Mrs.  Maggie  Henry 
need  not  be  considered,  for,  if  erroneous,  such  rulings  do  not, 
under  the  circumstances,  call  for  a  reversal." 

In  this  case,  as  heretofore  stated,  the  defendant  sets  up  a 
like  defense.  The  testimony  as  to  whether  the  defendant  did 
or  did  not  have  authority  to  sign  the  name  of  James  Cornell 
is  of  such  a  character  that  the  court  would  not  be  warranted 
in  holding  it  sufficient  to  support  the  verdict.  But  the  testi- 
mony as  to  the  authority  of  the  defendant  to  sign  the  name 
of  C.  0.  Cartwright,  is  of  such  a  nature  and  character  as  to 
abundantly  warrant  the  jury  in  finding  the  verdict  which 
it  returned.  A  careful  reading  of  the  testimony  shows  that 
the  defendant's  claim  of  authority  to  sign  the  name  of  C.  0. 
Cartwright  by  reason  of  their  alleged  relations  is  little  more 
than  what  was  called  in  the  Leyshon  case  '*a  mere  pretext," 
The  whole  basis  of  the  claim  of  the  defendant  as  to  his  author- 
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ity  to  sign  the  name  of  Cartwright  rested  upon  the  fact  that 
some  years  previously  the  defendant  had  assigned  to  Cart- 
wright  a  one-third  interest  of  his  one-third  interest  in  certain 
pending  applications  for  patents  in  the  Crosby  tire,  which  the 
defendant  was  exploiting;  that  C.  0.  Cartwright  had  on  a 
previous  occasion  at  a  bank  in  Sacramento  signed  a  note  with 
the  defendant.  But  the  testimony  shows  that  the  defendant 
at  no  other  instance  ever  afSxed  the  name  of  Cartwright  to  any 
paper;  that  there  were  no  business  relations  between  the 
defendant  and  Cartwright  as  to  the  patents  involved,  that 
Cartwright  never  participated  in  any  way  in  the  management 
thereof,  or  agreed  to  become  a  partner  or  in  any  way  asso- 
ciated with  the  defendant  in  his  business  enterprises,  or  did 
anything  that  a  partner  would  ordinarily  be  expected  to  do, 
and  the  fact  of  the  defendant's  having  signed  the  name  of 
James  Cornell  and  C.  0.  Cartwright  to  the  note  in  question 
was  never  disclosed  by  the  defendant  to  either  of  the  persons 
whose  names  he  had  signed,  and  was  only  discovered  by  them 
a  long  time  afterward  when  Mrs.  Jansen  was  seeking  payment 
on  the  note. 

The  holding  in  the  Leyshon  case  disposes  of  the  objection 
urged  by  appellant  that  the  testimony  being  suflScient  to  estab- 
lish forgery  only  of  one  name  to  the  note,  the  admission  of 
the  note  in  evidence  was  error.  The  crime  of  forgery  being 
established  by  proof  of  the  forgery  of  one  name,  the  testimony 
need  go  no  further,  and  the  note  was  clearly  admissible  in 
evidence. 

Finding  no  substantial  reason  for  reversal  herein,  the  judg- 
ment and  order  of  the  trial  court  will  be,  and  the  same  are 
hereby,  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  February  19, 1916,  and  the  follow- 
ing opinior  then  rendered  thereon: 

PLUMMER,  J.,  pro  tern. — ^A  re-examination  of  the  record 
in  this  cause  discloses  the  fact  that  counsel  for  the  defendant 
did  enter  an  exception  to  the  form  of  the  verdict  at  the  time 
of  its  return  by  the  jury.  Thia  exception  does  not  appear 
to  havB  been  set  out  in  the  reporter's  notes,  and  was  inserted 
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in  close,  typewritten  form  in  the  minutes  of  the  derk,  where 
it  was  not  readily  discernible  and  therefore  was  not  seen. 
The  exception  simply  went  to  the  form  and  not  to  the  suffi- 
ciency of  the  verdict,  and  it  nowhere  appears  that  the  court 
was  requested  to  return  the  verdict  to  the  jury  and  instruct 
the  jury  to  further  consider  the  same,  as  provided  by  section 
1161  of  the  Penal  Code.  But,  as  appears  from  the  opinion 
of  the  court  hereinbefore  rendered,  the  form  and  the  suffi- 
ciency of  the  verdict  returned  by  the  jury  in  this  case  have 
been  carefully  and  fully  considered,  as  having  been  properly 
presented  for  consideration  upon  motion  for  new  trial  in  the 
court  below,  and  as  presented  to  this  court  on  appeal,  no  in- 
jury has  resulted  to  the  defendant.  However,  that  no  further 
misapprehension  may  arise,  and  in  the  furtherance  of  accu- 
racy, the  following  words,  *'No  question  was  raised  at  the 
time  of  the  return  of  the  verdict  as  to  its  form  or  sufficiency, 
and  it  was  first  presented  to  the  trial  court  upon  the  motion 
for  new  trial,  hence  whether  the  court  should  or  should  not 
have  returned  the  verdict  to  the  jury  and  directed  the  jury 
to  reconsider  the  same  as  provided  in  section  1161  of  the  Penal 
Code,  is  not  presented  for  consideration,"  will  be,  and  the 
same  are  hereby,  stricken  from  the  opinion  heretofore  ren- 
dered. Every  question  concerning  said  verdict  which  could 
have  been  considered  if  the  court  had  been  requested  to  return 
the  verdict  to  the  jury  under  said  section,  having  been  fully 
set  forth  by  this  court  in  its  consideration  of  the  form  and 
sufficiency  of  the  verdict  in  its  opinion,  no  reason  is  presented 
why  a  rehearing  should  be  granted  to  consider  the  provisions 
of  said  section. 

The  appellant  also  urgently  insists  that  a  rehearing  should 
be  granted  in  order  that  further  consideration  may  be  had 
of  certain  instructions  not  specifically  set  forth  in  the  court's 
opinion,  and  also  for  the  reason  that  his  cause  has  been  preju- 
diced by  the  language  of  the  court  in  reference  to  his  alleged 
partnership  with  Dr.  C.  0.  Cartwright. 

The  defendant  was  not  on  trial  for  embezzlement,  and  hence 
instructions  42,  43,  and  44,  not  specifically  mentioned  in  the 
opinion  heretofore  rendered,  requested  by  the  defendant  and 
refused  by  the  trial  court,  were  properly  refused,  though  cor- 
rect statements  of  the  law. 

Instruction  44,  in  so  far  as  it  had  any  bearing  upon  this 
case,  was  included  in  instruction  number  45,  given  at  the 
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request  of  the  defendant,  wherein  the  jury  waa  instructed  that 
evidence  of  an  offense  diflferent  from  that  alleged  in  the  in- 
dictment could  not  he  considered  by  them  as  rendering  it 
more  probable  or  likely  that  the  defendant  committed  the 
offense  charged,  etc.  Nor  does  it  appear  that  the  modifica- 
tion of  instruction  number  23  by  the  trial  court  was  such  as 
to  cause  any  miscarriage  of  justice.  The  jury  was  instructed 
that  *'a  general  partner  is  agent  for  the  partnership  in  the 
transaction  of  its  business,  and  has  authority  to  do  whatever 
is  necessary  to  carry  on  such  business  in  the  ordinary  manner, 
and  for  this  purpose  may  bind  his  copartner  by  an  instrument 
in  writing."  This  would  necessarily  include  promissory  notes 
as  an  instrument  in  writing.  This  instruction  is  followed 
by  one  stating  that  authority  to  sign  one's  name  to  a  prom- 
issory note  might  be  given  by  mere  word  of  mouth. 

Defendant's  instructions  24,  25,  26,  and  27  were  covered 
by  instructions  given  by  the  court. 

Instruction  20  was  properly  refused,  as  there  was  no  testi- 
mony upon  which  it  could  be  based. 

To  show  that  there  has  been  no  miscarriage  of  justice,  as 
contemplated  by  section  4^^  of  article  VI  of  the  constitution, 
by  reason  of  any  technical  errors  of  the  trial  court,  and  also 
that  the  defendant  has  not  been  prejudiced  by  this  court  in 
applying  a  quotation  from  the  opinion  of  the  supreme  court 
in  the  case  of  People  v.  Leyshon,  108  Cal.  440,  445,  [41  Pac. 
480],  to  the  cause  at  bar,  the  defendant's  own  testimony  may 
properly  be  set  forth. 

The  seven  thousand  six  hundred  dollars  misappropriated  by 
the  defendant  was  received  by  him  in  the  year  1910.  In 
reply  to  the  question  (Tr.,  p.  100),  **What  did  you  do  with 
the  money,  or  in  what  manner,  if  any,  did  you  loan  or  invest 
it  for  her,"  he  testified:  **The  money  was  invested  by  me  in 
the  development  and  operation  of  a  certain  patent  resilient 
spring  tire.  The  money  was  practically  loaned  to  the  Crosbie 
Resilient  Tire  Company,  which  was  organized  for  the  purpose 
of  exploiting  and  developing  and  placing  on  the  market  that 
tire.  I  do  not  recall  at  the  moment  when  the  corporation  was 
organized,  but  I  believe  in  1910  or  early  in  1911.  I  had  abso- 
lute  charge  of  the  business  of  the  corporation." 

As  to  what  took  place  between  the  defendant  and  Dr.  Cart- 
wright  most  clearly  appears  from  the  testimony  of  the  defend- 
ant in  reply  to  questions  by  the  court  (Tr.,  p.  150  et  seq.) : 
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"Prior  to  November  9,  1911,  had  you  had  any  conversation 
on  that  particular  subject  as  to  becoming  associated  with  him  ? 
Ans.  I  think  not.  I  think  that  the  conversations  that  I  had 
with  him  prior  to  that  time  were  along  general  lines  as  to  the 
development  of  the  tire  and  its  possibilities.  Ques.  Well,  now, 
what  was  that  conversation,  in  substance  1  Ans.  We  were 
speaking  of  the  tire,  its  possibilities,  and  speaking  of  the 
foreign  patents,  and  I  told  the  doctor  of  the  large  amount  of 
money  that  it  was  taking  to  exploit  and  develop  this  tire,  and 
how  much  more  it  was  taking  than  I  ever  thought  it  would 
take  in  the  first  place  when  I  went  into  it;  the  patents  and 
all  the  incidental  expenses,  and  I  stated  to  him,  however,  that 
I  had  the  utmost  confidence  in  it,  and  my  confidence  was  grow- 
ing as  I  observed  the  development  of  the  tire.  And  he  also 
expressed  confidence  in  the  tire ;  in  fact,  had  always  had  con- 
fidence in  it.  And  then  I  suggested  to  him  that  he  become 
associated  with  me  in  business — in  the  foreign  business,  not 
the  United  States  patents  or  the  United  States  business,  but 
the  foreign  business.  Ques.  Well,  you  say,  *I  suggested  to 
him  that  he  become  associated.'  Did  you  say:  'Doctor,  I 
would  like  to  have  you  associated  with  me  in  thisT  Ans. 
Probably  words  to  that  effect.  I  won't  say  just  exactly  what 
the  words  were ;  but  I  did  tell  him  that  I  would  like  to  have 
him  become  associated  with  us  in  it  and  reap  the  benefits  with 
us  when  there  were  any  benefits  to  be  reaped,  and  assist  us 
in  any  way  possible  in  the  development  if  it  became  neces- 
sary. Ques.  Well,  then,  what  did  he  sayl  Ans.  Well,  he 
stated  that  he  would  be  willing  to  do  so;  and  I  told  him  that 
I  would  then  give  him  an  assignment;  that  I  could  not  give 
him  stock  in  the  foreign  patents  because  there  was  no  foreign 
corporation  covering  the  foreign  patents,  but  that  I  would 
give  him  an  assignment  covering  my  interest  in  the  foreign 
patents,  and  that  thereafter  when  the  tire  had  developed  suffi- 
ciently so  that  we  could  commence  to  market  foreign  patents 
or  do  something  with  them,  and  a  corporation  would  be  then 
formed  for  that  purpose;  then  stock  would  be  issued  to  him 
proportionately  to  the  value  of  the  assignments,  whatever  it 
might  be.  Ques.  Well,  was  there  another  conversation  in 
reference  to  the  subject  matter!  I  am  not  speaking  now  in 
reference  to  the  tire  generally,  but  I  mean  in  reference  to  his 
association  with  you.  Ans.  Tes;  there  was  some;  undoubtedly 
we  held  a  conversation  when  I  delivered  the  assignments  to 
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him,  but  all  the  conversationB  were  practically  along  the  same 
lines.     If  you  got  one,  you  practically  got  them  all." 

After  testifying  that  the  words  "association  and  partner- 
ship''  were  not  used  in  any  conversation,  that  no  books  were 
ever  opened,  that  no  accounting  was  ever  had,  the  following 
testimony  appears :  (Question  by  the  court.)  *'I  am  speaking 
now  as  to  whether  or  not  there  was  a  partnership.  I  am  try- 
ing to  get  at  any  conversation  that  may  have  been  had  touch- 
ing any  partnership  which  was  actually  formed,  or  which  you 
thought  was  formed.  As  I  understand,  the  result  of  your 
testimony  was  that  it  was  only  that  one  time  that  you  remem- 
ber specifically  that  you  spoke  about  him  being  associated  with 
you?  Ans.  Well,  I  cannot  recall  the  definite  conversations; 
but  I  know  that  many  times  he  did  speak  about — when  it 
comes  to  specifying  the  time  of  the  conversations,  I  cannot 
do  it,  I  cannot  recall  it;  I  don't  remember  it,  just  when  they 
were.  Ques.  That  is  the  only  time  that  you  can  recollect,  is 
the  one  time  when  the  conversation  occurred  as  you  say? 
Ans.  Yes ;  the  specific  time  that  I  recollect.  Ques.  And  you 
said  something  about  becoming  associated,  and  he  said  'AH 
right r  Ans.  Yes.  Ques.  And  he  said  in  effect,  *A11  right?* 
Ans.  Yes.  Ques.  And  you  do  not  recall  any  subsequent  con- 
versation, or  the  details  of  it,  in  reference  to  that  particular 
subject  matter.  I  mean  about  the  association  part,  other  than 
you  said  a  moment  ago  1  Ans.  Only  specifically  in  regard  to 
the  conversation  which  followed  about  the  subsequent  for- 
mation of  an  actual  partnership.  Ques.  Yes,  but  that  was 
never  consummated?  Ans.  No,  that  has  not  yet  been  con- 
summated." 

At  about  the  time  to  which  this  conversation  relates,  the 
defendant  delivered  to  Cartwright  an  instrument  transfer- 
ring to  him  for  life  a  one-third  interest  in  the  defendant's 
one-third  interest  in  and  to  all  patents  pending  and  applied 
for  in  foreign  countries  in  reference  to  said  tire.  The  trial 
was  had  in  September,  1915,  and  by  the  defendant's  own  tes- 
timony it  appears  that  the  alleged  partnership  with  Dr.  Cart- 
wright  had  not  even  then  been  consummated. 

The  chronological  order  is  as  follows:  The  money  was  left 
with  the  defendant  in  1910,  to  be  loaned  upon  real  estate 
mortgages.  The  defendant  applied  it  to  the  uses  and  purposes 
of  the  Crosbie  Tire  Company,  a  corporation,  of  which  he  was 
sole  manager.    In  November,  1911,  he  had  a  conversation 
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with  Dr.  Gartwright  about  becoming  associated  with  him  in 
foreign  patents  concerning  said  tire,  which  were  not  being 
handled  by  the  company.  In  October,  1913,  the  note  for  the 
forgery  of  which  the  defendant  was  tried  and  convicted  was 
given  to  cover  the  money  that  had  been  used  by  the  defend- 
ant in  the  corporation  in  which  he  does  not  testify  that  Dr. 
Gartwright  had  any  interest  whatsoever.  The  trial  was  had 
September,  1915,  at  which  time,  as  above  stated,  partnership 
relations  had  not  been  established. 

The  testimony  of  the  defendant  is  quite  voluminous,  but, 
as  he  said  to  the  court,  **When  you  get  one  conversation,  you 
get  it  all." 

The  foregoing,  in  connection  with  the  opinion  heretofore 
rendered,  we  think  sufficient  to  show  that  the  defendant's 
petition  for  a  rehearing  herein  should  be  denied,  and  it  is  so 
ordered. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  March  21,  1916. 


[Civ.  No.  1446.    Third  Appellate  IMstrict.— January  22,  1016.] 

B.  E.  HENDERSON  et  al.,  Respondents,  v.  PALMER 
UNION  OIL  COMPANY  et  al..  Appellants. 

Receiveb — Dissolution  of  Corporation — Expiration  of  Chartert— Ju- 
risdiction OF  Superior  Court. — ^Upon  the  dissolution  of  a  corpora- 
tion by  expiration  of  its  charter,  the  jurisdiction  of  the  superior 
court  to  appoint  a  receiver  is  limited  by  the  provisions  of  section 
565  of  the  Code  of  Civil  Procedure,  as  in  all  other  classes  of  dis- 
solution, to  the  particular  superior  court  of  the  county  where  the 
corporation  carries  on  its  business,  or  has  its  principal  place  of 
business. 

Id. — Construction  of  Code  Provisions. — The  provisions  of  section  400 
of  the  Civil  Code  and  section  565  of  the  Code  of  Civil  Procedure 
were  not  intended  to  apply  in  case  of  dissolution  of  a  corporation 
by  and  according  to  any  particular  method. 

Td. — Time  of  Dissolution — Effect  of. — The  provisions  of  section  565 
of  the  Code  of  Civil  Procedure  are  not  rendered  inapplicable  to  a 
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ease  where  the  corporation  has  been  dissolved  for  a  eonsiderable 
time,  because  of  the  use  of  the  words  therein  "upon  the  dissolution/' 
as  such  phrase  means  "after  dissolution,"  and  is  not  limited  to  any 
particular  lapse  of  time. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County  appointing  a  receiver.    William  S.  Wells,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Oavin  McNab,  B.  P.  Henshall,  A.  H.  Jarman,  Nat  Schmulo- 
witz,  and  B.  M.  Aikins,  for  Appellants. 

Peck,  Bunker  &  Cole,  John  W.  Griggs,  Henry  G.  Tardy, 
and  Henry  C.  McPike,  for  Bespondents. 

BUBNETT,  J.— On  the  application  of  the  plaintiffs  made 
ex  parte,  based  on  a  verified  complaint  and  the  execution  of 
an  undertaking  in  an  amount  fixed  by  the  court  and  approved 
by  it,  the  superior  court  of  Alameda  County  made  an  order 
appointing  one  Samuel  J.  Taylor,  a  resident  of  said  county, 
receiver  of  the  court  to  take  charge  of  the  estate  and  effects 
of  the  Palmer  Oil  Company. 

The  complaint  in  the  case  is  quite  voluminous,  and  it  seems 
unnecessary  to  set  it  out  in  detail.  Bespondents  claim  that 
the  conditions  for  the  appointment,  stated  in  the  complaint, 
sufficient  to  warrant  said  appointment  are  as  follows:  "(a) 
The  charter  of  the  Palmer  Oil  Company  expired  on  the 
twenty-eighth  day  of  March,  1913.  (b)  On  that  day,  the  de- 
fendants. Brown,  Van  Ee,  Hilborn,  Stratton,  and  Ladd,  were 
all  of  its  directors,  (c)  The  plaintiffs,  before  the  expiration 
of  the  charter,  were  and  thence  to  the  filing  of  the  complaint 
continued  to  be  stockholders,  (d)  Palmer  Oil  Company  was 
a  California  corporation,  (e)  At  the  time  of  the  expiration 
of  its  charter.  Palmer  Oil  Company  had  estate  and  effects, 
debts  and  property  due  and  belonging  to  it  to  be  divided 
among  its  stockholders,  (f)  Frauds  and  improper  conduct 
of  directors  warranting  the  action  of  the  court  on  ex  parte 
application." 

As  to  this  last  specification  it  may  be  said  that  the  acts  of 
said  directors  are  set  out  at  great  length,  and  there  can  be  no 
doubt  that  the  grossest  fraud  is  thereby  exhibited,  and  the 
utter  unworthiness  of  said  directors  to  occupy  a  position  of 
trust  and  responsibility  is  disclosed. 
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The  provisions  of  law  on  which  reliance  is  had  for  said  ap- 
pointment are  the  following:  "A  receiver  may  be  appointed 
by  the  court  in  which  an  action  is  pending,  or  by  the  judge 
thereof.  ...  5.  In  the  oases  when  a  corporation  has  been 
dissolved,  or  is  insolvent,  or  in  imminent  danger  of  insolvency, 
or  has  forfeited  its  corporate  rights;  6.  In  all  other  cases 
where  receivers  have  heretofore  been  appointed  by  the  usages 
of  courts  of  equity.'*  (Code  Civ.  Proc,  sec.  564.)  "Upon 
the  dissolution  of  any  corporation,  the  superior  court  of  the 
county  in  which  the  corporation  carries  on  its  business  or  has 
its  principal  place  of  business,  on  application  of  any  creditor 
of  the  corporation,  or  of  any  stockholder  or  member  thereof, 
may  appoint  one  or  more  persons  to  be  receivers  or  trustees 
of  the  corporation,  to  take  charge  of  the  estate  and  effects 
thereof  and  to  collect  the  debts  and  property  due  and  belong- 
ing to  the  corporation,  and  to  pay  the  outstanding  debts 
thereof,  and  to  divide  the  moneys  and  other  property  that 
shall  remain  over  among  the  stockholders  or  members." 
(Code  Civ.  Proc,  sec.  565.) 

The  questions  concerning  the  appointment  of  receivers  have 
been  thoroughly  considered  by  the  supreme  court  in  various 
decisions,  and  it  would  be  presumptuous  to  attempt  to  add 
to  the  learning  contained  therein.  For  a  somewhat  general 
observation  we  may  adopt  the  quotation  made  by  respondents 
from  the  able  opinion  written  by  Chief  Justice  Beatty,  in  the 
case  of  Havemeyer  v.  Superior  Court,  84  Cal.  327,  [18  Am. 
St.  Rep.  192, 10  L.  R.  A.  627,  24  Pac.  121],  as  follows:  *' When 
a  corporation  ceases  to  exist,  from  whatever  cause,  whether 
from  lapse  of  time,  voluntary  dissolution  or  judgment  of  for- 
feiture for  neglect  or  abuse  of  its  powers,  it  necessarily  re- 
sults that  its  property  is  left  to  be  disposed  of  according  to 
law.  .  .  .  Some  means  must  be  provided  for  winding  up  the 
corporation  and  distributing  its  assets  according  to  the  equi- 
table rights  of  those  interested.  In  the  absence  of  any  statute 
regulating  the  matter,  a  court  of  equity  would  have  the  un- 
doubted right,  in  a  proper  proceeding  instituted  by  a  creditor 
or  stockholder,  to  appoint  a  receiver  to  administer  the  prop- 
erty. But  in  many  of  the  states,  statutes  have  been  passed 
expressly  providing  for  the  appointment  of  receivers,  or  trus- 
tees exercising  the  same  functions,  though  sometimes  called 
by  other  names.    In  all  cases,  it  is  made  their  duty  to  collect 
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the  assets,  pay  the  debts  and  distribute  the  surpltis  pro  rata 
to  the  stockholders." 

Here,  as  we  have  seen,  the  statute  expressly  provides  for 
the  appointment  of  receivers  charged  with  said  duty,  and 
there  seems  to  be  no  serious  controversy  as  to  the  authority 
of  the  superior  court  to  make  the  appointment  in  the  cases 
provided  for.  There  is,  however,  an  earnest  contention  made 
by  appellants  that  the  jurisdiction  to  appoint  a  receiver  in 
case  of  dissolution  of  the  corporation  is  limited  to  the  par- 
ticular superior  court  where  the  corporation  carries  on  its 
business  or  has  its  principal  place  of  business.  It  is  said  in 
State  I.  &  I.  Co.  V.  Superior  Court  of  S<m  Francisco,  101  Cal. 
135,  148,  [35  Pac.  554] :  "The  power  of  a  court  to  appoint 
any  persons  in  the  place  of  those  who  are  directors  of  the 
corporation  at  the  time  of  its  dissolution  is  given  in  section 
565  of  the  Code  of  Civil  Procedure,  and  the  authority  given 
therein  is  the  measure  of  its  power.  That  section  gives  to 
the  superior  court  of  the  county  in  which  the  corporation  car- 
ries on  its  business  authority  to  appoint  one  or  more  persons 
to  be  receivers  or  trustees  of  the  corporation  upon  its  dissolu- 
tion, *on  application  of  any  creditor  of  the  corporation,  or 
of  any  stockholder  or  member  thereof,'  and  unless  such  appli- 
cation is  made  the  court  has  no  authority  to  make  the  appoint- 
ment. Its  jurisdiction  to  make  such  appointment  rests  upon 
an  application  therefor  by  either  a  creditor  or  a  stockholder, 
and  can  neither  be  invoked  at  the  instance  of  a  stranger,  nor 
assumed  by  the  court  of  its  own  motion.''  It  was  further 
held  in  that  case  that  "the  power  of  the  court  recognized  in 
section  400  of  the  Civil  Code  to  appoint  persons  other  than 
the  directors  or  managers  of  the  corporation,  at  the  time  of 
its  dissolution,  to  settle  its  affairs  does  not  authorize  the  court 
to  take  upon  itself  the  power  to  settle  its  affairs  or  to  appoint 
a  receiver  for  that  purpose."  It  must  be  apparent  that  if 
said  section  is  the  measure  of  authority  in  the  premises,  then 
no  superior  court  other  than  that  designated  has  jurisdic- 
tion to  make  such  appointment,  and  since  it  appears  in  the 
complaint  that  said  corporation  was  dissolved,  it  should  fur- 
ther appear,  so  it  is  contended,  that  it  did  business  or  had  its 
principal  place  of  business  in  Alameda  County.  To  the  con- 
trary, it  appears  that  it  had  its  "several  offices  and  places 
of  business"  in  San  Francisco,  Los  Angeles,  and  Portland, 
Oregon.    It  must  have  carried  on  its  business  at  its  places  of 
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business  and,  therefore,  it  is  argued,  the  jurisdiction  of  the 
subject  matter  is  in  those  counties. 

Of  course,  when  the  legislature  provides  that  the  superior 
court  of  a  certain  county  has  authority  to  appoint  a  receiver, 
by  necessary  implication  it  excludes  every  other,  and  the  sec- 
tion would  have  no  additional  significance  if  it  read:  "The 
superior  court  of  the  county  in  which  the  corporation  carries 
on  its  business  or  has  its  principal  place  of  business  and  7io 
other  superior  court  .  .  .  may  appoint,"  etc.  As  to  this  con- 
tention respondents  argue  that  **A  fair  interpretation  of  the 
language  will  show  that  nothing  is  accomplished  by  this  act, 
than  the  mere  assertion  of  jurisdiction  which  already  existed 
independently  of  the  statute  and  already  resided  just  where 
the  statute  in  terms  placed  it,  to  wit,  in  a  court  of  equity. 
The  original  jurisdiction  of  equity  gains  nothing  and  loses 
nothing  by  the  statute.  It  leaves  the  matter  just  where  it 
found  it,  with  powers  as  full  and  ample  after  its  passage  as 
they  were  before  its  enactment.  We  come  now  to  a  considera- 
tion of  the  words  'upon  the  dissolution.'  .  ,  .  This  language 
taken  from  section  18  of  the  act  of  1850  [Stats.  1850,  p.  349], 
to  be  understood  in  its  full  import,  requires  construction  along 
the  lines  employed  by  courts  in  the  interpretation  of  statutes, 
where  there  is  any  doubt  as  to  its  meaning.  What  is  the 
meaning  of  the  words,  'upon  the  dissolution  of  any  corpora- 
tion M  Ordinarily  the  word  'upon'  is  used  in  the  same  sense 
as  'on,'  and  the  word  'on'  is  defined  by  Webster  as  meaning 
'at  the  time  of,  with  reference  to  some  cause  or  motive;  by 
virtue  of ;  in  consequence  of ;  as  on  the  ratification  of  a  treaty, 
the  armies  were  disbanded.'  Bead  in  connection  with  other 
words  of  the  statute  of  1850  from  which  it  was  taken,  ^his 
section  has  a  meaning  entirely  different  from  the  meaning  it 
has  when  standing  alone.  'It  is  an  established  rule,  in  con- 
struing a  statute,  that  the  intention  of  a  law-giver  and  the 
meaning  of  the  law  are  to  be  ascertained  by  viewing  the  whole 
and  every  part  of  the  act.'     (Brown's  Legal  Maxims,  p.  445.) 

"Recurring  to  the  statute  of  1850,  it  will  be  seen  that  there 
was  a  scheme  provided,  complete  in  itself,  for  dissolving  and 
winding  up  a  dissolved  corporation.  The  act  treated  of  three 
methods  of  dissolution,  one  by  direct  act  of  the  legislature; 
another  by  qiio  warranto,  and  a  third  by  voluntary  act  of  the 
corporation  itself.  Each  of  these  supposed,  and  of  necessity 
were,  to  act  upon  a  living,  going  concern,  one  with  a  'domi- 
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cile'  in  the  state,  by  necessary  construction,  and  with  a  place 
of  business  in  some  county  within  the  state's  territorial  limits 
by  its  own  selection.  It  was  in  co-ordination  with  these  sev- 
eral methods  of  dissolution  that  the  other  sections  of  the  stat- 
ute were  designed  to  act.  These  other  sections  are  numbered 
16,  18,  and  31,  which  became,  respectively,  section  400  of  the 
Civil  Code,  section**  565  and  803  of  the  Code  of  Civil  Proce- 
dure, and  sections  1227  to  1233  of  the  same  code.  .  .  •  But 
there  was  one  class  of  dissolution,  for  which  no  provision  was 
made  in  the  act  of  1850,  and,  consequently,  none  in  the  codes. 
That  is  a  case  of  dissolution  by  'expiration  of  charter.*  Dis- 
solution by  expiration  of  charter  is  the  class  to  which  the  pres- 
ent case  belongs.  Nothing  in  the  act  of  1850  belonged  to  this 
class.  .  .  .  These  initial  words  of  section  16,  'Upon  the  disso- 
lution of  a  corporation,  unless  other  persons  shaU  be  appointed 
by  the  le^rislature,  or  by  some  court  of  competent  authority,' 
were,  exceptiog  those  in  italics,  all  eliminated  from  section 
400,  when  it  was  taken  into  the  Civil  Code;  and  it  needs  no 
great  amount  of  insight  to  discern  that  the  eliminated  phrases 
confined  the  statute  as  originally  passed  to  the  methods  of 
'dissolution'  provided  for  in  other  parts  of  the  same  act. 
This  section  must  be  construed  noscitur  a  sociis,  just  as  its 
lineal  descendants,  sections  400,  565,  803,  and  1227  to  1233 
must  be  construed. 

''Now,  what  is  the  object  of  the  foregoing  analysis,  and 
what  application  has  it  to  the  present  easel 

"Turn  for  a  moment  to  the  complaint  and  read:  *Said 
Palmer  Oil  Company  on  or  about  the  28th  day  of  March,  1913, 
was  dissolved  by  the  expiration  of  its  charter,'  and  'filed  Octo- 
ber 9,  1913' ;  and  it  will  appear  that  there  intervened  between 
the  dissolution  of  Palmer  Oil  Company  and  the  commence- 
ment of  the  action,  the  date  of  the  application  for  the  appoint- 
ment of  the  receiver,  about  seven  months. 

"On  the  28th  of  October,  1913,  Palmer  Oil  Company  ceased 
to  exist.  It  died  a  natural  death,  and  could  no  more  have  a 
'principal  place  of  business'  or  be  'carrying  on  business'  seven 
months  after  its  death,  than  could  a  rat  survive  the  sinking 
of  the  ship  that  carries  it. 

"In  the  case  of  Crossman  v.  Vivienda  Water  Co.,  [150  Cal. 
575,  89  Pac.  335] ,  the  status  of  all  dissolved  corporations  was 
defined  by  the  supreme  court  in  these  words:  'It  is  settled 
beyond  question  that,  except  as  otherwise  provided  by  statute, 
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the  effect  of  a  dissolution  of  a  corporation  is  to  terminate  its 
existence  as  a  legal  entity,  and  render  it  incapable  of  suing 
or  being  sued  as  a  corporate  body  or  in  its  corporate  name. 
It  is  dead,  and  can  no  more  be  proceeded  against  as  an  exist- 
ing corporation  than  could  a  natural  person  after  his  death. 
There  is  no  one  who  can  appear  or  act  for  it,  and  all  actions 
pending  against  it  are  abated,  and  any  judgment  attempted  to 
be  given  against  it  is  void.  As  to  this,  all  the  text-writers 
agree,  and  their  statement  is  supported  by  an  overwhelming 
weight  of  authority.' 

'*How,  may  we  ask,  could  Mr.  York,  who  verified  the  com- 
plaint in  this  case,  swear  that  on  the  9th  day  of  October,  1913, 
the  Palmer  Oil  Company  'carries  on  its  business,'  or  'has  its 
principal  place  of  business'  in  Alameda  County  T 

"Will  the  court  construe  'carries  on  its  business'  or  'has 
its  principal  place  of  business'  into  'carried  on  its  business' 
or  'had  its  principal  place  of  business 'T  The  answer  is,  ita 
lex  non  scripta  est.  Would  it  not  be  a  healthier  construction, 
one  in  harmony  with  the  fact  and  the  law,  to  say,  'a  dissolved 
corporation  carries  on  no  business,  has  no  principal  place  of 
business  in  any  county  of  the  state,'  and  leave  the  application 
of  the  wronged  stockholder,  to  be  made  to  any  superior  court, 
holden  in  any  county  of  the  state,  and  leave  the  consequences 
of  such  an  application  to  the  effect  of  that  other  law,  written 
all  over  the  decisions  of  the  supreme  court,  that  a  court  of 
general  jurisdiction  having  jurisdiction  of  the  subject  matter, 
first  applied  to,  will  retain  jurisdiction  for  all  purposes!" 

There  is  plausibility  in  the  views  thus  expressed,  but  to 
adopt  them  would  be  to  violate,  as  we  conceive,  the  plain  pro- 
visions of  the  statute. 

In  the  first  place,  there  is  no  safe  ground  for  holding  that 
said  section  400  of  the  Civil  Code  and  section  565  of  the  Code  J 
of  Civil  Procedure  were  intended  to  apply  in  case  of  dissolu-  I 
tion  by  and  according  to  any  particular  method.  No  such  in- 
dication is  shown  by  the  head-notes,  the  context  or  the  body  of 
the  sections.  The  familiar  rules  of  interpretation  preclude  any 
such  contention.  "Upon  the  dissolution"  necessarily  implies 
dissolution  effected  in  any  manner.  It  is  the  fact  of  dissolu^ 
tion,  the  termination  of  the  existence  of  the  corporation  as 
such,  that  the  statute  contemplates.  It  matters  not  whether 
the  dissolution  is  the  result  of  the  operation  of  law,  the  volun- 
tary act  of  the  parties,  or  is  accomplished  through  qiu)  %oar- 
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ranto  proceedings — the  legislature  has  seen  fit  to  make  no  dis- 
tinction as  to  the  county  wherein  a  receiver  must  be  appointed, 
if  at  all.  And  it  may  be  said  that  no  reason  is  apparent  why 
a  distinction  should  be  made.  While  the  point  has  probably 
not  been  directly  involved  in  any  decision  of  the  supreme 
court,  it  has  at  least  been  assumed  that  the  section  concerns 
both  voluntary  and  involuntary  dissolutions.  For  instance, 
in  the  Havemeyer  case,  supra,  it  was  said  that  ''Under  section 
400  of  the  Civil  Code  and  565  of  the  Code  of  Civil  Proce- 
dure, both  of  which  refer  to  voluntary  as  weU  as  invohin- 
tary  dissolutions  of  corporations,  the  administration  and  dis- 
tribution of  the  assets  of  a  dissolved  corporation  is  left,  as  a 
rule,  to  the  directors  in  o£Bce  at  the  date  of  dissolution,  though 
such  dissolution  be  upon  judgment  of  forfeiture ;  and  the  ap- 
pointment of  a  receiver  is  an  exception  to  the  mode  only  in 
cases  of  neglect  of  duty  or  abuse  of  power  by  the  directors 
when  required  for  the  protection  of  tiie  rights  of  a  creditor 
or  stockholder." 

Nor  can  we  perceive  the  force  of  respondents'  contention 
that  the  section  does  not  apply  where  the  corporation  has  been 
dissolved  for  a  considerable  period  of  time.  If  dissolution 
had  occurred  one  day  before  the  application  for  the  appoint- 
ment had  been  made,  would  respondents  still  contend  that 
the  section  was  inoperative!  Or,  if  only  a  few  hours  had  in- 
tervened, would  the  case  call  for  a  different  rulet  We  think 
it  would  be  a  strained  construction  to  hold  that  if  the  appli- 
cation for  the  appointment  of  a  receiver  is  not  made  at  the 
very  instant  of  dissolution,  we  must  not  look  to  the  said  sec- 
tion 565  for  guidance.  It  is  at  least  perfectly  clear  that 
''upon  dissolution"  does  not  mean  "before  dissolution." 
The  phrase  undoubtedly  means  "after  dissolution,"  and  it 
is  not  limited  to  any  particular  lapse  of  time.  It  may  include 
an  application  made  immediately  following  the  dissolution  or 
one  separated  by  quite  a  period  of  time. 

Of  course,  after  dissolution  the  corporation  is  not  "alive," 
and  it  is  not  strictly  accurate  to  say  that  it  has  a  place  of 
business.  But  if  the  section  is  to  have  any  application  at  all, 
it  must  be  in  a  case  of  dissolution,  as  by  no  possible  construc- 
tion can  it  refer  to  the  appointment  of  a  receiver  for  a  going 
concern.  The  obvious  conclusion  is  that  the  legislature  con- 
templated the  appointment  of  a  receiver  after  dissolution  at 
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the  place  where  the  corporation  had  its  principal  place  of 
business  or  did  business  at  the  time  of  the  dissolution. 

Nor  can  we  see  any  obstacle  to  the  acceptance  of  this  view 
in  any  provisions  of  the  constitution.  Said  instrument  clothes 
the  superior  court  with  original  jurisdiction  in  cases  of  equity, 
and  if  it  be  said  that  the  appointment  of  receivers  is  a  branch 
of  its  equity  powers,  there  is  no  inhibition  upon  the  legis- 
lature locally  to  limit  the  exercise  of  this  jurisdiction  as 
provided  in  said  section.  Nor  should  the  declared  inconve- 
nience of  such  course  receive  more  than  scant  consideration. 
Whether  it  is  convenient  or  as  easy  as  some  other  course  to 
comply  with  the  terms  of  a  statute  is  not  regarded  as  a  suffi- 
cient reason  for  disregarding  its  mandates.  But  it  should 
not  be  difficult  to  ascertain  where  a  corporation  has  had  its 
principal  place  of  business  at  the  time  of  its  dissolution. 
There  is  virtually  such  an  allegation  here,  and  respondents 
no  doubt  found  it  easy  to  make  it,  otherwise  it  would  not 
appear,  as  they  seem  to  attach  to  it  very  little  importance. 

It  may  be  that  the  complaint  could  be  amended  so  as  to 
support  an  appointment  made  by  the  superior  court  of  Ala- 
meda County,  but,  as  the  question  is  presented  here,  under 
the  decisions  of  the  supreme  court  and  the  language  of  said 
section  as  we  understand  them,  the  superior  court  is  without 
authority  to  make  such  appointment. 

There  is  much  discussion  in  the  briefs  as  to  whether  it  is 
a  suitable  case  for  a  receiver.  We  have  examined  the  authori- 
ties in  the  light  of  the  allegations  of  the  complaint  and  we  feel 
satisfied  that  a  sufficient  showing  was  made  to  authorize  this 
exceptional  proceeding.  Manifestly,  as  Chief  Justice  Beatty 
said  in  the  Havemeyer  case,  such  step  should  not  be  taken 
unless  necessary  for  the  protection  of  the  rights  of  creditors 
or  stockholders,  and  it  may  be  said,  also,  that,  ordinarily, 
notice  should  be  given  before  a  receiver  is  appointed,  but,  in 
view  of  the  allegations  of  the  complaint,  we  cannot  say  that 
as  to  these  considerations  the  court  was  at  fault. 

We  think,  though,  the  order  should  be  reversed,  and  it  is 
so  ordered. 

Chipman,  P.  J.,  and  Hart  J.,  eoncnrred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  March  22,  1916. 
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[Orim.  No.  819.    Third  Appellate  Distriet.^Jaiinarj  22,  1916.] 

THE  PEOPLE,  Respondent,  v.  CARL  OTTO  FORESTER, 

Appellant. 

Pabent  and  Chiij)— Oontiotion  fob  Nonsuppobt— Pboof  of  Abilitt. — 
In  order  to  eupport  a  conviction  of  a  parent  for  failure  to  support 
his  minor  children,  it  la  essential  that  proof  of  his  ability  so  to  do 
be  made,  as  inability  without  fault  is  a  "lawful  excuse,"  within  the 
meaning  of  that  phrase  as  used  in  section  270  of  the  Penal  Code. 

Id. — Imabiutt  to  Support— Evidenge — Business  Beveeses  and  Per- 
sonal Injury. — Inability  due  in  part  to  an  injury  to  the  hand  of  a 
skilled  dentist  and  in  part  to  business  reverses,  without  any  ground 
for  inference  that  his  financial  embarrassment  was  the  result  of 
artifice  or  any  design  to  deprive  his  children  of  support,  is  a  suffi- 
cient showing  of  lawful  ezcnae  for  failure  to  discharge  such  pa- 
rental duty. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Shasta 
County,  and  from  an  order  denjdng  a  new  triaL  J.  E.  Bar- 
ber, Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Carr  &  Kennedy,  and  Charles  T.  King,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-Gteneral,  for  Respondent. 

BURNETT,  J. — Appellant  waa  convicted  of  a  violation  of 
section  270  of  the  Penal  Code,  in  that  he  'Willfully  omitted 
without  lawful  excuse  to  furnish  necessary  food,  clothing, 
shelter  and  medical  attendance  for  his  three  minor  children 
by  his  divorced  wife.*' 

Many  points  are  made  by  appellant,  but  as  we  are  satisfied 
that  the  cause  must  be  reversed  for  a  failure  of  proof  as  to 
a  vital  element  of  the  crime  charged,  it  is  probable  that  the 
other  questions  will  not  arise  again,  and  we  therefore  forego 
any  discussion  of  them. 

It  is  admitted  by  the  attorney-general  that  it  should  be  maae 
to  appear  that  the  father  has  the  ability  to  supply  what  is 
needed  or  else  a  conviction  is  not  supported.  Indeed,  it  is 
apparent  that  inability  without  fault  is  a  '* lawful  excuse" 
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for  the  failure  to  discharge  this  parental  duty.  "While  it  is 
the  duty  of  a  parent  to  support  his  children  of  tender  years, 
yet  in  order  that  he  be  imprisoned  for  failure  to  obey  an  order 
of  the  court  in  connection  therewith,  it  must  aflSrmatively  ap- 
pear that  he  has  the  ability  to  comply  with  the  order  of  the 
court."  {In  re  McCandless,  17  Cal.  App.  222.  [119  Pac. 
199].)  In  that  case  the  petitioner  had  been  committed  to  the 
custody  of  the  sheriff  on  account  of  his  failure  to  make  certain 
monthly  payments  directed  by  the  superior  court  for  the  sup- 
port and  maintenance  of  his  minor  children.  As  to  the  ques- 
tion involved,  though,  the  principle  is  the  same.  Therein  is 
cited  In  re  Cowden,  139  Cal.  244,  [73  Pac.  156] ;  Ex  parte 
Cohen,  6  Cal.  319  j  Ex  parte  Bowe,  7  Cal.  175 ;  Ex  parte  SUvia, 
123  Cal.  293,  [69  Am.  St.  Bep.  58,  55  Pac.  988],  which  are 
to  the  same  effect. 

In  State  v.  Garrison,  129  Minn.  389,  [152  N.  W.  762],  the 
supreme  court  of  Minnesota  set  aside  a  verdict  in  a  prosecu- 
tion for  nonsupport  for  the  reason  that  the  proof  failed  to 
dhow  the  ability  of  the  defendant  to  meet  his  obligation,  the 
court  saying:  "The  only  defense  to  this  prosecution  is  his  in- 
ability to  perform  this  duty.  That  such  inability  caused  by 
illness  is  a  legal  excuse  for  the  failure  to  furnish  support  to 
a  wife  or  children  is  not  open  to  doubt." 

In  State  v.  Bess,  44  Utah,  39,  [137  Pac.  829],  in  a  prosecu- 
tion under  a  statute  similar  to  our  own,  the  judgment  was 
reversed  for  the  same  reason,  it  being  said:  "We  think  the 
evidence  wholly  fails  to  show  willful  neglect  on  his  part  as 
contemplated  by  the  statute  to  provide  for  and  support  the 
children  mentioned  in  the  information.  True,  evidence  was 
introduced  showing  that  he  failed  to  contribute  anything  for 
their  support ;  but  the  evidence  also  shows  that  the  current  and 
necessary  expenses  of  himself  and  two  boys  far  exceeded  his 
earnings  during  the  time  covered  by  the  information,  hence 
his  neglect  in  that  regard  was  not  without  'just  excuse.'  " 

In  Ooddard  v.  State,  73  Neb.  739,  [103  N.  W.  443],  the 
prosecution  was  under  a  statute  penalizing  wife  desertion  and 
willful  neglect  to  provide  for  her  or  for  the  minor  children, 
and  the  supreme  court  of  Nebraska  held  that  "In  such  case,  in 
order  to  sustain  a  conviction  the  state  must  prove  that  the 
accused  is  possessed  of  money,  property  or  other  means  avail- 
able for  the  support  of  his  wife  or,  if  he  is  without  such 
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means,  that  he  has  at  least  some  earning  capacity,  and  his  re- 
fusal without  good  cause,  to  maintain  or  provide  for  her.'* 

The  showing  here  was  without  conflict  that  the  defendant 
did  not  have  the  ability  to  support  his  children.  This  was 
due  in  part  to  business  reverses  and  in  part  to  a  disability 
arising  from  an  injury  to  his  hand.  It  is  true  that  he  was 
and  is  a  skilled  dentist,  but  he  had  few  patients  and  was 
unable  to  serve  those.  He  could  not  even  pay  his  rent.  His 
former  wife  was  unable  to  find  any  property  upon  which  to 
levy  to  satisfy  a  judgment  in  her  favor.  There  is  no  evidence 
that  defendant  was  willfully  idle  or  that  he  was  prodigal  in 
his  expenditures.  There  is  no  just  ground  for  the  inference 
that  his  financial  embarrassment  was  the  result  of  artifice  or 
any  design  to  deprive  his  children  of  the  attention  and  sup- 
port to  which  they  were  entitled.  Deliberate  and  fraudulent 
inability  would,  of  course,  be  considered  unavailing  as  a  de- 
fense to  the  charge.  "We  are  not,  however,  at  liberty  to  infer 
that  appellant  was  not  acting  in  good  faith.  True,  another 
marriage  and  the  birth  of  another  child  added  to  his  burdens, 
but  this  consideration  involves  nothing  culpable  or  even  im- 
moral. It  rather  suggests  a  reason  why  care  should  be  exer- 
cised in  applying  the  severe  penalty  of  a  statute  which,  as 
suggested  by  appellant,  is  "intended  to  prevent  destitution 
and  not  to  produce  hardship  in  or  destruction  of  the  home." 
In  this  connection  it  is  deemed  appropriate  to  quote  from  the 
concurring  opinion  of  Mr.  Justice  Frick  in  the  Bess  case, 
supra,  as  follows:  '*In  view  of  this,  it  would  be  a  somewhat 
peculiar  administration  of  the  law  in  question,  to  say  the 
least,  if  it  should  be  held  that  Mr.  Bess  should  be  punished 
for  what  he  was  utterly  unable  to  prevent.  Moreover,  to  im- 
prison him  could  result  only  in  depriving  the  little  boys  of 
their  means  of  support.  Such  a  result  would  be  more  or  less 
tragic  for  them,  to  say  the  least.  •  .  .  While  the  law  in  ques- 
tion is  salutary,  it  nevertheless  is  of  that  character  which 
requires  it  to  be  administered  with  some  care  so  as  to  not  pro- 
duce more  mischief  by  its  enforcement  in  certain  cases  than 
can  be  prevented  thereby." 

Before  concluding,  it  is  not  deemed  amiss  to  say  that  the 
evidence  shows  that  said  children  have  been  cared  for  and 
all  their  wants  supplied  by  their  grandparents.  While  we 
are  not  called  upon  to  hold,  as  held  by  the  courts  of  some 
jurisdictions,  that  this  constitutes  a  complete  defense  to  the 
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charge,  yet  we  may  remark  that  this  beneficent  circumstance 
naturally  tends  to  obviate  any  reluctance  to  accord  to  appel- 
lant  the  full  benefit  of  his  impecunious  condition. 

We  think  the  judgment  and  order  should  be  reversedi  and 
it  is  so  ordered. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[CiT.  No.  1480.    Third  Appellate  Disiriet-^annaiy  24,  1916.] 

JOSEPH   J.   BULLOCK,   Respondent,   v.  MAT   B. 
BULLOCK,  Appellant. 

Appeal— FiniUBx  to  Fn^i  Beief— Dismissai*. — ^Wbere  the  respondent 
on  an  appeal  neither  files  his  brief  nor  appears  at  the  oral  argu- 
ment, although  served  with  a  notice  that  appellant  would  move  for 
a  reversal  of  the  order  appealed  from  without  consideration  of  the 
cause  upon  its  merits,  upon  this  ground,  the  order  appealed  from  wiU 
be  reversed, 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Mateo  County.    George  H.  Buck,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourL 

Stanislaus  A.  Biley,  for  Appellant 

C.  W.  Eastin,  for  Respondent 

BURNETT,  J.— Appellant  filed  her  brief  in  the  supreme 
court  on  the  thirty-first  day  of  August,  1914.  The  cause  was 
thereafter  transferred  to  this  court  and  came  on  regularly 
for  hearing  on  the  nineteenth  day  of  this  month.  Respondent 
has  never  filed  any  brief,  either  in  the  supreme  or  this  court 
nor  did  he  appear  at  the  oral  argument.  He  was  regularly 
served  with  notice  that  on  said  nineteenth  day  of  January, 
1916,  appellant  would  move  this  court  *'for  an  order  reversing 
the  order  appealed  from  without  consideration  of  the  cause 
upon  its  merits  .  .  .  upon  the  ground  that  respondent  has  not 
filed  his  points  and  authorities  herein.''  As  stated,  there  was 
no  appearance  by  respondent. 
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The  order  appealed  from  is  therefore  reversed  on  the  au- 
thority of  Bichter  v.  Fresno  Canal  &  Irr.  Co.,  101  Cal.  582, 
[36  Pac.  96] ;  Davis  v.  Hart,  103  Cal.  530,  [37  Pac.  486] ; 
Kdly  V.  Bradbury,  104  Cal.  237,  [37  Pac.  872]. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[(St.  No.  1764.    Second  Appellate  IMstriet.— Jaanarj  86,  1916.] 

W.  T.  S.  HAMMOND,  as  Administrator,  etc..  Respondent,  ▼. 
THE  UNITED  STATES  FIDELITY  &  GUARANTY 
COMPANY  (a  Corporation),  Appellant 

Undibtakino  on  Affeal— Stat  of  Ezsoution— Liabujtt  of  Sdbbtt. 
The  liability  of  a  roretj  on  an  undertaking  on  appeil  given  to  staj 
the  execution  of  a  judgment  for  the  return  of  Bpeeiile  peraonal 
property,  or  its  value,  and  for  a  certain  sum  of  money,  is  not  ez- 
tingnished,  in  so  far  ai  the  money  judgment  is  eoneemed,  by  the 
turning  over  to  the  appellant  upon  affirmance  of  the  judgment  of 
all  property  belonging  to  appellant  in  reepondent's  hands,  including 
an  amount  in  cash  in  excess  of  the  amount  of  such  mon^  judgment, 
where  it  is  shown  that  some  of  the  property  was  disposed  of  by 
respondent  pending  the  proceedings,  and  that  upon  applying  the 
money  upon  the  demands  held  by  the  appellant  there  still  remained 
a  balance  due  upon  the  judgment. 

lb.— Amount  of  UNDBTAKiNa — Aqrebicknt  of  Paetibs. — ^An  undertak- 
ing on  appeal  from  a  judgment  for  the  delivery  of  personal  prop- 
erty, or  its  value,  and  for  a  fbnd  amount  of  money  is  not  void,  be- 
cause of  the  fact  that  the  amount  of  such  undertaking  was  fixed 
hj  the  parties,  instead  of  by  the  court,  as  the  surety  is  bound  by 
the  statement  in  its  contract,  and  cannot  question  the  truth  of  sudli 
recitals. 

Do.— EsTOFPBL  OF  SuBBTiss.— When  the  party  in  whose  favor  the  under* 
taking  was  executed  has  had  the  ben^t  of  a  stay  of  execution, 
the  surety  cannot  be  heard  to  say  that  the  undertaking  was  void 
because  aU  the  forms  of  the  statute,  through  its  omission,  were  not 
complied  with. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Frederick  W.  Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Gray,  Barker  &  Bowen,  Flint,  Gray  &  Barker,  and  William 
A.  Bowen,  for  Appellant. 

Hunsaker  &  Britt,  and  W.  N.  Goodwin,  for  Respondent. 

JAMES,  J. — An  appeal  has  been  taken  from  the  judgment 
entered  in  this  action  in  favor  of  the  plaintiff  and  against 
the  defendant,  and  from  an  order  denying  a  motion  made  by 
the  defendant  for  a  new  trial.  The  suit  is  upon  an  undertak- 
ing given  on  appeal  to  stay  execution. 

At  a  time  prior  to  the  institution  of  this  action,  Merrill  A. 
Weir  died,  and  prior  to  the  conclusion  of  probate  proceed- 
ings in  his  estate  his  wife,  Nancy  A.  Weir,  died.  Adminis- 
trators were  appointed  in  both  estates,  and  the  administrator 
of  the  estate  of  Nancy  A.  Weir  took  into  his  possession  prop- 
erty of  considerable  value  which  he  claimed  belonged  to  that 
estate  and  which,  on  the  other  hand,  the  administrator  of  the 
estate  of  Merrill  A.  Weir  claimed  was  property  upon  which 
he  was  entitled  to  administer  as  belonging  to  the  estate  of 
Merrill  A.  Weir.  Upon  the  refusal  of  the  administrator  iE. 
the  wife's  estate  to  deliver  the  property  to  the  administrator 
of  the  estate  of  Merrill  A.  Weir,  the  latter  brought  an  action 
to  recover  a  money  judgment  and  certain  securities  and  corpo- 
rate stocks.  In  that  action  he  obtained  judgment  for  the  re- 
turn of  the  personal  property  or  its  value,  and  also  judgment 
for  the  sum  of  $4,687.63,  with  costs.  An  appeal  was  taken 
from  that  judgment  to  the  supreme  court  and  thereafter  the 
judgment  was  affirmed.  In  order  to  stay  execution  pending 
appeal  an  undertaking  was  given,  with  the  appellant  here  as 
sole  surety.  That  undertaking  recited  in  part  that  the  surety 
bound  itself  in  the  sum  of  twenty  thousand  dollars  (we  here 
quote  from  the  language  of  the  bond)  "(that  being  the 
amount  agreed  upon  by  the  parties  for  the  staying  of  the 
execution  of  said  judgment),  that  if  the  said  judgment  or  any 
part  thereof  be  aflBrmed,  or  the  appeal  be  dismissed,  the  appel- 
lant will  deliver  to  the  plaintiff  the  personal  property  de- 
scribed in  the  judgment  or  its  value  as  therein  fixed,  and  will 
pay  the  amount  directed  to  be  paid  thereby,  or  the  part  of 
such  amount  as  to  which  the  same  shall  be  affirmed,  if  affirmed 
only  in  part,  and  all  damages  and  costs  which  shall  be  awarded 
against  the  appellant  upon  the  appeal.*'  The  undertaking 
further  provided  that  upon  the  going  down  of  the  remUtitur, 
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the  court  from  which  the  appeal  was  taken  might  enter  judg- 
ment against  the  surety.  It  appeared  in  evidence  that  pend- 
ing the  proceedings  in  the  action  referred  to,  the  administra- 
tor of  the  estate  of  Nancy  A.  Weir  disposed  of  some  of  the 
personal  property  described  in  the  judgment,  and  also  made 
use  of  other  property  which  came  into  his  hands  as  a  part 
of  the  alleged  estate  of  Nancy  A.  "Weir.  After  the  affirmance 
of  the  judgment  was  made,  the  administrator  of  the  estate  of 
Nancy  A.  Weir  turned  over  to  the  administrator  of  the  estate 
of  Merrill  A.  Weir  all  of  the  property  in  his  hands.  This 
included  property  other  than  that  mentioned  in  the  judg- 
ment; it  being  conceded  as  between  the  administrators  that 
this  additional  property  was  a  part  of  the  community  estate 
of  the  two  decedents.  In  other  words,  we  find  no  question 
made  but  that,  in  so  far  as  property  additional  to  that  de- 
scribed in  the  first  judgment  was  delivered  to  the  administra- 
tor of  the  estate  of  Merrill  A.  Weir,  that  was  property  to 
which  the  administrator  of  the  latter  estate  waa  legally  en- 
titled. The  attorney  for  the  administrator  in  the  Nancy  A. 
Weir  estate,  referring  to  this  additional  property,  testified 
as  follows:  ''I  had  long  ago  had  a  talk  with  Judge  Britt  sub- 
stantially to  the  effect  that  we  might  as  well  consider  all  those 
things  as  being  a  part  of  the  entire  community  property,  and 
let  it  be  determined  by  the  judgment  in  the  cases  that  were 
then  pending,  without  the  necessity  of  Judge  Britt  bringing 
new  suit  to  recover  those  other  amounts."  According  to  the 
computation  made  by  the  respective  administrators  at  the 
time  this  property  was  turned  over,  while  a  total  amount  in 
cash  of  $12,383.21  waa  paid,  applying  this  money  upon  the 
several  demands  held  by  the  administrator  of  the  estate  of 
Merrill  A.  Weir,  left  a  balance  due  on  the  judgment  entered  in 
the  action  in  which  this  surety  gave  the  stay  bond,  of  the  sum 
of  $3,274.34.  It  is  the  contention  of  the  appellant  that,  in- 
asmuch as  an  amount  in  cash  in  excess  of  the  total  amount 
of  the  money  judgment  was  paid  over,  the  money  judgment, 
which  was  a  part  of  that  for  the  payment  of  which  it  became 
surety,  should  be  treated  as  extinguished.  We  have  already 
noted  that  it  appears  that  all  of  the  money  and  property 
turned  over  was  money  and  property  to  which  the  adminis- 
trator of  the  estate  of  Merrill  A.  Weir  was  entitled.  The 
estate  of  Merrill  A.  Weir  certainly  had  the  right  to  apply 
the  property  and  money  received  in  such  a  way  as  would 
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extinguish  such  indebtedness  due  it  and  leave  whatever  defi- 
ciency there  was  owing  secured  by  the  undertaking  which  this 
appellant  gave.  We  mean  by  this  that  the  administrator  of 
the  estate  of  Nancy  A.  Weir,  having  paid  only  a  part  of  his 
obligations  and  those  obligations  not  being  the  total  of  the 
obligation  guaranteed  by  the  appeal  bond  given  by  appellant, 
it  must  result  that  there  was  a  liability  for  the  deficiency 
which  might  be  enforced  against  the  surety.  As  to  some  of 
the  personal  property  of  which  the  judgment  appealed  from 
in  the  action  of  the  one  administrator  against  the  other  re- 
quired a  delivery,  either  of  the  property  itself  or  its  value, 
which  latter  was  fixed,  a  sale  had  been  made  in  the  Nancy  A. 
Weir  estate.  Some  of  this  property,  it  is  said,  was  sold  for 
a  price  in  excess  of  that  fixed  as  representing  its  value  in 
the  judgment.  The  accounting  made  by  the  administrator 
of  the  Nancy  A.  Weir  estate  to  the  other  administrator  in- 
cluded amounts  representing  the  proceeds  of  such  sales.  It 
cannot  be  told  from  the  examination  which  we  have  made  of 
the  testimony  whether  the  overplus  represented  by  such  sales 
was  credited  on  the  amount  of  the  money  judgment  secured 
by  appellant's  bond.  However,  it  seems  immaterial,  for  had 
the  administrator  of  the  estate  of  Nancy  A.  Weir  disposed 
of  such  property  and  satisfied  the  money  judgment  entered 
against  him,  retaining  in  his  hands  the  excess  of  money  de- 
rived from  the  sale  of  such  property,  there  seems  to  be  no 
reason  why  this  excess  might  not  have  been  recovered  from 
him  in  a  separate  action.  A  great  deal  of  the  argument  on 
the  part  of  appellant  refers  to  a  certain  memorandum  of 
agreement  which  it  is  claimed  was  made  between  the  adminis- 
trators at  the  time  of  the  alleged  accounting,  in  which  it  was 
agreed  that  the  administrator  of  the  estate  of  Nancy  A.  Weir 
might  offset  the  deficiency  against  the  share  in  the  property 
of  the  estate  of  Merrill  A.  Weir  to  which  the  former  estate 
might  be  entitled.  There  is  some  conflict  in  the  testimony  as 
to  whether  this  agreement  was  executed,  and  as  to  the  fact, 
the  determination  of  the  trial  court  adverse  to  appellant's 
contention  in  that  regard  should  be  sustained.  But  even 
though  it  might  be  said  that  this  conclusion  was  contrary  to 
the  evidence,  and  that  the  agreement  was  made  as  asserted  by 
appellant,  in  our  view  it  would  be  of  no  avail  as  pointing 
an  argument  in  favor  of  appellant.  Conceding,  as  we  must, 
that  the  administrator  of  the  estate  of  Merrill  A.  Weir  was 
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entitled  as  a  matter  of  law  to  all  of  the  property,  tben  he 
would  be  powerlesa  to  make  any  agreement  which  would  post- 
pone the  time  for  the  payment  of  that  debt,  or  to  provide 
by  any  agreement  for  a  reimbursement  to  the  estate  of  Nancy 
A.  "Weir.  The  law  would  either  eflfectuate  such  a  reimburse- 
ment or  not,  regardless  of  the  agreement  of  the  administrator. 
We  have  to  consider  further  certain  questions  relating  to 
the  validity  of  the  undertaking  given  by  the  appellant,  as 
the  contention  is  advanced  that  no  obligation  was  created 
thereby  because  the  contract  of  suretyship  was  void.  The 
main  contentions  in  that  regard  may  be  discussed  briefly.  It 
is  said,  first,  that  ss  the  judgment  appealed  from  was  in  part 
for  the  recovery  of  personal  property,  the  court  should  have 
fixed  the  amount  of  the  undertaking,  which  is  shown  not  to 
have  been  done.  Second,  that  the  undertaking  is  in  a  'Uurnp '' 
amount  of  twenty  thousand  dollars,  and  that,  assuming  it  in- 
sufficient as  a  security  for  the  delivery  of  the  property  re- 
quired to  be  returned  by  the  judgment,  there  is  no  legal  way 
by  which  the  amount  may  be  divided  so  as  to  furnish  a  cer- 
tain definite  security  for  the  money  judgment.  And  gener- 
ally, that  in  other  matters  of  form  the  undertaking  is  not 
sufficient.  In  the  first  place,  it  is  true  that  the  statute  does 
require  a  bond  to  be  given,  where  a  delivery  of  property  is 
called  for  by  the  judgment,  in  such  an  amount  as  may  be 
directed  by  the  court;  whereas  in  the  case  of  a  money  judg- 
ment the  amount  for  which  the  sureties  are  bound  shall  be 
double  the  amount  named  in  the  judgment.  However,  as  to 
the  first  contention,  that  the  court  should  have  fixed  the 
amount  of  the  undertaking,  it  will  be  noted  that  the  under- 
taking in  its  phraseology  recites  that  the  amount  was  agreed 
upon  by  the  parties.  It  would  seem  hardly  open  to  question 
that  in  lieu  of  having  the  amount  of  the  undertaking  fixed  by 
the  court,  the  parties  may  be  permitted  to  stipulate  as  to 
what  that  amount  shall  be.  The  sureties  are  bound  by  the 
statements  in  their  contract,  and  cannot  question  the  truth 
of  such  recitals.  (Ogden  v.  Davis,  116  Cal.  32,  [47  Pac. 
772] ;  Smith  v.  Fargo,  57  Cal.  157.)  It  has  been  further  held 
that  undertakings  such  as  that  considered  here  need  not  be 
in  precise  conformity  with  the  statutory  rules,  which  require- 
ments may  be  waived.  (Murdoch  v.  Brooks,  38  Cal.  596; 
Moffat  V.  OreenuMdt,  90  Cal.  368,  [27  Pac.  296].)  In  the 
latter  case,  citing  Murdoch  v.  Brooks,  supra,  it  is  said :  **  When 
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the  party  in  whose  favor  the  undertaking  was  executed  had 
had  the  benefit  of  a  stay  of  execution,  the  sureties  could  not 
be  heard  to  say  that  the  undertaking  was  void  because  all  the 
forms  of  the  statute,  through  their  omission,  were  not  com- 
plied with."  The  supreme  court  has  further  held  that,  even 
though  the  conditions  mentioned  in  an  undertaking  are  more 
onerous  than  those  required  by  the  statute,  the  bond  may  be 
valid  as  creating  a  common-law  obligation.  {0<irdner  v.  Don- 
tielly,  86  Cal.  367,  [24  Pac.  1072].)  We  should  remember 
that  the  judgment  for  the  return  of  the  specific  personal  prop- 
erty was  completely  satisfied;  hence  there  ia  no  occasion  to 
apportion  any  part  of  the  amount  named  in  the  obligation 
of  the  surety  to  that  account.  Had  the  undertaking  been 
given  to  secure  the  money  judgment  only  and  the  requirement 
of  the  statute  been  observed,  the  amount  for  which  the  surety 
would  have  become  bound  would  have  been  twice  that  of  the 
money  judgment.  The  deficiency  for  which  this  action  re- 
quired the  surety  to  account  was  less  than  the  full  amount 
of  the  money  judgment.  We  may  assume,  we  think  properly, 
that  the  parties,  in  so  far  as  the  money  judgment  was  con- 
cerned, agreed  upon  an  amount  sufficient  to  cover  that  sum. 
If  the  terms  of  the  statute  were  considered  affecting  the 
amount  of  undertakings  to  stay  execution  from  money  judg- 
ments, then  the  sureties  were  bound  in  that  behalf  in  a  sum 
double  the  amount  of  the  judgment.  In  any  event,  no  reason 
appears  to  us  why  it  should  not  be  said  that  the  undertaking 
was  in  the  sum  of  the  obligation  made  of  ample  amount  to 
cover  the  judgment  for  $4,687.63. 

A  careful  examination  has  been  made  of  other  contentions 
advanced  on  behalf  of  appellant,  but  we  find  no  sufficient 
ground  upon  which  to  enter  an  order  of  reversal. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J^  concurred. 
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[CiF.  No.  1692.    'F^ni  Appellate  Diitriet.— Jannarj  28,  1916.1 

F.   J.  LINZ,   Respondent,   ▼.  McIVEB   &   BECKER, 

Copartners,  Appellants. 

Plbadiko  —  Vabiangb  Between  Ali^egations  and  Exhibit  —  Waivb^ — 
A  yariance  between  the  direct  allegations  of  a  complaint  and  a  eopj 
of  an  instrument  set  forth  therein,  or  an  exhibit  attached  thereto, 
ean  be  BnccessfuUj  attacked  onlj  bj  special  demnrrer,  and  eaanot 
be  taken  advantage  of  bj  general  demnrrer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Alft- 
meda  County.    William  H.  Donohue,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Robison  &  Sizer,  for  Appellants. 

J.  R.  Moulthrop,  for  Respondent. 

THE  COURT.— In  this  action  the  plaintiff  and  respondent, 
F.  J.  Linz,  procured  a  judgment  to  be  entered  against  the 
defendant  F.  G.  Becker  upon  the  latter 's  default  The  judg- 
ment purports  to  run  against  him  individually  and  not  as  a 
member  of  the  copartnership.  The  general  allegations  of  the 
complaint  were  sufficient  in  the  absence  of  a  general  demur- 
rer to  charge  the  defendant  as  an  individual  maker  of  the 
promissory  note  sued  upon.  The  complaint,  however,  con- 
tains a  copy  of  the  note,  which  shows  that  defendant  Becker 
signed  his  name  thereto  as  a  member  of  the  firm  of  Mclver  & 
Becker  and  not  as  an  individual  maker  thereof.  The  only 
question  involved  upon  this  appeal  is  whether  the  variance 
between  the  general  allegation  of  the  complaint  and  the  face 
of  the  note  is  fatal  to  the  plaintiff's  judgment. 

The  rule  in  this  state  is  that  a  variance  between  the  direct 
allegations  of  a  complaint  and  a  copy  of  an  instrument  set 
forth  therein,  or  an  exhibit  attached  thereto,  can  be  success- 
fully attacked  only  by  special  demurrer,  and  cannot  be  taken 
advantage  of  by  general  demurrer.  {Mendocino  County  ▼. 
Morris,  32  Cal.  145.)  In  the  case  of  Blasingame  v.  Home  Ins. 
Co.,  75  Cal.  633,  [17  Pac.  925],  the  appellant  therein  relied 
for  a  reversal  of  the  judgment  upon  a  variance  between  a 
direct  allegation  of  the  complaint  as  to  the  identity  of  a  por- 
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son  to  whom  a  policy  of  insurance  was  payable,  and  an  ap- 
parently contrary  statement  in  the  copy  of  the  policy  set 
forth  in  the  complaint.  The  court  there  held  that  the  com- 
plaint was  sufficient  to  support  the  judgment  when  tested  by 
a  general  demurrer. 

The  most  recent  reaffirmance  of  the  foregoing  principle  is 
to  be  found  in  San  Francisco  Sulphvr  Co.  v.  Aetna  Indemnity 
Co.,  11  Cal.  App.  695,  [106  Pac.  Ill],  in  which  Mr.  Justice 
Kerrigan,  rendering  the  decision  of  tie  court,  said:  ** Under 
the  authorities  in  this  state  the  variance  between  the  exhibit 
and  the  allegations  of  the  complaint  cannot  be  raised  by  gen- 
eral demurrer,  and  as  the  point  was  not  made  by  special  de- 
murrer the  complaint  must  be  held  to  be  good" — citing  Men- 
docino County  V.  Morris,  32  Cal.  145 ;  Palmer  v.  Lavigne,  104 
Cal.  30,  [37  Pac.  775] ;  Blasingams  v.  Home  Ins.  Co.,  75  Cal. 
633,  [17  Pac.  925]. 

Upon  the  record  before  us  we  are  satisfied  that  the  com- 
plaint is  sufficient  to  support  the  judgment,  and  it  is  there- 
fore affirmed. 


[CIt.  No.  1679.    First  Appellate  I>i8triet.--J'aiiuai7  28,  1916.] 

L.  G.  BBIZZOLAEA,  Respondent,  v.  CARLO  0.  SBRANA, 

Appellant 

Unlawful  Detainsb — Apfbal— Lack  ov  Error. — It  is  held  on  the  ap- 
peal in  this  case  that  the  appellant  haying  filed  a  brief  in  which 
not  a  single  question  of  law  or  ground  of  alleged  error  is  presented, 
and  the  court  having  examined  the  record  and  finding  no  error,  the 
judgment  and  order  appealed  from  should  be  affirmed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Marcel  E.  Gerf ,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  W.  Sawyer,  for  Appellant 

Badgalupi  &  Elkus,  for  Respondent 
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THE  COURT.— This  is  an  appeal  from  a  judgment  in 
favor  of  the  plaintiff  and  from  an  order  denying  the  defend- 
ant's motion  for  a  new  trial. 

The  action  is  for  unlawful  detainer.  The  complaint  sets 
forth  specifically  the  alleged  transaction  out  of  which  the 
relation  of  lessor  and  lessee  arose  between  the  parties,  and 
makes  the  lease,  as  an  exhibit  attached  thereto,  a  part  of  the 
complaint.  The  answer  of  the  defendant  denies  specifically 
the  averments  of  the  complaint.  The  cause  was  tried  before 
a  jury  upon  the  issues  thus  framed,  and  a  verdict  was  ren- 
dered in  the  plaintiff's  favor.  A  statement  of  the  case  was 
prepared  and  used  on  motion  for  a  new  trial,  which  is,  how- 
ever, brief,  and  which  does  not  purport  to  contain  all  of  the 
evidence  in  the  case. 

Upon  this  appeal  from  the  judgment  and  order  denying  a 
new  trial  the  appellant  has  filed  a  brief  in  propria  persona, 
which,  although  quite  voluminous,  does  not  present  a  single 
question  of  law  or  ground  of  alleged  legal  error  upon  which 
to  base  a  reversal  of  the  case,  but  which  is  wholly  devoted  to 
the  assertion  and  discussion  of  matters  not  embraced  in  the 
record  and  not  before  this  court,  and  which  does  not  present 
any  showing  of  service  upon  the  adverse  party.  To  this  brief 
the  respondent — probably  for  the  latter  reason — ^has  presented 
no  reply.  The  court,  thus  unaided  by  either  party,  has  ex- 
amined the  record  before  it,  and  from  such  examination  has 
satisfied  itself  that  no  reversible  error  was  committed  by  the 
trial  court. 

Judgment  and  order  afiBrmed. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  February  25, 1916. 
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[OIt.  No.  1641.    I^rst  Appellate  Distriet.— Januarj  28,  1916.] 
FRED  B.  HILL,  Respondent,  v.  P.  NERLB  et  al,,  Appellants. 

Pleading— UNTEKimsD  Anbwkb^Effeot  oi^— Bsmedt  of  Plaintiff.— 
An  onyerifled  answer  to  a  verified  complaint  does  not  admit  all  of 
the  allegations  of  the  complaint  to  be  true  in  the  absence  of  a 
seasonable  objection  to  the  failure  of  the  defendant  to  Terifj  his 
answer.  The  remedy  of  the  plaintiff  in  such  a  contingency  is  to 
more  the  trial  court  to  strike  out  the  answer  or  for  judgment  upon 
the  pleadings  for  want  of  an  answer. 

Id.—  Lack  of  Yebification  —  Trial  WiTHOxn?  Objection  —  Waiver.  — 
Where  the  case  goes  to  trial  and  is  heard  and  determined  upon  the 
issues  purporting  to  have  been  raised  by  the  pleadings  of  the  parties 
without  a  previous  objection  upon  the  part  of  the  plaintiff  to  the 
lack  of  verification  of  the  defendant's  answer,  the  defect  will  bo 
deemed  to  have  been  waived. 

Id.— Action  fob  Gk>0D8  Soii>  and  Moneys  Advancbd— Unvsbifded  An- 
swer— Trial  Without  Objeotion — ^Unwarranted  Judoicsnt. — In 
an  action  for  goods  sold  and  delivered  and  for  moneys  advanced  for 
the  payment  of  freight  and  transportation  charges  upon  the  goods, 
the  failure  of  the  defendants  to  verify  their  answer  to  the  plain- 
tiff's verified  complaint  is  not  sufficient  to  support  a  judgment  for 
the  moneys  advanced  as  an  admitted  fact  under  the  pleadings,  where 
it  is  found  that  the  defendants  were  not  indebted  therefor,  and  no 
motion  to  strike  out  the  answer  or  for  judgment  on  the  pleadings 
was  made,  and  the  case  was  tried  upon  tiie  pleadings  as  presented. 

Id. — Certifigate  of  Partnership— Use  of  Initials. — ^A  certificate  of 
copartnership  which  sets  forth  the  initials  of  the  respective  partners' 
given  names  instead  of  their  names  in  full  is  sufficient. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Marcel  E.  Cerf,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  T.  Summerville,  T.  G.  Elliott,  Nathan  0.  Coghlan,  and 
Charles  H.  Hincken,  for  Appellants. 

Fred  L.  Dreher,  for  Bespondent 

THE  COURT.— Appeal  from  judgment  upon  the  judg- 
ment-roll alone. 

The  plaintiff's  complaint  in  this  action  consisted  of  two 
eounts :  One  for  the  sum  of  $190.85,  alleged  to  be  the  balance 
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due  for  goods  sold  and  delivered  by  plaintiff's  assignors  to 
the  defendants;  the  other  for  the  sum  of  $217.50,  alleged  to 
be  due  to  the  plaintiff's  assignors  from  the  defendant  for 
moneys  advanced  for  the  payment  of  freight  and  transporta- 
tion charges,  etc.,  upon  the  goods  alleged  in  the  first  count 
to  have  been  sold  and  delivered  to  the  defendants.  The  de- 
fendants answering  denied  generally  and  specifically  all  of 
the  material  allegations  of  the  plaintiff's  complaint.  The 
complaint  was  verified ;  the  answer  was  unverified.  The  case 
went  to  trial  upon  the  pleadings  as  presented,  and  the  trial 
court  made  its  findings  of  fact,  wherein  it  found  that  the  sum 
of  $336.36  was  due  from  the  defendant  for  the  goods  sold  and 
delivered,  notwithstanding  the  fact  that  the  complaint  alleges 
in  the  first  count  that  there  was  due  for  and  on  account  of 
such  sale  only  the  sum  of  $190.85.  The  trial  court  further 
found  that  the  defendants  did  not,  as  alleged  in  the  second 
count  of  the  complaint,  become  indebted  to  plaintiff's  as- 
signors in  the  sum  of  $217.50,  nor  in  any  other  sum  for 
moneys  paid  and  advanced  by  plaintiff's  assignors  in  payment 
of  freight  and  transportation  charges  upon  the  goods  found 
to  have  been  sold  and  delivered  to  the  defendants. 

The  plaintiff  prayed  for  judgment  in  the  sum  of  $336.36, 
and  that  amount,  it  will  be  noted,  is  the  aggregate  of  the  sums, 
separately  stated  and  set  forth  in  each  of  the  two  counts  of 
the  complaint. 

The  point  is  now  msde  in  support  of  the  appeal  from  the 
judgment  that  the  judgment  is  not  supported  in  its  entirety 
by  the  findings  as  made,  and  therefore  should  be  modified  to 
the  extent  of  striking  therefrom  the  sum  of  $217.50,  which 
the  court  allowed  in  its  judgment,  but  which  it  found  was 
not  owing  by  the  defendants.  Counsel  for  the  plaintiff  an- 
swers this  contention  by  asserting  that  the  defendants,  hav- 
ing failed  to  verify  their  answer  to  the  plaintiff's  verified 
complaint,  the  allegations  of  the  complaint  with  respect  to 
the  payment  by  plaintiff's  assignors  for  the  benefit  of  the 
defendants  of  the  sum  of  $217.50  for  freight  charges,  etc., 
stand  as  admitted;  and  it  is  insisted  that  the  finding,  there- 
fore, that  the  defendants  were  not  indebted  in  any  sum  to 
the  plaintiff's  assignors  for  moneys  advanced  for  transporta- 
tion charges  is  contrary  to  an  admitted  fact  in  the  case,  and 
may  be  treated  as  surplusage,  and  the  admitted  fact  of  the 
complaint  resorted  to  in  aid  and  in  support  of  the  judgment. 
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We  do  not  understand  it  to  be  a  rule  of  pleading  that  an 
unverified  answer  to  a  verified  complaint  admits  all  of  tbo 
allegations  of  the  complaint  to  be  true  in  the  absence  of  a  sea- 
sonable objection  to  the  failure  of  the  defendant  to  verify  his 
answer.  The  remedy  of  the  plaintiff  in  such  a  contingency 
is  to  move  the  trial  court  to  strike  out  the  answer  or  for  judg- 
ment upon  the  pleadings  for  want  of  an  answer  {McCullough 
V.  Clark,  41  Cal.  298),  and  we  understand  it  to  be  the  rvl9 
that  if  the  case  goes  to  trial  and  is  heard  and  determined  upon 
the  issues  purporting  to  have  been  raised  by  the  pleadings  of 
the  parties  without  a  previous  objection  upon  the  part  of  the 
plaintiff  to  the  lack  of  verification  of  the  defendant's  answer, 
the  defect  will  be  deemed  to  have  been  waived.  {Oreenfield 
V.  Steamer  Ounyiell,  6  Cal.  67 ;  McGMough  v.  Clark,  41  Cal. 
298;  People  v.  Reis,  76  Cal.  269,  [18  Pac.  309];  City  and 
County  of  San  Fran<^isco  v.  Itsell,  80  Cal.  57,  [22  Pac.  74].) 

No  motion  to  strike  out  or  for  judgment  on  the  pleadings 
was  made  in  the  present  case.  The  findings  indicate  with 
auflScient  certainty  that  the  case  was  tried  and  determined 
upon  the  issues  purporting  to  have  been  made  by  the  comr 
plaint  and  answer  thereto,  and  consequently  the  plaintiff  will 
not  now  be  heard  to  complain  of  the  want  of  a  verification  to 
the  defendant's  answer. 

The  finding  of  the  trial  court  that  the  defendants  were 
indebted  to  the  plaintiff's  assignors  in  the  sum  of  $336.36  for 
goods  sold  and  delivered  is  not  fully  supported  by  the  allega- 
tions of  the  complaint,  and  inasmuch  as  the  trial  court,  found 
that  the  defendants  were  not  indebted  to  the  plaintiff's  as- 
signors in  the  sum  of  $217.50,  it  is  obvious  that  the  judgment 
entered  upon  the  findings  is  excessive,  and  must  be  modified. 

There  is  no  merit  in  the  contention  that  the  judgment  ia 
not  supported  by  the  complaint  or  findings,  for  the  reason, 
as  claimed,  that  the  complaint  alleges  that  ''a  certificate  stat- 
ing the  names  in  full  of  all  the  members  of  said  copartner- 
ship, etc.,"  in  compliance  with  sections  2466  and  2468  of  the 
Civil  Code,  was  filed  and  published,  whereas  it  was  found  that 
the  names  in  full  of  all  the  members  of  said  copartnership 
were  not  set  forth  in  said  certificate.  The  findings  show  that 
initials  were  used  in  the  certificate  for  the  respective  par1>- 
ners'  given  names,  but  they  also  show  that  said  partners  were 
generally  known  by  the  names  as  thus  given,  and  it  has  been 
held  that  a  certificate  which  states  the  names  of  each  of  the 
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partners  with  the  initials  by  which  they  are  generally  known 
is  sufficient.  {Meads  etc.  Co.  v.  Lasar,  92  Cal.  221,  [28  Pac. 
935].) 

For  the  reasons  above  set  forth  it  is  ordered  that  the  judg- 
ment be  modified  by  striking  therefrom  all  in  excess  of  the 
sum  of  $190.85,  and  as  thus  modified  it  shall  stand  a£Bf  med. 


[GIt.  No.  1720.    Fiift  Appellate  Diitrict.— JaniutTj  88,  1918.] 

ALEX  BORGEB,  Respondent,  v.  THE  CONNECTICUT 
FIRE  INSURANCE  COMPANY  (a  Corporation),  Ap- 
pellant. 

FiRx  Insubancs — Tii£S  or  Patmxnt — Denial  or  LiABnjTT— Provision 
or  Policy  not  Waived. — A  provision  in  a  policy  of  fire  insuraiiee 
that  the  loss  should  not  beeome  due  and  payable  nntil  a  certain  time 
had  elapsed  after  presentation  of  the  proofs  of  loss,  is  not  waived 
by  reason  of  the  denial  of  any  liability  upon  the  policy  by  the  in- 
surance company  at  the  time  of  the  presentation  of  the  proofs  of 
loss  by  the  insured. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County,  and  from  an  order  denying  a  new  trial.  H.  Z.  Aus- 
tin, Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Coogan  &  O'Connor,  and  Drew  &  Drew,  for  Appellant. 

W.  P.  Thompson,  for  Respondent. 

THE  COURT. — This  is  an  appeal  from  a  judgment  and 
order  denying  the  defendant's  motion  for  a  new  trial. 

This  cause  was  before  the  court  upon  a  former  appeal  (24 
Cal.  App.  696,  [142  Pac.  115]),  wherein  the  facts  of  the  case 
in  so  far  as  required  for  the  consideration  of  that  appeal  and 
of  the  present  one  are  fully  set  forth.  Upon  the  former  ap- 
peal the  judgment  and  order  were  reversed  upon  the  ground 
that  according  to  the  terms  of  the  insurance  policy  in  ques- 
tion relating  to  the  time  when  the  loss  should  become  payable, 
the  action  had  been  prematurely  brought    Upon  such  re- 
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versal  the  plaintiff  filed  an  amended  complaint,  wherein  it 
was  set  forth  that  the  defendant,  upon  the  filing  with  it  by 
the  plaintiff  of  his  proofs  of  loss,  had  denied  liability  upon 
its  policy  for  such  loss.  Upon  the  second  trial  on  the  added 
issue  thus  presented  the  plaintiff  again  recovered  judgment, 
upon  which  and  upon  the  denial  of  hia  motion  for  a  new  trial 
the  defendant  has  again  appealed. 

The  present  case  presents  practically  the  same  question  that 
was  presented  and  decided  upon  the  prior  appeal.  The  re- 
spondent contends,  however,  that  the  effect  of  the  defendant's 
denial  of  liability  upon  its  policy  for  the  loss  in  question, 
which  plaintiff  pleaded  and  proved  upon  the  second  trial,  was 
to  render  the  defendant's  obligation  immediately  due  and 
payable,  notwithstanding  the  stipulation  in  the  policy  that 
the  loss  should  not  become  due  and  payable  until  a  certain 
time  had  elapsed  after  presentation  of  the  proofs  of  loss,  the 
action  having  been  begun  within  such  time.  The  respondent 
has  collated  a  large  number  of  cases  from  other  jurisdictions 
in  which  the  rule  is  laid  down  that  a  denial  of  liability  by 
the  insurer  renders  the  loss  immediately  payable,  if  payable 
at  all.  The  appellant,  however,  maintains  that  such  is  not 
the  rule  in  this  state,  citing  the  case  of  Irwin  v.  Insurance 
Company  of  North  America,  16  Cal.  App.  143,  [116  Pac.  294], 
wherein  the  contrary  rule  is  laid  down.  In  that  case,  which 
was  an  action  to  recover  upon  an  insurance  policy  similar  to 
the  policy  in  the  instant  case  as  to  its  stipulation  respecting 
the  ownership  of  the  property,  and  the  time  when  the  loss 
should  become  payable,  the  court  says:  "Respondent  contends 
that  the  condition  of  the  policy  as  to  the  time  of  payment 
was  waived  by  reason  of  the  action  of  the  defendant  in  refus- 
ing payment  on  the  ground  that  plaintiff  was  not  the  owner 
of  the  premises  and  possessed  no  insurable  interest  therein, 
the  contrary  of  which  was  clearly  established  by  the  evidence, 
and  for  the  further  reason  that  by  its  answer  it  denied  lia- 
bility generally.  We  cannot  construe  such  denial  of  liability, 
either  before  or  after  suit,  as  a  waiver  of  the  definite  time 
fixed  by  contract  for  the  payment  of  the  loss.  No  breach  of 
contract  existed  at  the  time  the  suit  was  brought;  there  was 
no  sum  due  or  payable  to  plaintiff.  The  terms  of  the  contract 
gave  to  defendant  sixty  days,  during  which  time  it  had  a  right 
to  retain  and  use  the  money  necessary  to  liquidate  the  loss. 
Within  this  time  the  defendant  could  make  independent  inves- 
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ligations  in  order  to  determine  its  liability.  The  loss  was 
not  payable  until  the  time  specified.  A  different  rule  might 
apply  had  the  policy  provided  only  that  no  action  should  be 
maintained  for  a  period  of  sixty  days,  but  we  are  not  advised 
that  a  denial  of  liability  before  maturity  can  be  said  to  have 
the  effect  to  mature  an  obligation  before  the  date  fixed  in  the 
contract  for  its  payment.  {Tatum  v.  Acherman,  148  Cal. 
357,  360,  [113  Am.  St.  Rep.  276,  7  Ann.  Cas.  541,  3  L.  B.  A. 
(N.  S.)  908,  83Pac.  151].)" 

We  are  unable  to  distinguish  the  Irwin  case  from  the  case 
at  bar ;  and  the  fact  that  the  supreme  court  has  denied  a  peti- 
tion for  a  rehearing  renders  the  rule  therein  set  forth  binding 
upon  this  court,  and  constrains  us  to  hold  that  the  state  of 
this  case  has  not  been  changed  by  the  plaintiff's  said  amend- 
ment to  his  complaint  or  by  the  retrial  of  the  cause,  and  that 
the  action  must  still  be  held  to  have  been  prematurely  brought. 

For  the  foregoing  reasons,  and  upon  the  authority  of  Irtoin 
V.  Insurance  Co.  of  North  America,  16  Cal.  App.  143  [116 
Pac.  294],  and  Borger  v.  Connecticut  Fire  Ins,  Co,,  24  Cal. 
App.  696,  [142  Pac.  115],  the  judgment  and  order  are  re- 
versed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  March  27,  1916. 


[Crim.  No.  441.    Second  Appellate  District. — January  88,  1018.] 

THE    PEOPLE,    Respondent,    v.    GEORGE    ECTON, 

Appellant. 

Criminal  Law — Examination  of  Talesmen — Peremptort  Challenge. 
The  limitation  of  examination  of  jurors  on  their  voir  dire  for  the 
purpose  of  exercising  a  peremptory  challenge  is  verj  completely 
within  the  discretion  of  the  judge,  and  defendant  ia  not  entitled  to 
embark  in  a  general  exploration  for  the  sole  purpose  of  satisfying 
himself  whether  it  would  be  safe  to  try  the  case  before  a  juror 
against  whom  no  legal  objection  can  be  urged. 

J0.— Cross-examination — ^Limitation  or.—Refusal  to  allow  defendant'! 
counsel  to  cross-examine  a  wituess  with  respect  to  his  testimony  at 
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the  preliminary  examination  in  a  mnrder  case,  which  affected  only 
the  form  of  the  questions  and  did  not  deny  the  right  to  ask  appro- 
priate questions  showing  contradictions  and  inconsistencies,  is  not 
erroneous. 
Id. — Argument— Beading  Newspapers.— In  such  a  case  refusal  of  the 
court  to  allow  the  reading  in  argument  of  extracts  from  newspapers 
is  not  erroneous  where  the  record  fails  to  show  what  the  offered  ex- 
tracts were,  or  what  relation,  if  any,  they  might  have  had  to  the 
subject  matter  of  the  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Frank  R.  Willis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  M.  Barnes,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  Robert  M.  Clarke,  Dep- 
uty Attorney-General,  for  Respondent. 

CONREY,  P.  J.— The  defendant  was  convicted  of  the 
crime  of  murder  and  sentenced  to  imprisonment  for  life.  The 
appeal  ia  from  the  judgment  and  from  an  order  denying  his 
motion  for  a  new  trial. 

The  alleged  errors  complained  of  by  appellant  are  that  the 
court  improperly  limited  his  counsel  in  the  examination  of 
jurors;  that  the  court  refused  to  permit  him  to  ask  certain 
questions  in  cross-examination  of  one  of  the  state's  witnesses; 
and  that  the  court  refused  to  allow  appellant's  counsel  in 
his  argument  to  the  jury  to  read  to  the  jury,  by  way  of  illus- 
tration, "extracts  from  the  daily  papers  of  Los  Angeles," 
which  extracts  were  not  in  evidence. 

On  the  first  point,  it  is  insisted  that  counsel  was  entitled 
to  ask  the  questions  for  the  purpose  of  obtaining  information 
which  would  enable  him  to  determine  whether  he  would  or 
would  not  exercise  a  peremptory  challenge.  The  limitation 
of  examinations  of  jurors  on  their  voir  dire  for  that  purpose 
is  very  completely  within  the  discretion  of  the  judge,  and 
defendant  is  not  entitled  to  "embark  in  a  general  exploration 
for  the  sole  purpose  of  satisfying  himself  whether  it  will  be 
safe  to  be  tried  by  a  juror  against  whom  no  legal  objections 
can  be  urged."  The  rulings  were  correct  (People  v. 
Edwards,  163  Cal.  752,  [127  Pac.  58].) 


Digitized  byLjOOQlC 


480  KiERSKi  V.  Lick  Co.  [29  Cal.  App. 

The  court's  refusal  to  allow  defendant's  counsel  to  cross- 
examine  the  witness  Stevens  with  respect  to  his  testimony  at 
the  preliminary  examination  affected  only  the  form  of  the 
questions,  and  did  not  go  to  the  extent  of  denying  the  right 
to  ask  appropriate  questions  showing  contradiction  or  incon- 
sistency between  the  testimony  of  Stevens  at  this  trial  and 
that  given  by  him  at  the  preliminary  examination. 

As  to  the  refusal  of  the  court  to  idlow  the  reading  in  argu- 
ment of  extracts  from  newspapers,  it  need  only  be  said  that 
the  record  fails  to  show  what  the  offered  extracts  were  or  what 
relation,  if  any,  they  might  have  had  to  the  subject  matter 
of  this  case.  The  ''suggestion  of  diminution  of  the  record," 
attempted  to  be  made  by  counsel,  is  wholly  insufficient. 

The  judgment  and  order  are  affirmed. 

d^ames  J.,  and  Shaw,  J«,  concurred. 


[Civ.  No.  1695.    Mnt  Appellate  District. — January  8S,  1916.]i 

SAMUEL    KIERSKI,  Respondent,  v.  THE    LICK  COM- 
PANT,  Appellant 

Oontraoiv-Services  ov  Attobnst — SxTmoiENOT  Of  EvmENd. — ^Tn  this 
action  to  recorer  for  attorney's  fees  it  is  held  that  the  findings  sup- 
port the  judgment  of  the  trial  court  as  to  the  seryices  rendered 
after  defendant's  incorporation  and  as  to  their  yalne. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Abram  M.  Marks,  for  Appellant 

J.  C.  B.  Hebbard,  and  George  Lezinsky,  for  Respondent 

THE  COURT.— This  is  an  action  to  recover  judgment  for 
the  value  of  services  rendered  by  an  attorney  at  law. 

From  the  evidence  it  appears  that  a  portion  of  the  services 
embraced  in  the  claim  of  plaintiff  against  the  defen'dant  were 
rendered  prior  to  the  incorporation  of   the   defendant,  the 
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remainder  of  the  services  being  rendered  thereafter.  The 
court  in  its  findings  limited  the  recovery  to  the  services  ren- 
dered to  the  defendant  after  its  incorporation.  It  follows  that 
the  contention  of  the  defendant  that  the  evidence  shows  with- 
out conflict  that  the  services  were  rendered  prior  to  the  incor- 
poration of  the  defendant,  and  to  an  individual  and  not  the 
corporation,  is  not  borne  out  by  the  record.  Lacking  basis 
in  fact  this  contention  of  the  appellant  is  without  merit;  as 
is  also  its  further  contention  that  the  finding  as  to  the  value 
of  the  services  is  not  supported  by  the  evidence. 

The  evidence  amply  sustains  the  findings  of  the  trial  court, 
and  we  find  no  error  in  the  court's  rulings  upon  the  admission 
of  evidence. 

Judgment  afiirmed. 


[Or.  No.  IMi.    First  Appellate  Distriet— JaBuarj  2S,  1916.] 

GRACE  GILBERT,  Respondent,  v.  W.  R.  ODOM  et  al., 
Defendants;  THE  UNITED  STATES  FIDELITY  & 
GUARANTY  COMPANY  (a  Corporation),  Appellant 

Action  to  Becoveb  Bail  Monkt  —  Covvtesjclaim  —  Gonfuotinq  Evi- 
DKNCB. — In  an  action  to  recover  certain  bail  money,  where  the  de- 
fendant attempts  to  offset  the  value  of  certain  services,  and  the 
evidence  is  conflicting,  the  decision  of  the  trial  court  will  not  be 
disturbed  on  appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    George  E.  Church,  Judge. 

Cteorge  Coegrave,  for  Appellant. 

W.  D.  Crichton,  and  C.  K.  BonesteU,  for  Respondent 

THE  COURT.— This  is  an  action  to  recover  the  sum  of  five 
hundred  dollars,  which  was  deposited  by  the  plaintiff  with  the 
defendant  W.  R.  Odom,  a  justice  of  the  peace  in  Fresno 
County,  as  bail  for  the  release  of  one  Maggie  Taylor,  who 
was  charged  with  a  misdemeanor.  Upon  trial  Maggie  Taylor 
was  acquitted  and  the  bail  exonerated.    In  the  present  action 

S9  Osl.  App.— fl 
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the  court  gave  judgment  for  the  plaintiff  and  against  the  de- 
fendants in  the  sum  sued  for,  with  interest  and  costs.  The 
appeal  is  by  the  surety  company  upon  the  official  bond  of 
defendant  Odom. 

At  the  trial  Odom  claimed  that  he  rendered  services  to  the 
plaintiff  in  the  matter  of  securing  a  liquor  license,  and  also 
in  procuring,  or  attempting  to  procure,  the  removal  of  a 
certain  marshal  whose  activities  in  the  performance  of  his 
duty  were  obnoxious  to  her  and  detrimental  to  an  enterprise 
conducted  by  her  in  Coalinga,  and  that  it  was  understood  and 
agreed  by  plaintiff  and  him  that  he  should  in  payment  for 
those  (services  retain  the  value  thereof  out  of  the  bail  money 
on  deposit  with  him. 

While  perhaps  it  may  be  said  that  the  trial  court  should 
have  been  more  liberal  in  its  ruling  on  the  admission  of  evi- 
dence on  the  cross-examination  of  Odom,  still  we  are  unable 
to  say  that  any  substantial  error  was  committed  in  that  regard. 

Concerning  the  evidence  in  the  ease,  it  is  sufficient  to  say 
that  there  is  a  conflict  therein,  in  view  of  which,  under  well- 
settled  law  in  this  state,  this  court  will  not  disturb  the  find- 
ing of  the  trial  court. 

Judgment  affirmed* 


[Civ.  No.  1753.    First  Appellate  Distriet.— Jumarj  88,  1918.] 

S.    LAQUDIS,   Respondent,   v.    LONDON    ASSXIRANCB 
CORPORATION,  Appellant 

AcnoN  ON  Insurance  Pougt — Pbxmatubb  Action. — ^It  Is  held  in  tbii 
action  upon  a  policy  of  insurance  that  the  judgment  and  order  ap- 
pealed from  should  be  reversed  upon  the  authority  of  Borger  t. 
Connecticut  Fire  Ins,  Co.,  24  Cal.  App.  696,  and  Irwin  t.  Imuramee 
Co,  of  North  America,  18  Cal.  App.  143. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
H.  Z.  Austin,  Judge  presiding. 

This  is  an  action  to  recover  on  a  policy  of  fire  insurance. 
The  policy  provided  that  any  loss  thereunder  should  be  pay- 
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able  in  thirty  days  after  the  amount  thereof  had  been  ascer- 
tained either  by  agreement  or  by  appraisement;  but  if  such 
appraisement  was  not  had  or  made  within  sixty  days  after 
receipt  by  the  company  of  the  preliminary  proof  of  loss,  then 
the  loss  should  be  payable  in  ninety  days  after  such  receipt. 
The  fire  occurred  on  July  23,  1913.  No  ascertainment  of  loss 
by  agreement  or  by  appraisement  was  alleged  in  the  complaint 
and  the  proof  of  loss  was  received  by  the  company  on  August 
4, 1913.  The  complaint  was  filed  August  28,  1913,  and  it  waa 
contended  that  the  action  waa  prematurely  brought,  because 
the  policy  did  not  become  payable  until  ninety  days  after 
proof  of  loss  to  it  until  November  2,  1913. 

n.  A.  Thornton,  and  Chickering  &  Gregory,  for  Appellant. 

N.  Lindsay  South,  for  Respondent. 

THE  COURT.— This  is  an  appeal  from  the  judgment  and 
order  denying  the  defendant's  motion  for  a  new  trial. 

The  facts  in  this  case  are  in  all  essential  particulars  sim- 
ilar to  the  facts  in  the  case  of  Borger  v.  Connecticut  Fire  Ins. 
Co.,  24  Cal.  App.  696,  [142  Pac.  115],  and  the  condition  oi? 
the  policy  of  insurance  sued  upon,  as  to  the  time  when  the 
loss  shall  become  payable,  is  identical  with  the  terms  of  the 
policy  in  that  case.  This  action  was  also  brought  prior  to 
the  time  when  the  loss  would  become  payable  had  expired, 
and  the  contention  that  this  action  was  prematurely  brought 
stands  upon  the  threshold  of  this  case  upon  appeal  as  in  the 
Borger  Case,  and  in  the  case  of  Irtuin  v.  Insurance  Co.  of} 
North  America,  16  Cal.  App.  143,  [116  Pac.  294],  to  which 
our  attention  has  been  directed.  We  cannot  distinguish  be- 
tween the  facts  of  those  prior  cases  and  those  of  the  case  at 
bar,  or  the  law  applicable  thereto  as  in  said  former  cases 
laid  down ;  and  this  being  so,  a  discussion  of  the  other  ques- 
tions presented  upon  thia  appeal  is  unnecessary  at  this  time. 

Upon  the  authority  of  Borger  v.  Connecticut  Fire  Ins,  Co., 
24  Cal.  App.  696,  [142  Pac.  115],  and  Irwin  v.  Insurance  Co. 
of  North  America,  16  Cal.  App.  143,  [116  Pac.  294],  the  judg- 
ment and  order  are  reversed. 
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[Civ.  No.  1726.    Firrt  Appellate  District,— January  28,  1916.) 

W.  J.  FOSTER,  Respondent,  v.  NATIONAL  ICE  CREAM 
COMPANY,  Appellant. 

Nbw  Trul  —  NswLT  Discovered  Eyioengb  —  Bequduements  of  Afh- 
DAVIT. — In  support  of  a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  it  is  incumbent  on  the  moving  party  to 
show  the  diligence  employed  in  preparing  for  the  first  trial,  how  the 
alleged  new  evidence  was  discovered,  and  why  it  was  not  discov- 
ered before  the  first  trial,  and  such  other  facts  as  will  make  it  clear 
to  the  court  that  the  failure  to  produce  the  alleged  newly  discov- 
ered evidence  and  present  it  at  the  first  trial  of  the  case  was  not 
attributable  to  the  fault  or  want  of  diligence  of  the  party,  and 
where  the  affidavit  fails  to  show  these  things,  it  is  insufficient 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
.Mameda  County,  and  from  an  order  denying  a  new  triaL 
William  H.  Donohue,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ueorge  K.  Ford,  for  Appellant 

H.  L.  Breed,  and  Walter  J.  Burpee,  for  Respondent 

THE  COURT.— This  is  an  action  for  goods  sold  and  deliv- 
ered. Judgment  was  entered  against  the  defendant.  Its 
motion  for  a  new  trial  was  denied,  and  the  appeal  is  from 
the  judgment  and  the  order.  The  only  point  made  in  sup- 
port of  the  appeal  is  that  the  court  erred  in  denying  the 
motion  for  a  new  trial,  because  the  allegation  of  the  defend- 
ant's afSdavit  filed  in  support  thereof  asserting  the  existence 
of  newly  discovered  evidence  was  uncontradicted.  Conced- 
ing this  to  be  so,  there  was  no  showing  in  the  affidavit  referred 
to  of  due  diligence  on  the  part  of  the  defendant  which  would 
warrant  the  granting  of  a  new  trial  on  the  ground  of  newly 
discovered  evidence. 

This  was  conceded  at  the  oral  argument.  In  support  of 
its  motion  for  a  new  trial  upon  the  ground  of  newly  discovered 
evidence,  it  was  incumbent  upon  the  defendant  to  show  the 
diltRence  employed  by  it  in  preparing  for  the  first  trial,  how 
the  alleged  new  evidence  was  discovered,  and  why  it  was  not 
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discovered  before  the  first  trial,  and  such  others  facts  as  would 
make  it  clear  to  the  court  below  that  the  failure  to  produce 
the  alleged  newly  discovered  evidence,  and  present  it  at  the 
first  trial  of  the  case,  was  not  attributable  to  the  fault  or  want 
of  diligence  of  the  defendant.  The  affidavit  presented  in 
support  of  the  motion  for  a  new  trial  was  clearly  deficient  in 
the  particulars  just  stated,  and,  therefore,  in  so  far  as  the 
ground  of  newly  discovered  evidence  was  concerned,  a  new 
trial  was  rightfully  refused. 

No  error  appearing  upon  the  face  of  the  record  before  us, 
it  is  ordered  that  the  judgment  and  order  appealed  from  be 
affirmed. 


[Ot.  Xo.  1627.    First  Appellate  District.— January  28,  1916.] 

M.  L.  MAYERS,  as  Trustee,  Respondent,  v.  SAN  FRAN- 
CISCO CORNICE  COMPANY,  Incorporated,  Appellant 

CONTBACT— €0VEBIN0  METAL  DOORS — SumCUNCY  OF  EVIDENCE. — ^In  this 

action  to  recover  for  services  in  covering  with  leather  metal  doors, 
the  judgment  of  the  lower  court  is  affirmed  upon  the  sole  question 
as  to  whether  certain  instructions  were  given  to  the  company  per- 
forming the  services. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial    Stanley  A.  Smith,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  P.  Sweeney,  for  Appeliant. 

Henry  A.  Jacobs,  for  Respondent. 

THE  COURT.— This  is  an  action  brought  by  the  plaintiff, 
as  assignee  for  the  benefit  of  the  creditors  of  J.  Frank  &  Co., 
a  corporation,  against  defendant  for  $425,  claimed  to  be  the 
balance  due  under  two  separate  contracts  for  covering  with 
leather  a  number  of  metal  doors  of  the  University  of  CaU- 
fomia. 
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Plaintiff's  assignor,  being  the  lowest  bidder  as  a  subcon- 
tractor for  the  work,  a  contract  was  entered  into  between  it 
and  the  defendant  whereby  the  former  waa  to  do  the  work 
for  the  sum  of  $650.  WhUe  the  contract  called  for  the  work 
to  be  done  strictly  according  to  specifications,  there  were  in 
fact  no  specifications,  and  the  work  was  to  be  done  according 
to  oral  instructions.  The  manager  of  the  subcontractor,  it 
further  appears,  as  well  as  others  interested  in  the  work, 
regarded  it  as  somewhat  experimental.  He  felt  doubtful 
whether,  even  if  he  followed  the  instructions  given,  the  work 
would  prove  satisfactory  to  the  defendant,  and  therefore  pro- 
posed that  one  door  should  first  be  completed,  so  that  they 
might  be  better  able  to  judge  if  the  method  proposed  to  be 
followed  was  suitable.  This  was  done,  and  the  door  as  thus 
covered  was  pronounced  satisfactory  by  the  defendant  and 
the  architect  of  the  building,  whereupon  the  remainder  of  tho 
work  was  performed  in  the  same  manner,  and  the  doors  were 
all  immediately  installed.  About  three  weeks  later  the  leather 
commenced  to  peel  off,  and  after  some  negotiations  the  sub- 
contractor and  the  defendant  entered  into  a  second  contract, 
which  was  in  all  particulars  like  the  first  one,  except  that 
under  it  the  subcontractor  was  to  do  the  work  for  a  little 
more  than  one-half  the  original  contract  price,  viz.,  $375. 
Upon  removing  the  leather  from  some  of  the  doors  the  defend- 
ant claims  that  it  learned  for  the  first  time  that  the  leather 
had  not  been  placed  thereon  according  to  instructions  and 
to  the  understanding  between  it  and  Prank  &  Co.,  in  the  par- 
ticular that  the  doors  had  not  first  been  covered  with  canvas, 
to  which  the  leather  was  to  be  subsequently  glued,  but  that 
strips  of  canvas  merely  had  been  placed  along  and  over  the 
seams. 

The  sole  question  presented  for  determination,  aa  we  view 
the  record,  is  whether  these  instructions  were  in  jfact  given  to 
Frank  &  Co. 

The  manager  of  this  concern  testified  in  so  many  words 
that  he  carried  out  the  instructions  as  given  in  covering  the 
doors,  and  that  he  was  not  directed  to  cover  them  with  cloth 
or  canvas  before  placing  thereon  the  leather.  It  further 
appears  from  the  evidence  that  after  it  was  learned  that  the 
work  under  the  first  contract  was  not  satisfactory,  there  was 
a  dispute  among  the  parties  concerned  on  the  question  of 
responsibility,  with  the  result  that  Frank  &  Co.  agreed  to 
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do  the  work  over  in  the  method  now  found  to  be  necessary, 
and  for  about  one-half  of  the  original  contract  price,  one-third 
of  which  the  architect  was  willing  to  pay,  he  thinking,  as 
stated  by  him  in  a  letter  to  the  defendant,  that  perhaps  they 
were  all  a  little  to  blame  for  the  unsatisfactory  character  of 
the  first  work  upon  the  doors,  and  being  anxious  to  have  the 
job  completed  as  early  as  possible.  In  the  letter  he  wrote 
as  follows:  *'I  will  pay  one-third  of  that  amount,  the  re- 
mainder being  made  up  by  you  or  your  subcontractor.  If, 
however,  you  had  originally  a  guaranty  from  your  subcon- 
tractor, he  should  pay  for  the  whole  cost  himself  without 
involving  either  you  or  me.  .  .  .  Owing  to  a  variety  of  causes, 
especially  the  difSculty  of  getting  satisfactory  information 
regarding  this  class  of  work,  too  long  a  time  has  already 
elapsed,  and  it  is  consequently  doubly  important  that  the  exe- 
cution of  the  work  should  be  completed  at  the  earliest  possible 
moment." 
The  judgment  and  order  are  affirmed. 


[€3t.  No.  1710.    Fint  Appellate  District.— January  28,  1010.] 

WILLIAM   KOEHLER,    Appellant,   v.   D.   FERRARI   ft 
COMPANY  et  al.,  Respondents, 

Default-^Obdeb  Snrmo  Aside— Whin  JusTmABUB. — An  oral  stipula- 
tion granting  time  to  plead  to  plaintiff's  complaint  made  with  the 
plaintiff  instead  of  his  attorney  is  not  binding;  but  reliance  npon 
it  is  merely  inadvertence  and  excusable  neglect,  npon  a  showing  of 
which  the  court  is  justified  in  setting  aside  a  default. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  setting  aside  a  default  judg- 
ment   Bernard  J.  Flood,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

Warner  Temple,  for  Appellant. 

Devoto,  Richardson  &  Devote,  for  Respondent. 
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THE  COURT.— This  is  an  appeal  from  an  order  setting 
aside  a  judgment  taken  by  default. 

According  to  the  showing  made  by  the  defendants,  their 
attorney  at  that  time,  desiring  further  time  within  which  to 
plead  to  the  plaictiff 's  complaint,  and  failing,  after  several 
attempts,  to  find  plaintiff's  attorney  at  his  office,  obtained 
from  the  plaintiff  himself  a  verbal  stipulation  ertending  the 
time  to  answer  to  said  complaint  five  days.  Before  the  ex- 
piration of  that  time  the  default  of  the  defendant  had  been 
taken.  Immediately  thereafter  he  moved  to  set  aside  the 
default,  and  the  court  granted  the  motion. 

The  stipulation  being  oral — ^besides  having  been  given  by 
the  plaintiff  himself  instead  of  by  his  attorney — ^was  doubt- 
less without  force  and  not  binding ;  but  in  relying  upon  it,  as 
they  certainly  did,  the  defendants,  it  seems  to  us,  committed 
no  more  than  an  act  of  inadvertence  and  excusable  neglect, 
upon  a  showing  of  which  the  court  was  fully  justified  in 
setting  aside  the  default.  To  hold  otherwise  would  be  to 
deprive  the  defendants  of  the  very  remedy  that  section  473 
of  the  Code  of  Civil  Procedure  was  intended  to  provide. 

Order  afiSrmed. 


[C9t.  No.  1557.    Tint  Appellate  Bistriet.— Jannaiy  28,  1916.] 

JACOB  ALEXANDER  et  al.,  Copartners,  Appellants,  ▼. 
CHARLES  STONE  et  al.,  Copartners,  Respondents. 

8ai^ — When  not  bt  Sampix. — ^Where  an  order  for  goods  was  given 
after  an  examination  or  an  opportunity  to  examine,  and  the  pnr- 
ehafler  then  and  there  paid  part  of  the  purchase  priee  and  an 
arrangement  was  entered  into  between  him  and  the  seller  fixing 
a  time  for  the  payment  of  the  balance  and  the  shipment  of  the 
goods,  it  cannot  be  held  that  the  sale  was  by  sample,  although  the 
sellers,  at  the  request  of  the  purchaser,  sent  samples  of  the  goods 
to  the  firm  of  the  purchaser,  this  being  apparently  done  in  order 
that  the  latter  might  solicit  orders  from  the  customers  of  suits  and 
cloaks  to  be  cut  up  from  the  cloth  from  which  the  samples  were 
taken  when  the  cloth  should  arrive. 

Id.— Oppobtunitt  to  Rsaions  Goods — Implied  Wabbantt. — ^Where  the 
purchaser  had  an  opportunity  to  examine  the  goods  in  such  a  case, 
there  was  no  implied  warranty  as  to  the  quality,  even  if  the  repra- 
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sentative  of  the  bnyen  failed  to  take  advantage  of  tlie  opportunity 
for  examination  given  him. 
Id. — Express  Wamunty. — ^Where  both  buyer  and  seller  of  goods,  by 
reason  of  their  occupation,  have  expert  knowledge  of  the  kinds  of 
goods  in  question,  an  expression  of  the  latter  at  the  time  of  the 
sale  that  the  goods  are  first  class  is  but  the  expression  of  an  opinion, 
or  what  is  termed  "puffing,"  and  not  an  express  warranty  of  quality. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  J.  J.  Trabucco,  Judge 
presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  A.  Jacobs,  for  Appellants. 

James  W.  Cochrane,  for  Respondents. 

THE  COURT.— This  is  an  appeal  by  plaintiflh  from  a 
judgment  in  favor  of  defendants  on  their  cross-complaint 

In  the  early  part  of  the  year  1911  Max  Lewis,  one  of  the 
members  of  the  defendant  concern,  went  from  San  Francisco 
to  Chicago  and  purchased  from  the  plaintiffs  21  bolts  of  cer- 
tain varieties  of  woolen  goods,  and  agreed  upon  the  terms 
of  the  sale. 

The  evidence  in  the  case  does  not  sustain  the  finding  of  the 
court  that  the  sale  was  by  sample.  The  order  for  the  goods 
was  given  by  Lewis  after  an  examination  or  an  opportunity 
to  examine  them,  and  Lewis  then  and  there  paid  part  of  the 
purchase  price,  and  an  arrangement  was  entered  into  between 
him  and  the  plaintiffs  fixing  the  times  of  payment  of  the  bal- 
ance, and  of  the  shipment  of  the  goods.  True,  the  plaintiffs 
at  the  request  of  Lewis  sent  samples  of  the  goods  to  the  de- 
fendants in  San  Francisco,  but  apparently  those  were  sent 
in  order  that  the  latter  might  solicit  orders  from  their  cus- 
tomers for  suits  and  cloaks,  to  be  made  up  from  the  cloth 
from  which  the  samples  were  taken  when  the  cloth  should 
arrive.  It  is  plain  that  they  were  not  sent  to  enable  the  de- 
fendants to  make  purchases  by  sample,  for,  as  just  stated, 
the  purchase  had  already  been  made  and  completed. 

The  authorities  sustain  this  position.  (35  Cyc.  223;  Civ. 
Code,  sec.  1766;  15  Am.  &  Bng.  Ency.  of  Law,  1218,  1221.) 
The  defendants,  through  their  representative,  as  the  evidence 
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dearly  shows,  having  had  an  opportunity  to  examine  the 
goods,  there  was  no  implied  warranty  as  to  the  quality,  even 
if  the  representative  of  the  buyers  failed  to  take  advantage  of 
the  opportunity  for  examination  given  him.  (15  Am.  &  Eng. 
Ency.  of  Law,  1218,  1221 ;  Civ.  Code,  sec.  1771.) 

Nor  can  the  judgment  be  sustained  upon  the  theory  that 
there  was  an  express  warranty  as  to  the  character  of  the 
goods.  Plaintiffs  introduced  evidence  tending  to  show  that 
they  were  first  class,  and  defendants  presented  evidence  tend- 
ing to  contradict  this,  and  this  evidence  is  the  nearest  ap- 
proach to  anything  in  the  record  upon  which  it  can  be  con- 
tended that  the  plaintiffs  at  the  time  of  the  sale  represented 
the  goods  to  be  first  class.  Assuming,  for  the  sake  of  argu- 
ment, that  this  may  be  considered  as  some  evidence  to  that 
effect,  still  it  could  not  be  held  to  amount  to  an  express  war- 
ranty. It  amounts  to  no  more  than  what  is  termed  ''puffing,'* 
or  an  expression  of  opinion  or  judgment.  Both  parties,  by 
reason  of  their  occupation,  had  expert  knowledge  of  the  kinds 
of  cloth  in  question,  and  the  expression  by  the  plaintiffs  at 
the  time  of  the  sale — ^if  we  can  assume  it  was  made — ^must  be 
considered  a  mere  relative  term  and  not  a  representation  of  a 
fact  upon  which  the  defendants  relied — in  which  event  only 
could  it  be  considered  an  express  warranty  as  to  quality.  (35 
Cyc.  381,  383.) 

There  was  no  claim,  nor  was  the  case  tried  on  the  theory, 
that  the  samples  sent  to  the  defendants  were  not  taken  from 
the  goods  shipped,  or  that  there  was  a  substitution  of  the  goods 
shipped  for  those  inspected  and  purchased;  and  it  is  also  a 
significant  fact  in  the  case  that  without  inspection  the  de- 
fendants refused  to  accept  the  first  shipment  of  goods,  which 
were  sent  by  express,  payable  cash  on  delivery,  and  did  not 
repudiate  the  entire  sale  until  later,  when  they  received  and 
examined  a  shipment  of  goods  by  freight. 

The  judgment  is  reversed. 
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[Giy.  No.  1636.    First  Appellate  DiBtrict.— Januarj  28,  1916.] 

B.  W.  LICK,  Respondent,  v.  CHARLES  W.  ANDERSON 
et  al..  Defendants;  MARIA  OHLSEN,  Appellant 

DSSD — OONVEYANGE  TO  HuSBAND  AND  WiFE — TENANTS  IN  COMMON— AS- 
SUMPTION OF  Mortgage — Personal  Liabiutt. — The  insertion  of  the 
names  of  a  husband  and  wife  as  grantees  in  a  deed  creates  the  rela- 
tion of  tenants  in  common  between  them,  and  where  the  grantees 
accept  such  a  deed  containing  a  provision  that  the  deed  ii  subject 
to  a  deed  of  trust  and  also  a  mortgage  which  the  grantees  agree  to 
paj,  the  latter  become  personaUj  liable  for  the  amount  of  the  obli- 
gations which  the  encumbrances  secure,  after  such  securitj  is  prop- 
erly exhausted,  even  though  the  signature  of  the  grantees  is  not 
appended  to  the  deed. 

Id. — LiABnjTT  or  Win  —  Suffioienot  of  Eyidenol  —  In  such  a  ease, 
where  there  was  substantial  evidence,  in  addition  to  that  famished 
upon  the  face  of  the  deed  and  the  f&et  that  the  wife  several  months 
after  the  execution  and  deliverj  of  the  deed  to  her  husband  joined 
in  a  conveyance  of  the  propertj  and  of  the  title  insurance  policy, 
to  the  effect  that  she  was  made  aware  of  the  f aet  and  eontents  of 
the  deed,  at  or  about  the  time  of  the  transaction,  and  the  title  of 
the  propertj  was  permitted  to  remain  in  their  names  as  tenants  in 
common  for  several  months  with  such  knowledge  and  without  any 
objection  on  her  part,  the  evidence  is  sufficient  to  sustain  a  finding 
that  the  transaction  was  not  one  in  which  the  husband  was  dealing 
with  his  separate  property,  but  that  the  property  received  by  himself 
and  his  wife  was  community  property,  and  that  the  latter  was  eon- 
solted  and  advised  as  to  the  same. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Adolphus  E.  Graupner, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Edwin  H.  Williams,  and  Harry  Gaballe,  for  Appellant 

Robert  B.  Gaylord,  for  Respondent 

THE  COURT.— This  is  an  appeal  from  a  judgment  in 
plaintiff's  favor,  the  only  appellant  being  the  defendant  Maria 
Ohlsen. 

The  following  are  substantially  the  facts  of  the  ease :  In  th4 
month  of  February,  1911,  Charles  W.  Anderson  and  his  wife 
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were  the  owners  of  a  certain  lot  in  San  Francisco,  upon  which 
there  was  outstanding  a  mortgage  for  the  sum  of  one  thousand 
eight  hundred  dollars.  During  that  month  the  Andersons  exe- 
cuted a  trust  deed  to  E.  W.  Lick,  the  plaintiff  and  respondent 
therein,  to  secure  their  promissory  note  for  the  sum  of  seven 
hundred  dollars,  with  interest.  On  April  1,  1911,  they  con- 
veyed the  property  to  Henry  J.  Ohlsen  and  Maria  Ohlsen  by 
a  deed  which  contained  the  following  provision:  "Subject 
to  a  deed  of  trust  for  $700,  dated  February  23,  1911 ;  also  a 
certain  mortgage  of  $1,800,  dated  February  23,  1911,  which 
the  grantees  herein  hereby  agree  and  assume  to  pay.''  This 
deed  was  recorded  on  May  9,  1911.  In  October,  1911,  the 
Ohlsens  conveyed  the  property  to  Clara  B.  Lucier  by  a  deed 
which  recited  that  the  property  was  subject  to  the  two  fore- 
going encumbrances.  At  the  time  of  executing  this  deed 
Maria  Ohlsen  also  executed  an  assignment  of  the  title  insur- 
ance policy  to  Clara  B.  Lucier.  In  the  year  1913  the  plaintifF 
herein,  his  note  not  having  been  paid,  proceeded  to  sell  the 
property  under  his  trust  deed,  but  only  received  at  such  sale 
the  sum  of  $50  to  be  applied  upon  his  note  because  of  the 
prior  encumbrances.  He  thereupon  commenced  this  action 
against  the  Ohlsens  to  recover  the  balance  claimed  by  him  to 
be  due  after  his  security  had  been  thus  exhausted,  relying 
upon  the  above-quoted  provision  in  the  deed  from  the  Ander- 
sons to  the  Ohlsens.  It  was  the  contention  of  Maria  Ohlsen 
upon  the  trial  that  she  was  not  liable  upon  this  stipulation  in 
the  Anderson  deed,  for  the  reason  that  the  transaction  was 
one  entirely  conducted  by  her  husband;  that  the  insertion 
of  her  name  in  the  deed  was  a  mere  formality  in  which  she 
had  no  part  and  of  which  she  had  no  notice  and  from  which 
she  received  no  benefit;  and  that  having  neither  signed  nor 
received  the  deed  containing  this  stipulation,  nor  in  any  way 
ratified  or  assented  to  the  above  insertion  therein,  no  relation 
existed  between  herself  and  the  plaintiff  out  of  which  this 
obligation  could  arise;  and  this  is  her  only  contention  upon 
this  appeal. 

It  is  conceded  that  upon  the  face  of  the  instrument  upon 
which  the  respondent  relies  for  his  recovery  herein  the  rela- 
tion of  tenuits  in  common  was  created  by  the  insertion  of  their 
names  as  grantees  in  the  Anderson  deed;  and  it  may  not  be 
disputed  that  if  a  grantee  accepts  a  deed  containing  such  a 
provision  as  is  above  set  forth,  such  a  grantee  becomes  thereby 
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personally  liable  for  the  amount  of  the  obligation  which  the 
encumbrance  secures  after  such  security  is  properly  exhausted, 
even  though  the  signature  of  such  grantee  is  not  appended  to 
the  deed.  (Tulare  Co.  Bmk  v.  Madden,  109  Cal.  312,  [41 
Pac.  1092] ;  Daniels  v.  Johnson,  129  Cal.  415,  [79  Am.  St. 
Rep.  123,  61  Pac.  1107].) 

Upon  the  trial  of  this  cause  the  findings  of  the  court  were 
against  the  foregoing  contentions  of  the  appellant,  and  were 
to  the  effect  that  the  transaction  by  which  the  Andersons  con- 
veyed the  lot  to  the  Ohlsens  was  not  one  in  which  Henry  J. 
Ohlsen  was  dealing  in  his  separate  property,  but  that  the 
property  received  by  himself  and  his  wife  was  community 
property,  and  that  the  said  Maria  Ohlsen  was  consulted  in 
the  matter  of  such  transaction  and  was  advised  as  to  the  same. 

The  appellant  insists  that  this  finding  of  the  court  is  not 
supported  by  any  other  evidence  than  that  furnished  by  the 
face  of  the  deed  itself,  and  by  the  fact  that  several  months 
after  its  execution  and  delivery  to  her  husband  she  joined 
in  the  conveyance  of  the  property  and  of  the  title  insurance 
policy  upon  it  to  Clara  B.  Lucier.  It  may  be  conceded  that 
under  the  authorities  cited  by  appellant  these  facts  alone 
might  not  have  justified  the  finding  and  judgment  of  the  trial 
court;  but  an  inspection  of  the  record  discloses  that  notwith- 
standing the  denials  of  the  appellant,  there  is  some  substan- 
tial evidence  that  she  was  made  aware  of  the  fact  and  con- 
tents of  the  deed  from  the  Andersons  to  her  husband  and 
herself  at  or  about  the  time  of  the  transaction,  and  that  the 
title  to  the  property  was  permitted  to  remain  in  her  husband 
and  herself  as  the  tenants  in  common  thereof  for  several 
months  thereafter  with  such  knowledge  and  without  any 
objection  on  her  part.  The  testimony  of  the  appellant  herself 
is,  to  say  the  least  of  it,  equivocal  with  regard  to  these  mat- 
ters ;  and  reading  the  record  as  a  whole,  we  are  unable  to  say 
that  the  findings  of  the  court  are  unsupported  by  the  evidence 
and  actions  of  the  parties  before  it.  (Volqutards  v.  Myers, 
23  Cal.  App.  500,  504,  [138  Pac  963].)  This  being  so,  we 
will  not  disturb  the  findings  and  judgment  of  the  trial  court 

Judgment  affirmed. 
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[€iy.  No.  1717.    Knt  AppeHate  IMstrict.— January  28,  1916.] 
J.  T.  JOHNS,  Respondent,  v.  S.  D.  SANFILIPPO,  Appellant. 

Contract — Emfloymbnt  to  Pick  Peuit — Dischaege  op  Employees — 
Remedy. — In  an  action  bj  an  employee  to  recover  for  breach  of  an 
agreement  by  his  employer  in  which  the  former  was  employed  to 
pick  fruit,  where  the  court  found  upon  sufficient  evidence  that  the 
employee  was  discharged  by  the  defendant  and  prevented  from  com- 
pleting his  contract  without  sufficient  cause,  the  former  was  entitled 
to  sue  for  the  agreed  price  of  the  fruit  actually  eared  for  according 
to  the  terms  of  the  contract,  and  was  not  compelled  to  sue  in  quan^ 
turn  meruit  for  the  reasonable  value  of  the  services  performed. 

Id. — Findings — Inconsistency  of — ^Laok  of  Injury. — In  such  a  case  a 
finding  that  the  plaintiff's  assignors  "neglected  to  furnish  a  suffi- 
cient number  of  pickers  and  cutters  to  pick,  harvest,  and  cut  said 
grapes,  and  neglected  to  pick  said  fruit  as  directed  by  defendant," 
if  inconsistent  with  the  finding  that  the  defendant  was  not  damaged 
by  this  neglect  in  any  sum  whatever,  does  not  injure  the  defendant, 
where  the  evidence  is  fairly  in  conflict  as  to  any  injury  which  the 
defendant  sustained  by  reason  of  said  neglect,  the  conflict  having 
been  resolved  in  favor  of  the  plaintiff,  and  for  that  reason  not  to 
be  disturbed  on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County,  and  from  an  order  denying  a  new  triaL  J.  fi. 
Welch,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

Beggs  &  McComish,  for  Appellant. 

Maurice  J.  Rankin,  and  Hermann  J.  Shirley,  for  Respondent. 

THE  COURT.— This  is  an  appeal  by  the  defendant  from 
a  judgment  in  plaintiff's  favor  and  from  an  order  denying  a 
new  trial. 

The  action  was  brought  to  recover  damages  for  the  alleged 
breach  by  the  defendant  of  an  agreement  in  writing  between 
the  plaintiff's  assignors  and  the  defendant,  by  the  terms  of 
which  the  former  were  to  pick,  cut,  and  spread  upon  trays  for 
drying  the  apricot  crop  of  the  latter  for  the  season  of  1914, 
and  for  the  agreed  price  of  $8  per  green  ton.  The  plaintiff 
alleges  that  after  about  a  week  spent  in  the  work  of  picking 
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and  preparing  for  drying  of  the  crop,  the  assignors  were, 
without  cause,  discharged  by  the  defendant,  and  prevented 
from  completing  their  contract,  and  he  therefore  sues  on  their 
behalf  for  the  balance  due  for  so  much  of  the  crop  as  they 
had  gathered  prior  to  their  discharge  at  the  agreed  price 
therefor  per  ton.  The  defendant  in  his  answer  denied  the 
allegations  of  the  plaintiff's  complaint  relative  to  the  dis- 
charge, and  also  pleaded  a  counterclaim  for  the  alleged  loss 
he  had  sustained  by  reason  of  the  insufficient  manner  in 
which  the  plaintiff's  assignors  had  essayed  to  perform  their 
contract,  and  by  reason  of  their  abandonment  thereof  before 
its  completion. 

The  court  found  that  the  undisputed  facts  averred  in  the 
complaint  as  to  the  terms  of  the  contract  and  entry  upon  its 
performance  were  true,  and  then  proceeded  to  find  that  '*0n 
July  25, 1914,  said  defendant  discharged  said  J.  T.  Johns  and 
N.  T.  Johns  from  said  employment  and  ejected  them  from  the 
premises  on  which  said  crop  of  fruit  was  situated,  and  pre- 
vented them  or  either  of  them  from  the  picking,  cutting  and 
spreading  on  trays  of  said  crop  of  apricots,  and  refused  to 
pay  them  for  the  work  already  done,  and  refused  to  comply 
with  the  terms  of  said  agreement." 

The  appellant  assails  this  finding  as  unsupported  by  the 
evidence ;  but  upon  a  careful  reading  of  the  record  we  think 
that  there  is  some  substantial  evidence  going  to  show  that 
while  the  plaintiff's  assignors,  after  a  little  more  than  a  week 
spent  in  the  harvesting  of  the  crop  in  question,  were  dissat- 
isfied at  the  defendant's  slowness  of  payment,  and  were  rather 
disposed  not  to  go  on  with  the  contract,  the  defendant  quickly 
took  advantage  of  this  frame  of  mind  on  their  part  to  take 
the  direction  of  their  pickers  out  of  their  hands  and  order 
them  off  the  premises,  and  that  therefrom  the  court  was  jus- 
tified in  making  the  finding  complained  of. 

The  chief  contention  of  the  appellant  upon  the  oral  argu- 
ment of  the  cause  was  that  the  plaintiff  had  mistaken  his 
remedy  in  bringing  an  action  to  recover  upon  the  contract 
the  agreed  price  of  the  portion  of  the  crop  actually  harvested 
thereunder,  and  that  his  appropriate  form  of  action  should 
have  been  one  in  quantum  meruit  for  the  reasonable  value  of 
the  services  performed.  This  claim  of  the  appellant  is  predi- 
cated upon  the  theory  that  the  facts  show  that  the  contract 
was  terminated  either  through  the  fault  of  the  plaintiff's  aft- 
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signors,  or  by  the  mutual  consent  of  the  parties,  and  could 
not  therefore  be  made  the  basis  of  a  recovery  founded  upon 
its  breach.  The  difficulty  with  this  contention  is  that  the 
findings  of  the  court  (which,  as  we  have  concluded,  the  proof 
sufficiently  sustained)  show  that  the  plaintiff's  assignors  were 
discharged  by  the  defendant  and  prevented  from  completing 
their  contract  without  sufficient  cause,  in  which  case  the  au- 
thorities sustain  the  respondent's  contention  that  he  was  enti- 
tled to  sue  for  the  agreed  price  of  the  fruit  actually  cared  for 
according  to  the  terms  of  the  contract.  {Cox  v.  McLaughlin, 
64  Cal.  605;  AUerson  v.  Houston,  154  CaL  1,  10,  [96  Pac. 
884].) 

The  appellant  further  contends  that  the  findings  of  the 
court  are  inconsistent,  particularly  upon  the  matters  set  forth 
in  his  counterclaim,  the  alleged  inconsistency  arising  out  of 
the  fact  that  while  the  court  finds  that  the  plaintiff's  assignors 
''neglected  to  furnish  a  sufficient  number  of  pickers  and  cut- 
ters to  pick,  harvest,  and  cut  said  crop,  and  neglected  to  pick 
said  fruit  as  directed  by  the  defendant,"  the  court  also  finds 
that  the  defendant  was  not  damaged  by  this  neglect  in  any 
sum  whatever.  Conceding  that  there  may  be  some  incon- 
sistency in  these  findings,  we  are  unable  to  see  how  the  de- 
fendant is  particularly  injured  thereby,  for  the  evidence  is 
fairly  in  conflict  as  to  any  injury  which  the  defendant  sus- 
tained by  reason  of  said  neglect;  and  this  conflict  having  been 
resolved  in  favor  of  the  plaintiff,  we  cannot  disturb  the  finding 
of  the  court  thereon. 

No  other  errors  being  complained  of,  the  judgment  and 
order  are  affirmed. 


[ClT.  No.  178L    Fiist  Appenate  Diitrietw— Jaanaijr  88,  1918.) 

LUIS    RIVERA,    Appellant,    v.    JOSEPH    CAPPA, 
Respondent 

Pbomissory  Notb— Want  or  GoNsmsRATiON— PxAAonrtt^^The  defense 
of  want  of  eonsideration  for  tlie  execution  of  a  prominory  note 
or  other  instrument  is  new  matter,  whieh  most  be  ipeeiallj  pleaded; 
but  where  the  answer  says  in  so  many  words  that  the  note  sued 
on  was  executed  without  any  eonsideration  whatarer,  h  states  a 
good  defense. 
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Id. — Duress — Want  of  Consideration— Sufpicienct  ot  Puadino* — 
A  general  allegation  of  want  of  consideration  in  the  answer,  taken 
in  connection  with  an  averment  that  the  note  was  executed  and 
delivered  to  the  pajee  as  a  result  of  duress^  sufAciently  pleads 
a  defense,  in  the  absence  of  a  special  demurrer. 

Id.— AppeaI/— Waiver  of  Objection. — In  such  a  ease,  even  if  an  allega- 
tion of  want  of  consideration  be  considered  as  a  conclusion  of  law, 
the  objection  made  after  the  trial  of  the  case  upon  the  merits  will 
not  be  considered  upon  an  appeal  supported  onlj  bj  a  record  which 
does  not  show  that  such  an  objection  was  interposed  bj  demurrer 
or  otherwise  in  the  eourt  below. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    J.  B.  Welch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Devoto,  Richardson  ft  Devoto,  for  Appellant. 

E.  M.  Rea,  for  Respondent. 

THE  COURT.— This  is  an  appeal  upon  the  judgment-roll 
alone  from  a  judgment  rendered  in  favor  of  the  defendant 
in  an  action  upon  a  promissory  note. 

The  defendant  admitted  the  execution  of  the  note,  but 
pleaded  in  his  answer  that  ^' there  was  no  consideration  of 
any  kind  or  nature  therefor,  .  .  .''  and  that  at  the  time  of 
signing  said  note  the  defendant  was  ^  laboring  under  great 
mental  excitement,  and  that  the  payee  therein  threatened  to 
blackmail  the  defendant  if  he  did  not  sign  the  same,  and  that 
he  signed  the  same  through  fear  of  blackmail  and  by  reason 
of  said  fear  and  not  otherwise." 

The  case  was  tried  and  determined  upon  the  issues  pur- 
porting to  have  been  raised  by  the  pleadings  of  the  respective 
parties,  and  upon  the  issues  thus  raised  the  trial  court  found 
as  a  fact  that  the  payee  of  the  note  ''did  not  at  the  time  of 
the  signing  of  said  note  or  at  any  other  time  part  with  any- 
thing of  value  for  the  execution  thereof,  and  that  the  said 
note  or  contract  is  and  was  without  consideration  of  any  kind 
or  nature." 

The  defense  of  want  of  consideration  for  the  execution  of 
a  promissory  note  or  other  written  instrument  is  new  matter, 
which  must  be  specially  pleaded,  and  it  seems  to  be  the  rule 
in  this  state  that  a  general  averment  that  the  note  or  contraot 
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sued  on  was  executed  without  any  consideration  whatever  is 
but  an  allegation  of  a  conclusion  of  law,  (Happe  v.  Stout, 
2  Cal.  460;  Oushee  v.  Leavitt,  5  Cal.  160,  [63  Am.  Dec.  116] ; 
Winters  v.  Ricsh,  34  Cal.  136.  See,  also,  9  Cyc.  738.)  But 
however  that  may  be,  it  will  be  noted  that  the  answer  of  the 
defendant  in  the  present  case  averred,  in  addition  to  the 
general  allegation  of  want  of  consideration,  that  the  note  in 
suit  was  executed  and  delivered  to  the  payee  as  the  result  of 
duress.  That  was  an  allegation  of  fact  which,  when  consid- 
ered in  connection  with  the  general  averment  of  want  of  con- 
sideration, and  in  the  absence  of  a  special  demurrer,  suffi- 
ciently pleaded  the  defense  relied  upon.  {Shain  v.  Belvin, 
79  Cal.  262,  [21  Pac.  747].)  But  even  if  it  be  conceded 
that  the  defendant's  answer  rested  the  defense  of  want  of 
consideration  upon  the  allegation  of  a  conclusion  of  law, 
nevertheless  the  objection  made  after  trial  of  the  case  upon 
the  merits  will  not  be  considered  upon  an  appeal  supported 
only  by  a  record  which  does  not  show  that  such  objection  was 
interposed  by  demurrer  or  otherwise  in  the  court  below. 
{King  v.  Davis,  34  Cal.  101,  106;  Hlinois  etc.  Bank  v.  Pacific 
Ry.  Co.,  115  Cal.  285,  [47  Pac.  60] ;  Murdoch  v.  Clarke,  90 
Cal.  427,  [27  Pac.  275] ;  Sukeforth  v.  Lord,  87  Cal.  399,  [25 
Pac.  497].)  In  the  absence  of  a  record  showing  the  evidence 
introduced  upon  the  trial,  the  presumption  prevails  that  there 
was  sufficient  evidence  to  support  the  finding  of  the  trial  court 
upon  the  issue  of  want  of  consideration ;  that  finding  in  turn 
supports  the  judgment,  and  therefore  the  failure  of  the  court 
to  find  upon  other  issues  purporting  to  have  been  raised  by 
the  answer  is  of  no  consequence,  and  need  not  be  considered 
here. 
The  judgment  appealed  from  ia  affirmed. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  February  25,  1916,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  March  27,  1916,  and  the  following  opinion  then  ren- 
dered thereon  by  the  supreme  court 

SHAW,  J. — The  petition  for  a  rehearing  is  denied. 
The  opinion  of  the  district  court  of  appeal  states  that  'Mt 
seems  to  be  the  rule  in  this  state  that  a  general  averment  that 
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the  note  or  contract  sued  on  was  executed  without  any  con- 
sideration  whatever/'  does  not  state  a  good  defense,  because 
an  averment  in  that  form  states  a  mere  conclusion  of  law. 

The  only  one  of  the  cases  cited  upon  this  proposition  which 
appears  to  support  it  is  Chishee  v.  Leavitt,  5  Cal.  160,  [63  Am. 
Dec.  116].  The  court  in  that  case  was  unfortuuate  in  its 
mode  of  expression.  In  view  of  the  well-established  rule  that 
an  answer  which  avers,  in  so  many  words,  that  the  note  sued 
on  was  executed  without  any  consideration  whatever,  states  a 
good  defense  (9  Cyc.  738),  it  is  hardly  to  be  supposed  that 
the  court  there  intended  to  decide  the  contrary.  The  context 
shows,  however,  that  what  the  court  really  intended  to  declare 
was  the  equally  well-established  rule  that  general  allegations 
that  the  note  was  obtained  by  fraud  are  not  sufficient,  but 
that  the  facts  constituting  the  fraud  must  be  set  forth. 

Sloss,  J.y  Lawlor,  J.,  Melvin,  J.,  and  Angellotti,  C.  J.|  con- 
curred. 


[CHt.  No.  1652.    Urat  Appellate  Distriet.— JannaTj  28,  1916.] 

MARIA    B.    MARTIN,    Appellant,  v.  UNITED    STATES 
FIDELITY  &  GUARANTY  COMPANY,  Respondent 

Claim  and  Delxveby— Judgment  vob  Hetubn  or  Pbopebtt — Tendeb^ 
Unjustitusd  Refusal  to  Accept.— In  an  action  in  claim  and  de- 
Uverj  to  recover  possession  of  an  automobile,  where  judgment  was 
rendered  in  favor  of  the  defendant  for  the  recovery  of  the  prop- 
erty, or  the  amount  found  to  be  its  value  if  return  eould  not  be  had, 
the  defendant  waa  not  justified  in  refusing  to  accept  a  return  of 
the  property  four  months  after  the  entry  of  judgment,  upon  the 
sole  ground  of  its  depreciation  in  value  merely  by  lapse  of  time, 
and  under  the  circumstances  she  cannot  maintain  an  action  to  re- 
cover the  value  of  the  automobile  upon  an  undertaking  given  in 
the  original  action  to  procure  delivery  of  the  property  to  the  plain- 
tiff therein. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    Everett  J.  Brown,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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John  C.  Scott,  for  Appellant, 
Thomas,  Beedy  &  Lanagan,  for  Respondent 

THE  COURT.— This  is  an  appeal  from  a  judgment  in  favor 
of  the  defendant  in  an  action  commenced  by  the  plaintiflf  to 
recover  a  judgment  against  the  defendant  for  the  sum  of  one 
thousand  five  hundred  dollars,  alleged  to  be  due  upon  an  un- 
dertaking for  the  seizure  of  an  automobile  in  an  action  for 
replevin.  The  case  comes  before  us  upon  an  agreed  statement 
of  facts,  from  which  it  appears  in  brief  that  on  or  about  April 
13, 1913,  Flora  A.  Graham  and  William  H.  Graham  commenced 
an  action  in  replevin  against  B.  H.  Wilson,  Eula  W.  Wilson, 
and  several  fictitious  defendants  for  the  recovery  of  the  pos- 
session of  a  certain  automobile,  which  at  the  time  of  the  com- 
mencement of  said  action  and  for  some  time  previous  thereto 
had  been  in  the  possession  of  the  plaintiff  in  this  action,  who 
was  served  as  a  fictitious  defendant  and  thus  brought  into  the 
case.  The  value  of  said  automobile  was  stated  in  said  com- 
plaint to  be  one  thousand  five  hundred  dollars.  A  replevin 
bond  was  thereupon  executed  by  the  defendants  in  this  action 
in  the  sum  of  three  thousand  dollars,  which  said  bond  provided 
**for  the  return  of  the  said  property  to  the  said  defendants  (in 
the  former  action)  if  return  thereof  be  adjudged,  or  for  the 
payment  to  said  defendants  of  such  sum  which  may  for  any 
cause  be  recovered  against  the  said  plaintiff  not  exceeding  the 
sum  of  $3,000."  Thereupon  the  car  was  taken  from  the  plain- 
tiff in  the  present  action  and  placed  in  the  possession  of  the 
defendant  herein.  That  in  said  former  action  a  judgment  in 
favor  of  defendant  Maria  E.  Martin  in  that  action  was  ren- 
dered, by  the  terms  of  which  it  was  adjudged  that  *^  Maria 
E.  Martin  do  have  and  recover  from  the  said  plaintiffs  and 
their  surety  the  possession  of  the  said  automobile,  and  that 
the  same  be  returned  to  her,  and  if  return  cannot  be  had  that 
she  then  recover  the  sum  of  $1,500,  the  value  of  said  prop- 
erty." 

This  judgment  was  rendered  and  entered  on  December  24, 
1913.  On  April  9,  1914,  the  defendant  herein  tendered  to 
the  plaintiff  herein  the  said  automobile,  which  tender  the 
plaintiff  herein  refused  to  accept,  but,  on  the  contrary,  com- 
menced this  action  to  recover  from  said  defendant  the  sum 
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of  one  thousand  five  hundred  dollars,  the  same  being  the  value 
thereof  as  stated  in  said  judgment. 

The  agreed  statement  of  facts  further  shows  that  at  the  time 
said  automobile  was  taken  from  the  possession  of  this  plaintiff 
its  value  was  one  thousand  five  hundred  dollars,  but  that  on 
the  said  ninth  day  of  April,  1914,  when  its  return  was  ten- 
dered, it  was  of  the  value  of  but  one  thousand  dollars,  and 
that  it  was  on  account  of  this  depreciation  in  the  value  of 
the  property  between  the  time  of  its  original  taking  and  the 
time  of  the  tender  of  its  return  that  the  plaintiff  herein  re- 
fused to  receive  back  the  said  property.  It  further  appears, 
however,  that  the  said  automobile  was  not  used  by  the  de- 
fendant herein  during  the  period  it  was  in  its  possession,  and 
that  it  had  suffered  no  damage  or  depreciation  by  reason  of 
any  such  use  or  of  any  neglect  or  want  of  care  on  the  part 
of  said  defendant,  but  that  its  depreciation  in  value  was 
due  solely  to  its  natural  depreciation  by  age,  and  that  it  was 
the  identical  automobile  which  had  been  replevined  which  was 
tendered  for  return. 

Upon  the  foregoing  agreed  statement  of  facts  the  eonrt 
rendered  its  findings  and  conclusions  of  law,  and  gave  its 
judgment  in  accordance  therewith  in  favor  of  the  defendant. 

The  sole  point  urged  by  the  appellant  on  this  appeal  is  that 
she  was  not  bound  to  receive  back  said  automobile  from  the 
defendant  herein  when  the  same  was  tendered  four  months 
after  judgment  had  been  rendered  in  her  favor  in  the  replevin 
suit,  in  view  of  the  fact  that  between  the  time  that  said 
property  was  originally  taken  from  her  and  the  time  of  the 
tender  of  the  return  thereof  it  had  suffered  a  depreciation  in 
value  to  the  extent  of  five  hundred  dollars.  It  is  not,  how- 
ever, alleged  in  the  plaintiff's  complaint,  nor  does  it  in  any 
way  appear  from  the  agreed  statement  of  facts,  that  the  said 
depreciation  in  the  value  of  said  property  was  due  in  any 
way  to  the  delay  of  four  months  in  making  the  tender  of  its 
return  after  judgment  for  its  said  return  had  been  given; 
nor  does  it  appear  either  that  the  plaintiff  suffered  any  loss 
from  said  delay,  or  that  the  same  was  due  to  any  willfulness 
on  the  defendant's  part,  or  that  it  was  other  than  such  a  lapse 
of  time  as  frequently  occurs  between  the  rendition  and  the 
enforcement  or  compliance  with  a  judgment.  In  a  word,  so 
far  as  this  record  discloses,  the  plaintiff  was  in  precisely  the 
same  position  at  the  time  the  tender  of  the  return  of  the 
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property  was  made  as  though  such  tender  had  been  made 
on  the  day  the  judgment  in  her  favor  was  given.  Such  being 
the  state  of  the  record,  it  is  clear  that  the  defendant  was  act- 
ing in  substantial  compliance  with  the  terms  of  said  judg- 
ment in  tendering  the  return  of  the  property  at  the  time  such 
tender  was  made ;  and  this  being  so,  the  plaintiff  was  bound 
to  accept  such  tender,  together  with  the  costs  of  the  former 
action  also  then  offered  in  full  satisfaction  of  the  terms  of  her 
said  judgment,  and  that  not  having  done  so,  she  cannot  main- 
tain this  action. 
Judgment  affirmed. 


[GIt.  No.  16(».    Fiitt  Appellate  District.— January  28,  1916.] 

UNION  TRUST  COMPANY  OF  SAN  FRANCISCO, 
Respondent,  v.  W.  E.  JOURNEAY  et  al..  Appellants. 

OoBPOKATioN  Law— fiTOGKHOiDsa's  LiABU^TT — Natuki  07. — The  liabil- 
ity of  a  stockholder  of  a  corporation  for  its  obligations  is,  bj  the 
terms  of  section  322  of  the  Civil  Code,  a  primary  and  statntorj  lia- 
bility, which  is  in  no  wise  affected  by  actions  against  the  corpora- 
tion to  recover  upon  its  contractual  obligations. 

Id. — ^Action  Against  Stockholders — Plsa  m  Abaibmsmt-— Pimdemct 
OF  Actions  Against  Corporation  and  Against  Stockholders  on 
GuABANTT. — A  plea  of  former  actions  pending,  to  be  successful,  must 
be  based  upon  actions  between  the  same  parties  and  upon  the  same 
cause  of  action;  and  such  a  plea  cannot  be  successfullj  made  in  an 
action  against  stockholders  of  a  corporation  upon  their  statutory 
liability,  where  it  is  based  upon  a  former  action  against  the  corpora- 
tion itself  and  an  action  against  some  of  the  stockholders  oa  a  guar* 
anty  of  indebtedness  of  the  corporation  executed  by  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    George  E.  Crothers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt» 

Daniel  O'ConneU,  for  Appellant 

Heller,  Powers  &  Ehrman,  and  James  L.  Bobisoni  for  Re- 
spondent. 
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THE  COURT.— This  is  an  appeal  from  a  judgment  in 
plaintiff's  favor  and  from  an  order  denying  defendant's 
motion  for  a  new  trial. 

The  action  is  one  brought  upon  the  alleged  statutory  liabil* 
ity  of  the  defendants  as  stockholders  of  a  corporation  known 
as  Ensign-Baker  Refining  Company,  upon  an  alleged  indebt- 
edness of  said  corporation  evidenced  by  a  promissory  note 
of  the  Ensign-Baker  Company,  executed  by  its  duly  author- 
ized officers  and  delivered  to  the  plaintiff,  upon  which  a 
balance  remained  unpaid  at  the  time  of  the  institution  of  this 
action  amounting  to  twelve  thousand  five  hundred  dollars, 
with  accumulated  interest.  The  only  substantial  question 
raised  by  the  defendant's  answer  and  urged  upon  this  appeal 
is  that  arising  from  their  plea  of  another  action  or  actions 
pending. 

The  facts  upon  which  this  alleged  defense  to  this  action  and 
objection  to  the  judgment  herein  is  based  are  these:  On 
December  15,  1910,  the  Ensign-Baker  Company,  a  corpora- 
tion, of  which  these  defendants  were  then  stockholders,  bor- 
rowed from  the  plaintiff  the  sum  of  twenty  thousand  dollars, 
executing  a  promissory  note  therefor  in  said  sum.  At  or 
prior  to  this  time  the  plaintiff  was  the  holder  of  a  written 
instrument  constituting  a  general  and  continuing  guaranty 
of  all  indebtedness  of  the  Ensign-Baker  Company  to  it,  signed 
by  the  defendants  W.  E.  Joumeay,  E.  J.  Ensign,  L.  B. 
Ensign,  F.  C.  Ensign,  and  E.  G.  Dickinson.  The  particular 
indebtedness  above  referred  to  not  having  been  liquidated, 
the  plaintiff  on  October  13, 1913,  commenced  an  action  against 
said  corporation  to  recover  judgment  upon  its  promissory 
note  evidencing  said  indebtedness.  On  October  15,  1913,  the 
said  plaintiff  also  commenced  an  action  against  the  five  above- 
named  persons,  who  had  executed  said  guaranty  to  recover 
judgment  upon  their  liability  for  said  particular  indebted- 
ness as  guarantors.  Each  of  these  actions  proceeded  to  judg- 
ment, which  was  entered  in  each  action  in  the  early  part  of 
the  year  1914,  and  in  each  of  which  cases  an  appeal  was  imme- 
diately taken.  The  present  action  was  begun  by  plaintiff 
about  two  months  before  the  entry  of  the  said  judgments  in 
the  two  preceding  actions.  None  of  the  defendants  herein 
were  parties  to  the  first  of  said  actions  begun  against  said 
corporation,  but  five  of  the  nine  defendants  in  the  present 
action  were  alBo  defendants  in  the  second  action  which,  as  we 
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have  seen,  was  brought  to  recover  judgment  upon  their  gen- 
eral guaranty  of  the  indebtedness  of  said  corporation. 

The  foregoing  statement  of  the  character  of  these  several 
actions  and  of  the  parties  thereto  will  serve  to  show  that  there 
is  no  merit  in  the  defendants'  contention  upon  the  trial  of 
this  case  and  upon  this  appeal.  Neither  of  the  two  former 
suits  was  an  action  pending  against  the  same  parties  or  for 
the  same  cause  of  action.  These  are  the  distinctive  essentials 
to  a  successful  plea  of  another  action  pending.  {Hall  v. 
Susskind,  109  Cal.  203,  [41  Pac.  1012],  and  cases  cited.)  This 
is  an  action  upon  the  stockholder's  liability  of  each  of  these 
defendants  which,  by  the  terms  of  section  322  of  the  Civil 
Code  as  construed  in  numerous  decisions,  is  made  a  primary 
and  statutory  liability,  which  is  in  no  wise  affected  by  actions 
against  the  corporation  of  which  they  are  stockholders  to 
recover  upon  its  contractual  obligations.  And  for  the  same 
reason  and  by  the  same  authorities  this  action  would  be  un- 
affected by  the  action  brought  against  some  of  these  defend- 
ants upon  their  contractual  liability  as  general  guarantors  of 
the  indebtedness  of  said  corporation,  in  which  their  relation 
to  it  as  stockholders  is  in  no  wise  involved. 

It  follows  that  the  judgment  and  order  should  be  affirmed, 
and  it  is  so  ordered. 


[ay.  No.  1421.    Third  AppeUato  Distriet.— January  81,  1916.] 

J.  H.  PUECELL,  Respondent,  v.  VICTOR  POWER  & 
MINING  COMPANY  (a  Corporation),  Appellant. 

QuiETiNa  TrrLK— Portion  of  Mining  Claim — Formee  Judomxnt— Lack 
OF  EsTOPPKir— Different  Sttbjeot  Matter. — ^The  plaintiff  in  an  ac- 
tion involving  the  title  and  right  of  possession  of  two  town  lots 
forming  a  part  or  portion  of  a  lode  mining  claim,  of  which  the 
defendant  was  the  owner,  is  not  estopped  hy  a  judgment  obtained 
hy  the  defendant  against  the  plaintiff  in  a  previons  action  in  eject- 
ment to  recover  the  possession  of  certain  specific  proper^  sitaated 
within  the  exterior  boundaries  of  the  claim,  where  it  appears  from 
the  pleadings  and  from  the  judgment  that  such  action  involved 
solely  the  question  of  the  right  to  the  possession  of  r^Athflr  and 
different  portion  or  part  of  the  claim. 
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Id. — Estoppel  bt  jTn>OMSNT. — The  force  of  an  estoppel  bj  Judgment 
resides  in  the  judgment  itself,  and  not  in  the  finding  of  the  eonrt 
or  the  verdict  of  the  jnrj. 

In. — Judgment — ^Bss  Adjubioata. — In  order  that  a  former  judgment  maj 
be  a  bar  to  future  proceedings,  it  must  appear  that  such  judgment 
necessarily  involved  the  determination  of  the  same  fact  to  prove  or 
disprove  which  it  is  pleaded  or  introduced  in  evidence.  It  is  not 
enough  that  the  question  was  one  of  the  issues  in  the  former  suit, 
but  it  must  appear  to  have  been  preciselj  determined. 

Id. — ^Acquisition  of  Title  Aiter  Issue  Joineo— Judgment  not  ▲  Bar. 
The  plaintiff  in  an  action  involving  the  title  and  right  of  possession 
of  a  fractional  portion  of  a  mining  claim  is  not  estopped  bj  a  for- 
mer judgment  in  an  action  in  ejectment  involving  a  different  part 
of  the  claim,  hj  reason  of  the  fact  that  the  plaintiff  did  not  acquire 
title  to  the  property  in  the  present  action  until  one  year  after  issue 
had  been  joined  in  the  first  action,  where  such  fact  was  not  set  up 
by  supplemental  answer  therein. 

Id. — L^viDENGE — ^Titlb  Undeb  Unbecobded  I>eed — Claim  Undeb  Subse- 
quently Regobded  Deeds— *  Bona  Fide  Purohasb — Bubden  of 
Pboof. — ^Where  one  holding  under  an  unrecorded  deed  brings  an 
action  involving  the  respective  titles  to  the  land  against  a  subse- 
quent  grantee  under  a  deed  which  is  first  recorded,  the  first  grantee 
will  prevail,  unless  the  second  grantee  not  only  shows  the  making 
and  recording  of  his  deed,  but  also  that  he  made  his  purchase  and 
paid  the  price  in  good  faith,  and  without  the  knowledge  of  the 
rights  of  the  previous  grantee. 

Id. — RiTLB  When  Inapplicable. — Such  rule,  however,  is  inapplicable  to 
the  plaintiff  in  an  action  to  quiet  title  to  a  portion  of  a  lode  min- 
ing claim,  where  the  deed  under  which  the  defendant  relied  was  not 
made  known  until  after  the  plaintiff  rested  his  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Shasta 
County.    J.  E.  Barber,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourtt 

W.  P.  Johnson,  and  P.  H.  Cofiman,  for  Appellant. 

Bush  &  Hall,  for  Respondent. 

HART,  J. — The  action  involves  the  title  and  right  of  pos- 
session to  certain  real  estate  described  as  lots  1  and  2  of 
the  town  of  Harrison  Qulch,  in  Shasta  County,  said  lots 
being  a  part  or  portion  of  the  Bonanza  lode  mining  claim,  of 
which  the  defendant  is  the  owner. 
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The  amended  complaint  is  in  two  countB,  the  first  of  which, 
after  alleging  that  ''for  more  than  five  years  last  past  the 
plaintifif,  by  and  through  his  grantors  and  predecessors  in 
interest,  has  been  the  owner  of  and  entitled  to  the  possession 
of  the  real  property"  above  referred  to,  charges  that  the  ''de- 
fendant, wrongfully  and  without  right,  claims  to  be  the  owner 
of  the  said  premises  above  described  adversely  to  the  plain- 
tiff, but  that  defendant's  claim  is  without  right,  and  that 
it  has  no  right,  title,  or  interest  in  or  to  said  premises  or  any 
part  or  portion  thereof." 

By  the  second  count  it  is  charged  that  "on  or  about  the  15th 
day  of  December,  1909,  while  plaintiff  was  the  owner  of  and 
entitled  to  the  possession  of  the  said  premises,  the  defendant 
without  any  right  and  without  the  consent  of  plaintiff  and 
against  his  will,  entered  into  the  possession  of  the  said  prem- 
ises and  ousted  the  plaintiff  therefrom,  and,  ever  since  said 
date,  has  and  does  now  withhold  the  possession  thereof  from 
plaintiff  to  his  damage  in  the  sum  of  five  hundred  dollars." 

In  a  supplemental  complaint,  the  plaintiff  alleges  that,  ever 
since  the  commencement  of  this  action,  he  has  conducted  a 
saloon  business  in  a  building  known  as  the  "Weyand  Build- 
ing," in  Harrison  Gulch;  that  said  building  was  the  property 
of  the  defendant ;  that  there  is  no  other  building  in  Harrison 
Oulch  suitable  for  the  saloon  business  but  the  "Friedman 
Building,"  situated  on  the  property  in  dispute  in  said  town 
of  Harrison  Gulch,  "and  the  said  saloon  business  which  plain- 
tiff has  heretofore  been  conducting  at  a  profit  of  at  least 
$480.00  per  month  has  been  totally  destroyed";  that  by  rea- 
son of  the  facts  thus  stated  "the  plaintiff  has  suffered  «nd 
is  further  damaged  in  the  sum  of  $5,000.00." 

The  defendant,  by  its  answer,  denies  that  the  plaintiff  at 
any  time  was  the  owner  or  entitled  to  the  possession  of  the 
property  described  in  the  complaint,  and  admitted,  as  the 
complaint  charged,  that  it  claims  to  be  the  owner  of  said 
property  adversely  to  the  rights  of  the  plaintiff,  and  "denies 
that  its  claim  is  without  right,  and  defendant  denies  that 
it  has  no  right,  title  or  interest  in  or  to  said  premises  or 
any  part  thereof,  and  it  alleges  that  it  is  the  owner  in  fee  of 
the  said  property." 

The  defendant  also  set  up  a  special  defense  by  way  of  an 
estoppel.  In  this  connection,  the  answer  alleges  that,  in  an 
action  pending  in  the  superior  court  of  Shasta  County  at  the 
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time  of  the  commencement  of  the  present  action,  and  in  which 
the  defendant  and  the  plaintiff  herein  were,  respectively, 
plaintiff  and  defendant,  the  title  to  the  property  involved 
in  this  action  was,  as  between  the  plaintiff  and  the  defendant 
here,  litigated,  determined,  and  adjudicated;  that,  on  the 
twenty-fifth  day  of  July,  1910  (this  action  was  commenced 
February  6,  1910),  findings  were  filed  and  judgment  entered 
in  said  former  action  in  favor  of  the  plaintiff  therein  (defend- 
ant herein)  and  against  the  defendant  therein  (plaintiff 
herein) ;  **that  the  findings  of  the  court  in  said  action  were  to 
the  effect,  and  the  court  thereby  decided,  that  the  plaintiff 
therein  was  the  owner  of  all  the  land  involved  in  the  present 
action,  and  the  judgment  of  the  court  in  said  action  has  now 
become  final;  that  the  subject  matter  of  the  present  action 
was  involved  in  the  said  action;  that  the  plaintiff  herein  is 
estopped  by  the  findings  and  judgment  in  the  said  action 
from  maintaining  this  action/' 

The  court  found  that  the  plaintiff  was  and  is  the  owner  and 
entitled  to  the  possession  of  the  property  described  in  the 
complaint;  that  the  defendant  wrongfully  and  without  right 
claims  to  be  the  owner  of  said  premises  adversely  to  the  plain- 
tiff, but  that  the  defendant  has  no  right,  title,  or  interest  in 
or  to  said  premises  or  any  part  or  portion  thereof;  that,  on 
the  fifteenth  day  of  December,  1909,  while  the  plaintiff  was 
the  owner  and  entitled  to  the  possession  of  the  said  premises, 
the  defendant  wrongfully  and  without  the  consent  and  against 
the  will  of  the  plaintiff  entered  into  the  possession  of  the  said 
property  and  ousted  the  plaintiff  therefrom,  and  has  ever 
since  continued  to  withhold  possession  thereof  from  the  plain- 
tiff, to  his  damage  in  the  sum  of  five  hundred  dollars. 

The  court  found  against  the  defendant  on  its  plea  of  estop- 
pel, and  further  found  that  the  plaintiff  had  been,  by  the 
wrongful  acts  of  the  defendant,  generally  and  specially  dam- 
aged in  certain  specified  amounts.  These  latter  findings  will 
receive  more  particular  notice  hereinafter. 

In  accord  with  the  findings,  the  decree  adjudged:  1.  That 
the  plaintiff  was  the  owner  of  the  property  in  dispute  and 
entitled  to  the  immediate  possession  thereof;  2.  That  the  de- 
fendant has  no  estate  or  interest  whatever  therein;  3.  That 
the  defendant  and  all  other  persons  claiming  an  interest  or 
estate  in  said  property  be  forever  debarred  from  asserting 
any  claim  thereto  or  any  part  thereof  or  any  interest  or  estate 
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therein  or  any  part  thereof  adverse  to  the  plaintiff  j  4.  That 
the  plaintiff  is  entitled  to  and  that  he  have  and  recover  from 
the  defendant  damages  in  the  sum  of  three  thousand  live 
hundred  dollars,  ''together  with  his  costs  of  suit,  taxed  at 
$40.95." 

The  defendant  presents  this  appeal  from  the  judgment  and 
supports  the  same  by  a  transcript  of  the  testimony  and  pro- 
ceedings taken  and  had  at  the  trial,  prepared  in  accordance 
with  the  provisions  of  sections  941a  and  941b  of  the  Code 
of  Civil  Procedure. 

The  general  contention  of  the  defendant  is  that  the  findings 
are  without  suflBcient  support  from  the  evidence.  We  think 
that,  in  so  far  as  is  concerned  the  finding  of  special  damages 
in  the  sum  of  three  thousand  dollars,  this  contention  must 
be  sustained.  In  view,  however,  of  another  trial,  we  conceive 
it  to  be  proper  to  pass  upon  certain  other  important  prop- 
ositions involved  in  the  issues. 

1.  The  court  was  right  in  finding  and  deciding  that  the 
judgment  obtained  by  the  defendant  against  Purcdl,  the 
plaintiff  herein,  in  the  action  numbered  3839  in  the  superior 
court  of  Shasta  County,  and  entitled,  **  Victor  Power  and 
Mining  Company,  Plaintiff,  v.  John  H.  Purcell,  Defendant," 
did  not  operate  as  an  estoppel  against  the  maintenance  of  the 
present  action.  Action  No.  3839,  which  was  in  ejectment,  to 
recover  from  Purcell  possession  of  certain  specific  property 
situated  within  the  exterior  boundaries  of  the  Bonanza  mining 
claim,  was  commenced  in  the  superior  court  in  and  for  the 
county  of  Shasta  on  the  twenty-ninth  day  of  June,  1909.  The 
complaint  in  said  action,  after  alleging  that  the  plaintiff 
''is  now,  and  ever  since  the  5th  day  of  October,  1907,  has 
been  the  owner  in  fee  and  entitled  to  the  possession  of  all  those 
lands  and  premises,  .  .  .  known  as  the  Bonanza  mining  claim, 
lands  and  premises"  (describing  the  same),  charged  that  Pur- 
cell, the  plaintiff  herein,  on  the  sixth  day  of  October,  1907, 
without  right  entered  upon  and  ousted  the  plaintiff  of  the 
possession  of  a  part  of  said  mining  claim,  lands,  and  prem- 
ises, and  since  said  date  has  wrongfully  withheld  from  the 
plaintiff  in  said  action  the  possession  of  the  same,  and  then 
follows  a  specific  description  of  a  certain  lot  upon  which  there 
are  several  buildings  (a  saloon  building,  known  as  the  Weyand 
Building,  a  barn,  and  an  ice-house),  and  which  constituted 
a  part  of  or  were  within  the  boundaries  of  the  lands  or  prop- 
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erty  known  as  the  *' Bonanza  Mining  Claim"  premises.  The 
lot  and  the  buildings  so  referred  to,  it  is  admitted,  are  not 
the  specific  property  in  dispute  in  the  present  action  nor  any 
part  thereof. 

Although  the  answer  filed  by  Purcell  in  said  action  denied 
that  the  plaintiff  therein  (defendant  herein)  at  the  times  men- 
tioned in  the  complaint  in  said  action,  or  at  any  other  time 
or  at  all,  was  the  owner  of  the  lands  and  premises  known  and 
described  in  said  complaint  as  the  *' Bonanza  Mining  Claim 
lands  and  premises/'  it  is  clear  that  the  vital  and,  indeed, 
the  only  live  issue  tendered  by  said  pleading  involved,  not 
the  question  of  the  title  or  the  right  to  the  possession  of  the 
whole  of  the  lands  and  property  known  as  the  *' Bonanza 
Mining  Claim  lands  and  premises,''  but  solely  the  question  of 
the  right  to  the  possession  of  the  particular  lot  or  parcel  of 
land  included  within  the  boundaries  of  the  Bonanza  daim, 
and  which  lot  or  parcel  of  land,  with  its  improvements,  con- 
stituted a  part  of  the  town  of  Harrison  Gulch.  The  judg- 
ment does  not  purport  to  have  adjudicated  any  other  question. 
The  judgment,  while  describing  the  property  which  Purcell 
was  charged  by  the  power  company  with  having  wrongful  pos- 
session of  as  being  a  part  of  the  Bonanza  claim,  does  not  ad- 
judicate the  question  of  the  title  to  or  the  right  of  possession 
of  the  whole  of  said  daim.  It  reads,  in  part:  ** Wherefore, 
by  reason  of  the  law  and  the  findings,  it  is  ordered,  adjudged 
and  decreed  that  plaintiff  recover  from  the  defendant,  John 
Purcell,  the  following  real  property  situate  in  the  county 
of  Shasta,  state  of  California,  to-wit:  That  lot  and  parcel  of 
the  Bonanza  mining  claim,  lands  and  premises,  known  as  the 
Weyand  Building  (saloon,  bam  and  ice-house)  and  lot  and 
situate,"  etc. 

As  we  have  seen,  the  present  action  involves  the  question 
of  the  title  to  or  ownership  of  another  and  different  portion 
or  part  of  the  Bonanza  claim.  Thus  it  is  to  be  observed  that 
the  two  actions  not  only  do  not  relate  to  or  involve  the  same 
subject  matter  or  the  same  right,  but  the  issues  submitted  for 
decision  in  the  one  action  were  different  from  those  submitted 
in  the  other,  since  in  the  one  the  question  of  the  right  of  pos- 
session was  the  sole  issue,  while  in  the  other  the  question  of 
title  to  or  the  ownership  of  the  fee  was  the  main  issue. 

Section  1911  of  the  Code  of  Civil  Procedure  declares: 
"That  only  is  deemed  to  have  been  adjudged  in  a  former  judg- 


Digitized  byLjOOQlC 


510         PuRCELL  V.  Victor  Power  etc.  Co.     [29  Ciil.  App. 

ment  which  appears  upon  its  face  to  have  been  so  adjudged, 
or  which  was  actually  and  necessarily  included  therein  or 
necessary  thereto. '  * 

It  is  elementary  and,  indeed,  necessarily  true  that  the  force 
of  an  estoppel  by  judgment  resides  in  the  judgment  itself. 
It  is  not,  in  other  words,  the  finding  of  the  court  or  the  ver- 
dict of  the  jury  which  concludes  the  parties,  but  the  judgment 
entered  thereon.  (See  23  Cyc.  1218,  and  cases  named  in  the 
footnote.) 

In  Foster  v.  The  Bichard  Busteed,  100  Mass.  409,  [1  Am. 
Bep.  125] ,  the  rule  of  res  adjudicaia  is  stated  as  follows:  ''To 
be  a  bar  to  future  proceedings  it  must  appear  that  the  former 
judgment  necessarily  involved  the  determinaiion  of  the  sams 
fact  to  prove  or  disprove  which  it  is  pleaded  or  introduced  in 
evidence.  7^  is  not  enough  that  the  question  vHis  one  of  the 
issues  in  the  former  suit.  It  must  appear  to  have  been  pre- 
cisely detenmned.'*  (See  Freman  v.  Marshall,  137  CaL  159, 
[69  Pac.  986] ;  Ephraim  v.  Pacific  Bank,  136  Cal.  646,  [69 
Pac.  436] ;  Freeman  on  Judgments,  sees.  251,  253,  256,  257, 
260,  261;  Krutsinger  v.  Brown,  72  Ind.  468;  Laguna  Drain, 
Dist.  V.  Cliarles  Martin  Co.,  5  Cal.  App.  166,  [89  Pac  993].) 

In  this  case,  while,  as  seen,  the  ownership  of  the  whole  of 
the  Bonanza  claim  premises  was  made  an  issue  by  the  plead- 
ings and  the  court  found  that  the  plaintiff  was  the  owner  of 
all  of  said  claim,  yet  the  single  and  precise  matter  submitted 
for  determination  and  which  was  adjudicated  in  the  former 
action  was  as  to  the  right  to  the  possession  of  a  small  part 
only  of  the  premises  included  within  the  boundaries  of  said 
claim ;  and  it  is  obvious  that  the  matter  so  decided  is  the  only 
one  involved  in  said  action  as  to  which  the  plea  of  res  adjudi- 
cata  may  properly  be  held  to  operate. 

The  complaint  in  the  former  action  was  filed  on  the  twenty- 
ninth  day  of  June,  1908.  The  plaintiff  in  the  present  action 
did  not,  if  he  ever  obtained  any  at  all,  acquire  title  to  the 
property  in  question  in  this  action  until  the  twenty-seventh 
day  of  November,  1909,  which  was  over  one  year  after  issue 
had  been  joined  in  action  No.  3839.  None  of  the  predecessors 
in  interest  of  the  defendant  herein  was  made  or  joined  as  a 
party  defendant  in  the  former  action* 

In  the  very  early  case  of  Valentine  v.  Mahoney,  87  Cal.  389, 
396,  Mr.  Justice  Rhodes,  speaking  for  the  court,  had  this  to 
say  of  a  situation  strikingly  similar  to  the  one  here:  *'The 
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plaintiff  claims  that  this  title  accrued  after  the  suit  of  Ma- 
honey  V.  Wilson  [15  Cal.  42]  was  determined.  But  it  is  not 
necessary  to  go  to  that  length,  far  if  he  did  not  hold  the  title  ai 
the  time  the  issv^  of  fact  was  joined  in  that  action,  or  if  ac- 
quired intermediate  that  time  and  the  rendition  of  the  judg- 
ment, it  was  not  set  up  by  the  supplemental  answer,  and  it  was 
unaffected  by  the  judgment,  for  the  very  sufficient  reason  that 
it  was  not  involved  in  the  action.  It  is  enough  for  the  plain- 
tiff to  show  that  the  alleged  newly  acquired  title  was  not  in 
issue  in  the  action,  without  showing  that  it  was  acquired  after 
the  judgment." 

It  is  true  that  the  rule  is  that  **a  judgment  is  conclusive 
not  only  as  to  the  subject  matter  in  controversy  in  the  action 
upon  which  it  is  based,  but  also  upon  all  matters  involved  in 
the  same  which  rmght  have  been  litigated  and  decided  in  the 
same  case.''  {Crew  v.  Pratt,  119  Cal.  139, 149,  [51  Pac.  38].) 
In  different  words,  **the  plea  of  res  adjudicata  applies,  except 
in  special  cases,  not  only  to  points  upon  which  the  court  was 
actually  required  by  the  parties  to  form  an  opinion  and  pro- 
nounce a  judgment,  but  to  every  point  which  properly  be- 
longed to  the  subject  of  litigation,  and  which  the  parties, 
exercising  reasonable  diligence,  might  have  brought  forward 
at  the  time."  But  can  it  be  said  that,  under  the  precise  issues 
as  tendered  by  the  complaint  and  which  were  vital  to  the  case, 
the  fact  of  the  asserted  ownership  by  Purcell  of  another  and 
entirely  different  and  distinct  parcel  of  land  included  within 
the  Bonanza  claim  constituted  **a  point  which  properly  be- 
longed to  the  subject  of  litigation'*  in  the  former  action? 
We  think  not.  The  former  action,  as  we  have  shown,  was  one 
in  ejectment,  in  which  alone  was  involved  the  question  of 
the  right  to  the  possession,  not  of  the  whole  of  the  premises 
of  the  Bonanza  claim,  but  of  a  fractional  part  thereof;  while 
the  present  is  a  suit  to  quiet  title,  in  which  the  question  of 
the  ownership  of  the  fee  in  another  and  different  fractional 
portion  of  the  lands  of  said  claim  is  involved.  There  could 
obviously  be  no  inconsistency  in  the  wrongful  withholding 
from  the  power  company  by  Purcell  of  the  possession  of  a 
certain  portion  of  its  lands  and  the  existence  in  PurceU  of 
an  impregnable  title  to  the  fee  in  another  portion  of  the  same 
lands.  Had  the  judgment  in  the  former  action  passed  in 
favor  of  Purcell,  most  certainly  he  could  not  thereafter  have 
claimed  that  the  adjudication  had  established  in  him  anything 
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more  than  the  right  to  the  possession  of  the  particular  prem- 
ises within  the  boundaries  of  the  Bonanza  claim  known  as  the 
**Weyand  Buildings  and  lot."  He  could  not  have  used  the 
judgment  as  the  foundation  of  a  daim  to  the  possession  of 
other  portions  of  the  Bonanza  lands,  and  thus,  if  the  defend- 
ant's contention  here  were  sound,  there  would  be  wanting  that 
mutuality  in  operation  which  is  one  of  the  essential  character- 
istics of  estoppel  by  judgment     (23  Cyc.  1238.) 

2.  The  next  point  made  by  the  defendant  is  that  Purcell 
failed  to  show,  as,  under  ordinary  circumstances,  it  would  be 
incumbent  upon  him  to  do,  that  he  was  a  purchaser  of  the 
property  involved  herein  in  good  faith  and  without  notice, 
actual  or  constructive,  of  the  purported  conveyance  by  one 
A.  L.  Fletcher,  one  of  the  original  locators  and  subsequent 
patentees  of  the  Bonanza  daim,  of  his  interest  in  said  daim 
and  premises  to  his  wife,  Qertrude  Irene  Fletcher,  prior  to 
the  conveyance  by  all  three  of  such  locators  and  patentees  of 
the  pared  of  land  in  dispute  herein  to  the  plaintiff's  grantor, 
Paul  Friedman. 

The  record  shows:  That  the  property  in  question  was,  on 
the  tenth  day  of  January,  1901,  by  a  deed  of  conveyance  quit- 
claimed by  W.  J.  Thurman  and  Charles  McGraw  to  Paul 
Friedman.  Said  deed  recited  that  the  premises  thereby  con- 
veyed, which  induded  a  building  in  which  the  saloon  business 
had  been  carried  on,  were  ''the  same  heretofore  acquired  by 
Charles  McGraw,  one  of  the  parties  of  the  first  part  herein, 
frjm  J.  F.  Shelton  by  a  deed  bearing  date  June  7th,  1897," 
which  deed  was  duly  recorded.  On  the  nineteenth  day  of 
November,  1901,  Andrew  L.  Fletcher  conveyed  by  deed  the 
lands  and  premises  known  as  the  Bonanza  quartz  mine  to 
Gertrude  Irene  Fletcher,  the  property  so  conveyed  being  aU 
of  the  lands  and  premises  of  the  Bonanza  mining  daim.  This 
deed  was  recorded  on  the  ninth  day  of  August,  1904.  On  the 
twenty-fifth  day  of  November,  1901,  Thurman  and  McGraw, 
above  mentioned,  executed  and  delivered  to  said  Paul  Fried- 
man a  warranty  deed  to  the  property  in  dispute,  said  deed 
having  been  recorded  on  the  tenth  day  of  December,  1901.  On 
the  twenty-eighth  day  of  February,  1904,  E.  P.  Sherk,  Frank 
T.  Large,  and  Andrew  Fletcher,  by  deed,  conveyed  to  Paul 
Friedman  the  property  in  controversy,  said  deed  having  been 
recorded  on  the  third  day  of  March,  1904.  On  the  thirteenth 
day  of  February,  1909,  the  genera]  government  issued  to 
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E.  P.  Sherk,  Frank  T.  Large,  and  Andrew  Fletcher  (original 
locators  thereof),  a  patent  to  the  lands  and  premises  of  the 
Bonanza  mining  claim,  which  patent  included  the  property 
here  in  controversy.  This  patent  was  recorded  on  the  twenty- 
sixth  day  of  February,  1909.  By  deed  dated  October  4,  1907, 
Fletcher,  Large,  and  Sherk  conveyed  all  the  land  and  prem- 
ises described  in  the  said  patent  to  the  defendant  in  this 
action,  the  said  instrument  of  conveyance  having  been  re- 
corded on  the  eighteenth  day  of  October,  1907.  On  August 
18,  1909,  Gertrude  Fletcher,  wife  of  Andrew  L.  Fletcher, 
conveyed  by  deed  to  the  defendant  herein  whatever  interest 
she  acquired  in  the  lands  and  premises  of  the  Bonanza  Min- 
ing claim  by  virtue  of  the  deed  from  her  husband,  Andrew 
Fletcher,  to  her,  bearing  date  November  19,  1901. 

It  will  be  observed  that  the  paramount  source  of  the  title 
to  the  land  in  dispute  was  in  the  general  government,  directly 
from  which  Sherk,  Large,  and  Fletcher  obtained  title.  The 
deeds  from  Thurman  and  McQraw  to  Paul  Friedman,  having 
been  made  prior  to  the  issuance  of  the  patent  by  the  govern- 
ment to  the  parties  therein  named  as  patentees,  are,  therefore, 
without  any  force  so  far  as  is  concerned  the  deraignment  of 
title  to  the  property  in  question  to  Purcell. 

It  will  further  be  observed  that  the  deed  from  Andrew 
Fletcher  to  his  wife,  Gertrude,  conveyed  the  grantor's  one- 
third  interest  in  the  properties  of  the  Bonanza  mining  claim 
which,  it  will  be  kept  in  mind,  included  the  parcel  of  land  in 
dispute.  It  will  also  be  noted  that  the  last  mentioned  deed 
was  executed  on  the  nineteenth  day  of  November,  1901,  or 
approximately  two  years  and  three  months  prior  to  the  execu- 
tion by  Sherk,  Large,  and  Fletcher  (who,  as  we  have  shown, 
subsequently  became  the  patentees  of  the  government  of  all 
the  lands  of  the  Bonanza  claim)  of  the  deed  purporting  to 
convey  the  parcel  of  land  in  question  to  Paul  Friedman,  the 
grantor  of  the  plaintiff.  The  said  deed  to  Friedman,  however 
(it  will  be  observed),  was  recorded  in  the  office  of  the  county 
recorder  of  Shasta  County  approximately  five  months  prior 
to  like  recordation  of  the  deed  to  Gertrude  Fletcher  from 
Andrew  Fletcher. 

Friedman's  deed  to  the  plaintiff  herein  was  executed  and 
delivered  on  the  twenty-seventh  day  of  November,  1909,  at 
and  previous  to  which  time,  it  will  be  borne  in  mind,  the  deed 
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from  Fletcher  to  his  wife  was  on  record  in  the  recorder's 
office. 

Neither  the  deed  from  Andrew  Fletcher  to  his  wife  nor  the 
deed  from  Fletcher,  Large,  and  Sherk  to  the  defendant  herein 
reserved  or  excepted  from  its  operation  any  of  the  lands  and 
premises  included  within  the  boundaries  of  the  Bonanza  daim 
of  the  lands  patented  to  Fletcher,  Large,  and  Sherk  by  the 
government. 

We  are  familiar  with  the  role  laid  down  in  the  cases, 
notably  the  case  of  Bell  v.  Pleasani,  145  Cal.  412,  [104  Am.  St. 
Rep.  61,  78  Pac.  957],  that  ** where  one  holding  under  an 
unrecorded  deed  brings  an  action  involving  the  respective 
titles  to  the  land  against  a  subsequent  grantee  under  a  deed 
which  is  first  recorded,  the  first  grantee  will  prevail,  unless 
the  second  grantee  not  only  shows  the  making  and  recording 
of  his  deed,  but  also  that  he  made  his  purchase  and  paid  the 
price  in  good  faith,  and  without  the  knowledge  of  the  rights 
of  the  previous  grantee."  (See,  also,  Colton  v.  Seavey,  22 
Cal.  497,  504;  Long  v.  Dollarhide,  24  Cal.  218;  Mahoney  v. 
Middleton,  41  Cal.  41 ;  Eversdon  v.  Mayhew,  65  Cal.  167,  [3 
Pac.  641] ;  Wilhoit  V.  Lyons,  98  Cal.  409,  [33  Pac.  825]  j 
Beattie  v.  Crewdson,  124  Cal.  577,  [57  Pac.  463].) 

Under  the  rule  above  stated,  the  burden,  under  ordinary 
circumstances,  would  rest  upon  the  plaintiflf  to  show,  if  he 
could,  that  he  received  his  deed  to  the  disputed  parcel  of 
land  without  knowledge  or  notice  of  the  pre-existing  legal 
title  of  Mrs.  Fletcher  thereto.  The  deed  of  the  latter,  how- 
ever, was  a  stranger  to  the  record  until  after  the  plaintiff 
rested  his  case,  it  having  been  introduced  in  evidence  by  the 
defendant  as  a  part,  and,  indeed,  the  mainstay,  of  its  defense 
against  the  claim  of  the  plaintiff.  It  then  for  the  first  time 
became  necessary  for  the  plaintiff  to  attempt  to  overcome  the 
effect  of  the  prior  deed  of  Mrs.  Fletcher,  and  this  obviously 
could  be  done,  if  at  all,  by  way  of  rebuttal  only.  In  other 
words,  the  plaintiff  could  not  know,  when  he  filed  his  com- 
plaint, that  the  defendant  would  answer,  nor  that,  if  it  did, 
it  would  claim  under  the  deed  from  Fletcher  to  his  wife. 
{Baker  v.  Baker,  9  Cal.  App.  737,  740,  [100  Pac.  892],  and 
authorities  therein  referred  to.)  It  was  therefore  the  duty  of 
the  defendant  to  prove  the  deed  from  Fletcher  to  his  wife, 
if  it  intended  to  rely  upon  that  instrument,  and  not  upon 
the  plaintiff  to  anticipate  it  and  undertake  to  overcome  its 
effect  in  his  original  case.     And  meeting  this  duty,  and  so  put- 
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ting  in  its  case,  the  defendant  itself  brought  to  light  several 
considerations  which  give  to  the  transactions  concerning  the 
land  in  dispute,  in  so  far  as  they  involved  the  dealings  of 
Fletcher  and  his  wife,  a  decided  color  of  bad  faith — so  much 
so,  indeed,  as  to  lead  to  the  conclusion  that  the  burden  of 
showing,  if  it  could  be  done,  good  faith  in  said  transactions 
should  justly  have  been  cast  upon  the  defendant,  to  be  by 
it  satisfactorily  discharged,  before  the  plaintiff  should  have 
been  required  or  called  upon  to  make  an  attempt  to  show  that 
he  took  his  deed  without  notice,  actual  or  constructive,  of 
the  asserted  prior  legal  right  of  Mrs.  Fletcher  to  the  land  in 
question. 

The  plain  facts  of  this  case  are  these :  That  Fletcher  is,  and 
was,  at  the  time  of  the  trial  of  this  action,  the  manager,  the 
vice-president,  and  a  holder  of  a  large  block  of  the  stock  of  the 
plaintiff;  that  the  conveyance  by  him  of  the  land  in  dispute 
to  his  wife,  while  given  for  a  good  consideration,  was  not 
supported  by  a  valiidble  consideration;  that  the  conveyance 
by  him  to  Friedman  of  said  land  after  having  conveyed  it  to 
his  wife  constituted  not  only  a  fraudulent  act,  but  one  that 
is  denounced  by  our  law  as  a  crime,  punishable  as  a  felony 
(Pen.  Code,  sec.  533) ;  that  the  neglect  of  Mrs.  Fletcher  to 
record  her  deed  within  a  reasonable  time  after  she  received 
it  enabled  him  to  commit  said  fraud;  that  the  deed  from 
Mrs.  Fletcher  to  the  Victor  Power  Company,  according  to  its 
face,  was  supported  by  a  nominal  consideration  only  (the 
sum  of  one  dollar),  and,  moreover,  was  not  made  until  approx- 
imately two  years  and  ten  months  after  Fletcher,  Sherk,  and 
Large  conveyed  by  deed  to  said  company  all  their  respective 
interests  in  all  the  lands  and  premises  of  the  Bonanza  claim ; 
that  the  defendant  herein  took  the  conveyance  from  Fletcher, 
Large,  and  Sherk,  as  likewise  they  took  the  deed  from  Mrs. 
Fletcher,  with  at  least  constructive  notice  of  the  prior  deed 
from  Friedman  to  the  plaintiff. 

Besides  the  foregoing  considerations,  Fletcher,  while  upon 
the  witness-stand,  admitted  the  execution  and  delivery  by 
him  and  his  co-owners  of  the  Bonanza  claim  lands  of  the  deed 
conveying  to  Friedman  the  parcel  of  land  in  dispute,  and 
during  the  course  of  his  testimony  made  no  claim  that  said 
conveyance  was  not  made  in  good  faith  and  for  a  valuable 
consideration.  Indeed,  his  testimony  clearly  shows  that,  after 
the  deed  to  Friedman,  neither  he  and  his  associates  nor  the 
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Victor  Power  Company  ever  exercised  any  acts  of  ownership 
over  the  so-called  Friedman  property.  While  he.  said  he 
thotight  that  the  defendant  was  the  owner  of  the  property, 
he  admitted  that  at  no  time  did  the  company  ever  collect 
rent  from  the  tenants  thereof,  and,  in  fact,  neither  he  nor 
the  defendant  knew  upon  whose  authority  tenants  occupied 
the  building.  It  is  true  that  Fletcher,  acting  for  the  defend- 
ant after  the  building  became  vacant,  directed  one  of  the 
employees  of  the  company  to  take  charge  of  the  building,  for 
no  other  purpose,  however,  as  declared  by  Fletcher,  than  to 
prevent  it  from  catching  fire,  the  danger  of  which  seemed  to 
be  probable  from  the  fact  that  it  was  often  made  a  place  of 
refuge  by  stragglers  and  men  in  an  intoxicated  condition. 
His  principal  reason  for  thus  exercising  surveillance  over  the 
property,  he  said,  was  to  prevent  a  conflagration  or  the  de- 
struction by  fire  of  other  property  in  the  town  of  Harrison 
Gulch  (of  the  bulk  of  which  tiie  company  was  the  owner),  a 
result  which  would  likely  follow  from  the  burning  of  the 
Friedman  Building  because  of  its  central  location  in  the  town. 
Now,  as  to  the  deed  from  Fletcher  to  his  wife  and  the  con- 
veyance from  Fletcher,  Sherk,  and  Large  to  the  power  com- 
pany, either  one  or  the  other  of  two  conclusions  necessarily 
follows  therefrom :  1.  That  the  deed  from  Fletcher  to  his  wife 
was  not  understood  or  intended  by  them  to  operate  as  a  bona 
fide  transfer  of  Fletcher's  interest  in  the  lands;  or,  2.  That 
Fletcher,  when  joining  Sherk  and  Large  in  the  deed  to 
defendant,  said  transfer  having  been  executed  subsequently 
to  the  making  of  the  deed  to  Mrs.  Fletcher,  conunitted  a  fraud 
on  the  power  company,  and,  as  in  the  case  of  the  deed  to 
Friedman,  violated  the  provisions  of  section  533  of  the  Penal 
Code,  supra.  The  first  stated  hypothesis  is  the  more  reason- 
able, perhaps,  in  view  of  Fletcher's  peculiar  position  with  ref- 
erence to  this  action.  In  this  connection,  it  is  to  be  observed 
that,  while  the  action  here  is  against  the  Victor  Power  Company, 
a  corporation,  it  is  obvious  that  a  judgment  in  its  favor  would 
inure  greatly  to  the  benefit  of  Fletcher,  since  he  was  not  only 
manager  of,  but  a  large  stockholder  in,  the  defendant  at  the 
time  of  the  trial  of  this  action.  And  it  may  parenthetically 
well  be  observed  that  Fletcher,  as  such  manager  and  itock- 
holder,  if  not  strictly  in  a  legal  aspect,  was,  nevertheless,  most 
certainly  in  substantial  eflfect,  in  this  action,  in  the  very 
unenviable  position  of  one  who  attempts  to  bolster  up  his  own 
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title  to  property  by  and  upon  his  own  fraudulent  act,  or,  in 
other  words,  attempts  to  establish  that  his  own  deed  is  void 
because  it  was  made  and  delivered  in  fraud  of  the  rights  of 
his  prior  grantee. 

However,  as  before  stated,  all  the  foregoing  facts  and  con- 
siderations were  brought  out  by  the  defendant  itself  in  at- 
tempting to  support  its  claim  of  ownership  of  the  property 
in  controversy,  and  were,  in  our  opinion,  sufficient  to  indicate 
the  bad  faith  of  the  transaction  on  which  the  defendant  has 
planted  its  resistance  to  the  plaintiff's  claim  of  ownership  and 
to  call  for  a  satisfactory  explanation  thereof,  if  one  may  be 
given.  In  other  words,  we  believe  that,  in  equity  and  good 
conscience,  it  was  a  duty  incumbent  upon  the  defendant  to 
make  such  an  explanation  before  the  plaintiff  should  have 
been  called  upon  to  show  that  he  had  taken  his  deed  without 
notice  of  a  prior  deed  which  the  facts  and  circumstances 
brought  out  by  the  defendant  itself  tend  strongly  to  show 
was  not  made  and  given  in  good  faith  and  for  a  valuable 
consideration. 

But,  as  stated,  the  judgment  must  be  reversed  because  of 
the  insufficiency  of  the  evidence  to  support  the  finding  of 
special  damage. 

The  court  found  that,  by  reason  of  the  ouster  of  and  the 
wrongful  detention  of  tiie  property  in  controversy  from  the 
plaintiff,  the  latter  was  damaged  in  the  sum  of  five  hundred 
dollars.  The  court  further  found  that  the  plaintiff,  after 
having  been  ejected  from  the  Weyand  Building  by  the  defend- 
ant, was,  by  reason  of  the  withholding  by  the  defendant  of 
the  possession  of  the  Friedman  Building,  prevented  from 
engaging  in  the  saloon  business  in  Harrison  Qulch,  there  being 
no  other  building  in  said  town  suitable  for  such  a  business ; 
that  the  saloon  business  theretofore  conducted  by  the  plain- 
tiff had  returned  him  a  profit  of  $150  per  month,  and  that 
said  business  and  profits  had  been  totally  destroyed  by  the 
said  wrongful  act  of  the  defendant,  and  that  by  reason  thereof 
the  plaintiff  had  been  further  damaged  in  the  sum  of  five 
hundred  dollars. 

As  to  special  damage,  the  court  found  as  follows: 

**That  plaintiff  from  the  15th  day  of  December,  1909,  to 
the  time  of  the  commencement  of  said  action,  had  been  con- 
tinuously engaged  in  the  conducting  of  the  saloon  business 
in  that  certain  building  in  the  town  of  Harrison  Gulch,  county 
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of  Shasta,  state  of  California,  commonly  known  as  and  called 
the  *Weyand  Building.'  That  during  all  of  said  times  the 
said  Weyand  Building  was  too  small  for  the  proper  handling 
of  the  said  saloon  business  of  the  plaintiff.  That  there  is 
situated  on  the  property  described  in  paragraph  I  of  these 
Findings,  a  building  known  as  the  'Friedman  Building,'  which 
building  was  of  sufficient  size  to  accommodate  the  said  saloon 
business  of  plaintiff.  That  during  said  time  there  was  no 
other  building  in  said  town  of  Harrison  Gulch  which  plaintiff 
during  any  of  said  times  was  able  to  secure,  or  could  secure, 
that  was  suitable  for  the  transaction  of  his  said  saloon  busi- 
ness. That  by  reason  of  the  withholding  of  the  possession  of 
the  said  Friedman  Building  from  plaintiff,  plaintiff  has  been 
specially  damaged  in  this,  that  he  was  during  said  time 
greatly  restricted  in  the  volume  of  business  which  he  other- 
wise would  have  been  able  to  do  and  was  and  has  been  de- 
prived of  a  large  revenue  which  he  would  have  otherwise 
received  if  he  had  been  permitted  to  use  and  occupy  said 
Friedman  Building  for  sidoon  purposes  during  said  time,  by 
reason  whereof  he  had  been  specially  damaged  in  the  sum  of 
$3,000.00." 

Although  the  language  of  the  foregoing  finding,  'Hhat  plain- 
tiff from  the  fifteenth  day  of  December,  1909,  to  the  time  of 
the  commencement  of  said  action/'  etc.,  is  rather  ambiguous, 
still  it  seems  clear  enough  that  the  words  ''the  said  action" 
mean  the  present  action,  since  no  other  action  is  previously 
mentioned  in  the  findings.  There  is  a  further  ambiguity  in 
the  language  of  the  finding  in  that  this  action  was  commenced 
on  the  first  day  of  February,  1910,  while  the  amended  and 
supplemental  complaints  were  filed  on  November  4,  1910. 
The  supplemental  complaint  set  up  the  claim  for  the  special 
damages  found  in  the  quoted  finding.  If  the  finding  refers 
to  the  time  at  which  the  action  was  actually  commenced  (Feb- 
ruary 1, 1910),  then  the  special  damages  allowed  by  the  court 
covered  only  the  period  from  December  15,  1909,  to  February 
1,  1910,  or  a  period  of  forty-seven  days.  If,  as  perhaps  is 
true,  it  referred  to  the  period  from  the  fifteenth  day  of 
December,  1909,  to  the  date  of  the  filing  of  the  supplemental 
complaint,  then  the  damages  therein  awarded  cover  a  period 
of  a  trifle  over  eleven  months. 

But,  in  either  case,  the  damage  claimed  to  have  been  suf- 
fered by  the  plaintiff  in  the  particular  referred  to  is  entirely 
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too  remote  and  speculative  to  uphold  a  finding  of  special  dam- 
ages on  that  score  in  the  enormous  sum  of  three  thousand 
dollars.  The  evidence  does  not  establish  a  substantial  cri- 
terion by  which  special  damages  by  reason  of  the  wrongful 
withholding  of  the  property  from  the  plaintiff  may  be  approxi- 
mately estimated.  In  such  causes  as  this,  the  plaintiff's  right 
to  recover  for  such  a  loss  as  is  involved  in  the  finding  under 
consideration  depends  on  his  proving  with  sufficient  certainty 
that  the  advantages  he  claims  would  have  resulted  had  the 
acts  of  the  defendant  complained  of  by  him  not  been  com- 
mitted. 

The  award  of  special  damages  is  founded  upon  the  hypothe- 
sis, which  is  presented  by  the  supplemental  complaint,  that, 
inasmuch  as  the  Friedman  Building  was  of  larger  dimensions 
or  more  capacious  than  the  Weyand  Building,  the  volume  of 
the  plaintiff's  business  would  have  been  greatly  increased, 
with  a  corresponding  increase  in  profits  therefrom,  had  the 
plaintiff  not  been  wrongfully  deprived  by  the  defendant  of 
the  possession  of  the  former  building  and  he  thus  enabled 
to  occupy  and  use  said  building  for  the  purposes  of  the  saloon 
business. 

There  is  no  necessity  for  reviewing  at  length  in  this  opinion 
the  testimony  offered  and  received  in  support  of  that  prop- 
osition and  upon  which  the  trial  court  predicated  the  above- 
quoted  finding.  Most  of  whatever  proof  there  is  in  the 
record  upon  this  question  of  special  damages  came  from  the 
testimony  of  the  plaintiff  himself.  He  testified  that,  during 
the  period  of  time  that  the  possession  of  the  Friedman  Build- 
ing was  withheld  from  him  by  the  defendant,  and  while  he 
was  still  occupying  the  Weyand  Building,  and  during  the 
laat  six  months  of  his  occupancy  of  said  building,  his  receipts 
for  sales  of  liquor  amounted  to  an  average  of  $48  per  day,  of 
which  $18  represented  profits.  He  remained  in  possession 
of  the  Weyand  Building  until  the  thirtieth  day  of  October, 
1910,  or  down  to  four  days  before  his  supplemental  complaint 
wan  filed.  Accepting  his  statement  that  his  net  earnings 
during  the  period  mentioned  amounted  to  $18  per  day,  it,  of 
course,  follows  that  his  loss,  by  reason  of  being  deprived  of 
the  occupancy  and  use  of  the  Friedman  Building,  would  be 
the  difference  between  the  amount  so  earned  and  any  sum  in 
excess  of  said  amount  which  he  might  show  with  sufficient 
certainty  that  he  would  have  earned  as  profits  had  he,  during 


Digitized  byLjOOQlC 


520  PuRCBLL  v.  ViCTOE  Powi»  ETC.  Co.     [29  Cal.  App. 

that  time,  occupied  and  used  said  building  for  the  purposes 
of  the  business  in  which  he  was  engaged.  The  record  does 
not  disclose  that  this  difference  has  been  ascertained  or  even 
approximately  so.  There  is  testimony  by  the  plaintiff  and 
another  witness  testifying  in  his  behalf  that  the  plaintiff's 
saloon  in  the  Weyand  Building  was  generally  crowded  for 
room  because  of  the  large  number  of  frequenters  thereto,  and 
that  the  saloon  was  not  of  sufficient  dimensions  to  hold  the 
number  of  card  tables  necessary  to  accommodate  such  of  the 
plaintiff's  customers  as  desired  to  play  at  cards  for  drinks. 
The  plaintiff  appears  to  have  regarded  the  lack  of  room  for 
additional  tables  as  constituting  the  principal  drawback  of 
the  Weyand  Building  to  his  business;  but  it  was  not  shown, 
nor  was  there  any  attempt  at  showing,  how  much  business 
was  turned  in  by  the  card  games  to  the  plaintiff,  nor  is  it 
satisfactorily  made  to  appear  that  he  would  have  actually 
sold  more  liquor  had  he  been  able  to  add  to  Ms  establishment 
a  sufficient  number  of  card  tables  to  have  accommodated  all  his 
customers  desiring  to  play  at  cards.  For  aught  that  appears 
to  the  contrary  from  the  record,  those  of  his  customers  having 
a  predilection  for  card-playing  who  were  deprived  of  the 
opportunity  of  indulging  in  that  pastime  because  of  lack  of 
facilities  in  that  respect  might  have  patronized  the  plaintiff's 
bar  to  an  extent  equal  to  that  which  they  would  have  done 
had  they  been  engaged  in  card-playing.  At  any  rate,  as 
before  declared,  there  is  no  satisfactory  showing  that  the 
plaintiff  suffered  the  loss  of  any  business  by  reason  of  the 
comparatively  restricted  dimensions  of  the  Weyand  Build- 
ing. The  most  that  can  be  said  of  all  the  testimony  presented 
by  the  plaintiff  upon  this  element  of  special  damage  is  that 
he  did  a  profit-producing  business  while  he  occupied  the 
Weyand  Building.  Clearly,  this  is  not  sufficient  warrant  for 
a  finding  that  he  would  have  done  a  greater  amount  of  busi- 
ness and  as  a  consequence  derived  larger  profits  had  he  been 
allowed  the  occupancy  and  use  of  the  Friedman  Building  for 
the  purposes  of  his  business. 
The  judgment  is  reversed. 

Chipman,  P.  J.,  and  Burnett,  J.,  eoneurred. 
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[Grim.  No.  439.    Second  Appellate  Dittrlot.— February  1,  1916.) 
THE  PEOPLE,  Respondent,  v.  E.  D.  LOVE,  Appellant 

CsiMiNAL  Law— Commission  or  Lasoivioub  Aot — Bvidsnck — Pboof  ov 
Offense  Au^oed. — In  a  proseeution  under  section  288  of  the  Penal 
Code,  which  makes  punishable  aets  of  a  lascivious  nature  "other  than 
the  acts  constituting  other  crimes  provided  for  in  part  two  of  this 
code,"  it  cannot  be  contended  that  the  evidence  established  a  dif- 
ferent charge  from  that  alleged  in  the  information,  in  that  the  acts 
described  by  the  prosecuting  witness  constituted  an  oifense  under 
section  288a  of  such  code,  where  the  latter  section  was  not  enacted 
until  after  the  date  of  the  oifense  alleged  in  the  information. 

Ilk. — CoNSTBuonoN  of  Code — Commission  of  Offense — Child  Undee 
FouBTBEN  Years. — The  provision  contained  in  section  288  of  the 
Penal  Code  that  the  oifense  therein  described  may  be  committed  hy 
"any  person,"  includes  a  child  under  the  age  of  fourteen  years. 

Id. — Acts  of  Sodomy — ^Belkvanct  of  Pboof. — ^Proof  of  prior  lasciv- 
ious acts,  even  though  such  proof  tends  to  show  the  commission  of 
the  distinct  crime  of  sodomy,  is  relevant  for  the  purpose  of  illustra- 
ting the  lascivious  disposition  of  the  defendant. 

iDy— EVIDENCB — ^KNOWLEDGE    OF    WBONOFULNBSS    OF    ACTS — ^EXCLUSION 

OF  Testimony — ^Lack  of  Pbejudice. — In  a  prosecution  for  the  com- 
mission of  lascivious  acts  with  a  boy  of  the  age  of  fourteen  years, 
there  is  no  error  in  sustaining  an  objection  to  a  question  addressed 
to  the  complainant  as  to  whether  or  not  he  knew  that  the  aets 
eharged  were  wrong  at  the  time  of  their  commission,  which  question 
was  asked  for  the  purpose  of  showing  that  if  the  witness  understood 
their  wrongfulness,  he  became  an  accomplice,  and  his  testimony  re- 
quired corroboration,  in  the  absence  of  any  outline  by  defendant's 
counsel  of  the  purpose  of  the  question,  or  request  for  an  instruction 
as  to  the  necessity  of  corroboration  of  the  testimony  of  an  ac- 
complice, or  an  instruction  calling  the  Jury's  attention  to  the  matter 
as  to  whether  the  witness  had  sui&cient  understanding  of  the  nature 
of  the  act  committed  to  become  an  accomplice. 
Id. — ^Reputation  of  Witnbss — Expbession  of  Opinion — Sufvigibncy 
OF  FouNDAnoN-^DiscBETiON. — The  question  as  to  whether  a  suffi- 
cient foundation  has  been  laid  to  warrant  a  witness  in  expressing 
an  opinion  as  to  general  reputation  is  a  matter  especially  committed 
to  the  judgment  of  the  trial  oourt,  and  unless  that  discretion  is 
shown  to  have  been  abused  there  can  be  no  prejudicial  error. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  triaL  T.  L. 
Lewifii  Judgew 
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The  facts  are  stated  in  the  opinion  of  the  court. 

E.  L.  Johnson,  for  Appellant* 

U.  S.  Webb,  Attorney-General,  and  Robert  M.  Clarke, 
Deputy  Attomey-Qeneral,  for  Respondent. 

JAMES,  J. — Defendant  was  convicted  of  having  accom- 
plished the  crime  described  in  section  288  of  the  Penal  Code, 
by  committing  certain  lascivious  acts  with  a  boy  with  intent 
as  specified  in  the  section  referred  to.  As  punishment  for  the 
offense  the  trial  judge  ordered  that  he  be  imprisoned  in  the 
state  prison  for  a  long  term  of  years.  The  appeal  is  from 
that  judgment  and  from  an  order  denying  the  motion  for  a 
new  trial. 

The  evidence  offered  in  support  of  the  allegations  of  the 
information  was  in  the  main  given  by  the  boy  in  question,  who 
described  in  detail  very  shocking  acts  alleged  to  have  been 
committed  with  him  by  appellant.  Appellant  was  the  keeper 
of  a  merchandise  store  in  the  city  of  San  Diego  and  the  father 
of  the  Mexican  boy  named  in  the  information  was  a  patron 
of  his  store.  In  the  rear  of  the  store  appellant  had  a  bedroom 
for  his  own  use,  he  appearing  to  be  an  unmarried  man.  It 
was  in  this  room  that  the  alleged  criminal  acts  are  said  to 
have  been  committed.  The  father  of  the  boy  testified  that 
upon  going  into  the  front  of  the  store  to  make  some  purchase 
he  failed  to  find  the  appellant  there,  and  discovered  him  in 
the  bedroom  lying  upon  the  bed  in  company  with  the  boy, 
his  body  being  in  contact  with  that  of  the  boy.  He  was  not 
able  to  see  what  act  the  two  were  committing,  for  appellant 
immediately  arose  from  the  bed  and  the  boy  went  through  a 
rear  door.  Upon  being  questioned  by  the  father,  the  son  told 
the  latter  what  he  and  appellant  had  been  doing  in  the  room, 
and  the  arrest  followed.  While  on  the  witness-stand  the  boy, 
in  addition  to  describing  the  acts  committed  with  him,  stated 
that  the  same  kind  of  acts  had  been  upon  prior  occasions  prac- 
ticed between  the  two.  There  was  t^timony  given  by  other 
witnesses  that  the  boy  had  been  seen  in  and  about  the  store 
and  rooms  of  the  appellant. 

It  is  first  claimed  that  the  evidence  established  a  different 
offense  from  that  alleged  in  the  information,  in  that  the  acts 
described  by  the  boy  constituted  an  offense  under  section  288a 
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of  the  Penal  Code,  and  therefore  could  not  be  proved  under  a 
charge  framed  agreeable  to  the  provisions  of  section  288  of 
the  same  code.  The  section  under  which  appellant  was  prose- 
cuted makes  punishable  acts  of  a  lascivious  nature  ''other 
than  the  acts  constituting  other  crimes  provided  for  in  part 
two  of  this  code."  It  is  a  sufficient  answer  to  this  conten- 
tion, as  is  properly  stated  by  the  attorney-general,  that  sec- 
tion 288a,  referred  to  by  counsel  for  appellant,  was  not  a  law 
at  the  time  of  the  commission  of  the  offense  alleged.  The 
information  and  proof  made  fixed  the  date  of  the  alleged  crime 
as  of  the  15th  of  April,  1915.  Section  288a  was  a  new  section 
enacted  by  the  legislature  of  1915,  which  did  not  become 
effective  until  August  of  that  year. 

We  think  there  is  no  merit  in  the  added  contention  that 
because  section  288  provides  that  the  offense  may  be  committed 
by  "any  person,"  that  a  child  under  the  age  of  fourteen  is 
not  such  a  person.  The  evidence  was  ample  to  show  the 
lascivious  motives  of  appellant  in  causing  or  persuading  the 
boy  to  contribute  to  the  commission  of  the  offense.  Counsel 
here  suggests  another  question,  which  refers  to  an  alleged  error 
committed  by  the  court  in  ruling  upon  certain  offered  testi- 
mony. On  cross-examination  the  boy  was  asked:  ''Q.  At 
the  time  that  you  say  that  these  acts  were  done,  did  you 
know  that  they  were  wrong  t"  This  was  objected  to  as 
''immaterial,"  and  the  objection  was  sustained.  Counsel 
went  no  further  with  questions  in  that  direction,  and  did  not 
outline  to  the  court  what  theory  he  was  pursuing  in  calling 
for  testimony  as  to  the  fact  indicated.  He  now  argues  that, 
as  the  boy  was  under  the  age  of  fourteen  years,  he  was  pre- 
sumptively incapable  of  committing  a  crime  unless  he  knew 
and  appreciated  the  wrongfulness  of  the  acts.  Section  26  of 
the  Penal  Code  does  provide  that  all  persons  are  capable  of 
committing  crimes  except:  "1.  Children  under  the  age  of 
fourteen,  in  the  absence  of  clear  proof  that  at  the  time  of 
committing  the  act  charged  against  them,  they  knew  its  wrong- 
fulness." It  is  argued  that  the  testimony  was  material  be- 
cause, if  the  boy  understood  the  nature  of  the  act  and  that  it 
was  wrong,  he  became  an  accomplice  with  the  appellant,  and 
therefore  his  testimony  would  require  corroboration.  The 
independent  testimony  introduced,  as  we  have  suggested  the 
general  substance  of  it,  was  corroborative,  and  probably  in 
this  view  we  would  be  compelled  to  say  that  the  error,  if 
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any,  did  not  result  in  a  miscarriage  of  justice.  However,  we 
conceive  that  in  order  to  make  the  ruling  of  the  court  amount 
to  prejudicial  error,  counsel  should  have  ealled  attention  to 
his  purpose  in  asking  the  question  which  was  ruled  out. 
Furthermore,  the  jury  had  before  it  the  boy,  and  had  the 
opportunity  of  observing  the  state  of  his  mental  development, 
his  ability  to  understand,  and  altogether,  under  the  facts  and 
circumstances,  it  would  seem  that  they  were  authorized  to 
draw  a  conclusion  from  the  testimony  before  the  court  upon 
the  very  matter  adverted  to.  But  appellant  did  not  propose 
a  single  instruction  to  the  court  dealing  with  the  question  of 
the  necessity  made  by  the  law  which  requires  an  accomplice 
to  be  corroborated,  or  any  instruction  pointing  the  attention 
of  the  jury  to  the  matter  as  to  whether  the  boy  had  sufficient 
understanding  of  the  nature  of  the  act  committed  as  to  become 
an  accomplice.  Under  such  a  state  of  the  record,  we  think  the 
contention  for  error  as  to  that  proposition  is  not  well  founded. 

It  is  contended  next  that  evidence  was  introduced  tending 
to  show  that  appellant  committed  acts  of  sodomy  with  the 
prosecuting  witness,  which  would  not  be  included  within  the 
acts  described  by  section  288.  The  testimony  of  the  boy  does 
very  strongly  hint  that,  in  addition  to  other  lascivious  E&ts, 
the  crime  of  sodomy  was  committed,  although  it  cannot  clearly 
be  told  that  such  was  the  case.  This  testimony,  which  was 
given  in  response  to  direct  questions,  was  all  answered  with- 
out objection  being  made.  But  at  the  conclusion  of  it  appel- 
lant's counsel  said:  ''We  object  to  that  and  move  to  strike 
out  all  the  prior  testimony  along  that  line.  I  think  that  is 
absolutely  incompetent  under  the  charge  in  this  case,  a  sepa- 
rate and  distinct  matter.''  The  court  responded  that  the 
objection  was  sustained.  Not  only  was  the  ruling  in  its  whole 
purport  favorable  to  appellant,  but  the  objection  to  the  testi- 
mony, in  view  of  the  fact  that  it  was  brought  out  by  direct 
questions  of  the  prosecution,  was  waived.  This  court  has  held 
in  People  v.  Harrison,  14  Gal.  App.  545,  [112  Pac.  733],  that, 
under  a  charge  there  considered  which  was  like  the  one  here, 
proof  of  prior  lascivious  acts,  even  though  that  proof  tends 
to  show  the  commission  of  the  distinct  crime  of  sodomy,  is 
relevant  for  the  purpose  of  illustrating  the  lascivious  dis- 
position of  the  person  charged. 

We  think  that  the  court  did  not  abuse  its  discretion  in  re- 
fusing to  allow  the  witness  Maud  Hill  to  testify  as  to  the 
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general  reputation  of  the  father  of  the  boy  for  truth,  honesty, 
and  integrity.  The  question  as  to  whether  a  sufficient  founda- 
tion has  been  laid  to  warrant  a  witness  in  expressing  such  an 
opinion  is  a  matter  especially  committed  to  the  judgment  of 
the  trial  court,  and  unless  that  discretion  is  shown  to  have 
been  clearly  abused,  there  can  be  no  prejudicial  error.  Two 
witnesses  were  asked  by  appellant's  counsel  as  to  whether  they 
would  believe  statements  of  the  father  of  the  boy  if  given 
under  oath,  to  which  questions  objections  were  sustained. 
This  court  in  the  case  of  People  v.  Corey,  8  Cal.  App.  726, 
[97  Pac.  907] ,  has  held  that  such  a  question  may  properly  be 
asked,  but  we  need  not  here  determine,  assuming  that  there 
might  be  among  the  justices  of  this  court  a  difference  of 
opinion  as  to  that  matter,  the  correctness  of  that  holding,  as 
subsequent  to  the  date  of  that  decision  an  amendment  to  the 
constitution  has  been  made  which  requires  that  no  reversal 
shall  be  ordered  unless  it  appears  that  by  reason  of  the  error 
alleged  a  miscarriage  of  justice  has  resulted.  The  appellant 
was  permitted  to  make  proof  of  his  own  reputation,  and  also 
of  the  alleged  bad  reputation  of  the  boy's  father,  who  ap- 
peared as  a  witness  against  him.  It  can  only  be  in  cases 
where  there  has  been  an  undue  restriction  of  this  privilege  to 
make  proof  as  to  personal  character  that  error  of  a  sufficiently 
prejudicial  character  to  warrant  a  new  trial  can  be  said  to 
have  been  committed. 

A  careful  examination  of  the  record  makes  it  clear  to  us 
that  there  was  sufficient  competent  evidence  heard  to  support 
the  verdict  of  the  jury. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[Crlm.  No.  804.    Third  Appellate  District.— Pebruary  1, 191«.]« 

THE  PEOPLE,  Respondent,  v.  SALVATORE  CAVALLINI, 

Appellant. 

Intdzigatinq  Liquors— Keeping  Plage  fok  Saub  and  Distbibxition — 
Character  or  Terkitobt — Information. — An  information  eharging 
a  defendant  with  the  crime  of  keeping  and  conducting  a  place  for  the 
sale  and  distribution  of  alcoholic  liquors  in  "no-license  territory," 
should  contain  a  direct  averment  that  the  territory  was  of  such  char- 
acter,  and  the  date  when  the  ordinance  so  declaring  became  effec- 
tive should  be  stated  or  proven. 

lb. — EviDENOE— Keeping  or  Place  Prior  to  Date  Alleged — ^Prbju- 
DiGiAL  Error. — In  a  prosecution  for  the  crime  of  keeping  a  plae« 
for  the  sale  and  distribution  of  alcoholic  liquors  in  "no-license  ter- 
ritory," where  it  is  neither  alleged  in  the  information  nor  proven 
at  the  trial  that  the  territory  was  "no-license  territory"  prior  to  the 
date  alleged  in  the  information,  it  is  reversible  error  to  admit  evi- 
dence that  the  defendant  prior  to  such  date  kept  a  place  of  pablie 
resort  where  alcoholic  liquors  were  sold  and  distributed. 

APPEAL  from  a  judgment  of  the  Superior  Conrt  of 
Madera  County,  and  from  an  order  denying  a  new  trial. 
W.  M.  Conley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oonrt. 

L.  J.  Schino,  M.  H.  Edwards^  H.  Bricklej,  and  H.  K.  Lan- 

dram,  for  Appellant. 

n.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attomey-Qeneraly  for  Bespondent. 

CHIPMAN,  P.  J.— This  case  was  determined  October  29, 
1915,  and  opinion  filed  on  that  day.  (21  Cal.  App.  Dec.  583.) 
A  rehearing  was  ordered  particularly  upon  two  points :  First. 
Is  the  information  sufficient  to  show  that  the  fourth  super- 
visor district  of  Madera  County  was  no-license  territory  t 
Second.  Was  evideuce  tending  to  show  that  defendant  kept 
and  conducted  a  place  where  alcoholic  liquors  were  sold  on 
days  prior  to  September  30, 1914,  admissible! 

Defendant  was  convicted  and  sentenced  to  pay  a  fine  of 
six  hundred  dollars  and  to  be  imprisoned  in  the  county  jail 
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for  the  period  of  seven  months.  He  appeals  from  the  judg- 
ment and  the  order  denying  his  motion  for  a  new  trial. 

The  information  reads  as  follows:  ''Salvatore  Cavallini  is 
accused  by  the  district  attorney  for  the  county  of  Madera, 
state  of  California,  by  this  information,  of  the  crime  of  keep- 
ing and  conducting  a  place  where  alcoholic  liquors  are  kept 
for  the  purpose  of  sale  and  distribution  in  *  no-license  terri- 
tory, '  committed  as  follows :  The  said  Salvatore  Cavallini  on 
or  about  the  30th  day  of  September,  nineteen  hundred  and 
fourteen  at  and  in  the  said  county  of  Madera,  and  state  of 
California,  and  prior  to  the  filing  of  this  information  did 
willfully  and  unlawfully  keep  a  place  of  public  resort  in  the 
fourth  supervisor  district  of  Madera  County  and  did  keep 
in  said  place  of  public  resort  for  the  purpose  of  sale  and  dis- 
tribution in  said  *  no-license  territory,'  alcoholic  liquors,  to 
wit:  beer,  whisky,  wine  and  fermet,  contrary  to  the  form, 
torce  and  effect  of  the  statute,"  etc. 

In  our  former  opinion  we  stated  that  there  should  have 
been  a  direct  averment  of  the  fact  that  the  district  mentioned 
was  '* no-license  territory,"  and  we  may  here  add  that  the 
date  when  the  ordinance  so  declaring  took  effect  should  have 
been  stated  or  should  have  been  proven.  We  were,  however, 
influenced  in  our  decision  upon  the  demurrer  and  also  as  to 
the  admissibility  of  certain  evidence  by  a  stipulation  made 
at  the  opening  of  the  trial  which  we  assumed  was  in  effect 
an  admission  that  the  district  was  '* no-license  territory"  by 
force  of  an  ordinance  passed  prior  to  September  30, 1914,  and 
covering  the  period  to  which  evidence  would  relate.  It  seemed 
to  us  that  as  the  attack  made  on  the  information  was  aimed 
solely  at  the  omission  clearly  to  allege  the  existence  of  an 
ordinance  making  the  district  ''no-license  territory,"  this 
omission  might  be  disregarded  where  all  parties  admitted  the 
existence  of  the  ordinance  and  went  to  trial  pursuant  to  the 
stipulation. 

It  seems,  however,  that  the  full  record  on  the  subject  was 
overlooked.  The  question  arose  in  the  first  instance  on  the 
demurrer  to  the  information  which  was  overruled  by  the  court. 

In  his  opening  statement  to  the  jury  the  district  attorney, 
Mr.  Murray,  addressing  himself  to  defendant's  attorney,  said: 
"I  suppose,  Mr.  Schino,  you  will  admit  that  the  fourth  super- 
visor district  on  the  date  alleged  in  the  information  was  'dry 
territory 't    Mr.  Schino:  No,  sir;  if  your  Honor  please,  we 
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desire  to  make  a  formal  objection  in  that  respect.  If  I  make 
that  admission  I  will  be  bound  by  it.  As  quick  as  the  first 
witness  is  sworn  I  desire  to  interpose  an  objection  covering 
that  proposition,  unless  your  Honor  desires  me  to  make  the 
objection  at  this  time.  The  Court:  You  may  as  well  make 
your  motion  now.  Mr.  Schino:  We  will  consider  it  made 
after  the  first  witness  is  sworn f  The  Court:  Yes.  Mr. 
Schino :  We  will  object  to  any  testimony  being  introduced 
in  the  case  with  reference  to  the  fourth  supervisor  district 
of  Madera  County  being  *dry  territory,'  upon  the  ground 
that  the  information  does  not  allege  that  the  fourth  super- 
visor district  of  Madera  County  at  the  time  mentioned  in  the 
information  was  in  'no-license  territory.'  Second:  That  the 
information  does  not  allege  that  any  of  the  enumerated  alco- 
holic liquors  contained  therein  are  alcoholic  liquors  within 
the  meaning  of  the  code,  or  within  the  meaning  of  the  local 
option  act  under  which  the  defendant  is  being  prosecuted, 
and  upon  the  same  ground  as  urged  at  the  hearing  on  the  de- 
murrer. The  Court:  The  objection  will  be  overruled.  Now, 
I  suppose  under  the  objection  you  will  admit  it  was  'no- 
license  territory M  Mr.  Schino:  Yes,  we  will  admit  it  with 
the  understanding  of  course,  we  reserve  our  objection.  The 
Court:  Certainly,  that  is  understood,  but  he  will  not  have 
to  bring  in  the  records  to  make  the  proof  t  Mr.  Schino:  Cer- 
tainly not  The  Court:  Then,  gentlemen  of  the  jury,  it  ia 
stipulated  by  and  between  respective  oounsel  representing 
the  people  and  the  defendant  that  the  fourth  supervisor  dis- 
trict of  Madera  County  is  'no-license  territory.'  That  will 
be  taken  by  you  as  a  fact  in  the  ease.  Mr.  Schino:  That  ia 
on  the  30th  of  September,  1914.  The  Court:  Yes,  I  have  no 
reference  to  anything  else  except  aa  to  the  date  of  this  in- 
formation, that  is  on  the  80th  of  September,  1914,  the  fourth 
supervisor  district  of  the  county  of  Madera  was  in  'no-licenae 
territory.'    Call  your  first  witness." 

The  stipulation  went  no  further  than  an  admission  that,  on 
September  80,  1914,  the  district  was  ''no-license  territory," 
and  this  admission  was  subject  to  defendant's  objection  that 
evidence  showing  a  violation  of  the  local  option  law  was  not 
admissible,  for  the  reason  that  the  information  failed  to  state 
a  public  offense. 

Passing  for  the  moment  the  alleged  insufficiency  of  the  in- 
formation to  state  a  public  offense,  and  assuming  that  it  was 
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sufficient,  the  burden  was  upon  the  prosecution  to  show  that 
defendant  was  guilty  as  charged  on  September  30,  1914,  for 
there  was  no  evidence  and  no  admission  of  the  existence  of  any 
ordinance  declaring  the  district  to  be  "no-license  territory" 
prior  to  that  date.  In  our  former  opinion  we  held  that  evi- 
dence that  defendant  kept  a  place  of  public  resort  for  the 
purpose  of  sale  and  distribution  of  alcoholic  liquors  at  times 
prior  to  September  30,  1914,  was  admissible  as  tending  to 
show  the  character  of  the  place  and  purpose  of  defendant  on 
that  day.  All  this  evidence  went  before  the  jury  under  de- 
fendant's objection.  Upon  further  reflection,  and  particu- 
larly in  view  of  the  fact  that  it  was  not  shown  that  the  dis- 
trict was  no-license  territory  prior  to  September  30th,  we 
think  the  evidence  was  inadmissible  and  was  prejudicial.  It 
was  prejudicial  for  the  reason  that  it  constituted  substantially 
all  of  the  evidence  upon  the  fact.  Prior  to  September  30th 
defendant  was  lawfully  engaged  in  the  business  for  which  he 
was  prosecuted;  he  bad  a  local  and  United  States  revenue 
license  to  sell  merchandise  including  liquors;  the  stock  on 
hand  September  30th  was  rightfully  in  his  possession,  and 
was  purchased  some  time  prior  to  that  day.  The  evidence 
was  that  the  officers  seized  quite  a  quantity  of  liquors  at  his 
place  of  business  on  the  mentioned  day,  but  the  purpose  for 
which  he  was  then  keeping  the  place  and  the  liquors  was  left 
to  be  determined  by  the  jury  from  the  evidence  that  he  had 
for  some  months  previously  been  keeping  there  a  place  of 
public  resort  at  which  liquors  were  sold  and  distributed. 

The  case  is  as  if  the  no-license  ordinance  had  taken  effect 
on  September  30th,  and  defendant  was  found  then  to  be  in 
possession  of  a  quantity  of  liquors.  The  local  option  law  does 
not  forbid  the  keeping  of  intoxicating  liquors;  the  offense  con- 
sists in  keeping  them  for  the  purpose  of  sale  and  distribution 
in  no-license  territory.  The  prosecution  sought  to  establish 
this  purpose  and  the  jury  were  to  infer  such  purpose  from  the 
fact  that  defendant  had  at  that  place  for  some  months  pre- 
viously been  conducting  the  business  of  selling  and  distrib- 
uting liquors.  From  the  doing  of  a  lawful  act  the  jury  were 
to  infer  an  intention  to  do  and  the  doing  of  an  unlawful  act. 
Such  an  inference  could  not,  we  think,  have  legitimately  been 
drawn,  and  certainly  would  not  be  sufficient  to  overcome  the 
presumption  of  innocence.    Because  defendant  was  lawfully 
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conducting  the  business  complained  of  on  September  29th, 
and  was  found  on  the  30th  still  in  possession  of  the  place  and 
the  merchandise,  the  jury  were  to  infer  the  commission  of 
the  offense  charged. 

The  court  instructed  the  jury  that  *'the  mere  shipment  of 
alcoholic  liquor,  if  any,  to  the  defendant  in  no-license  terri- 
tory, is  not  of  itself  sufficient  to  establish  guilt  in  a  case  of 
this  kind,"  and  **that  the  mere  keeping  of  alcoholic  liquors 
in  'no-license  territory*  by  defendant  at  his  home,  or  upon 
his  premises  where  he  resides  (his  family  resided  on  the  same 
lot  where  his  place  of  business  was  situated),  is  not  unlawful 
in  itself,  ..."  but  it  must  appear  **that  it  was  the  intention 
or  purpose  of  said  defendant  to  sell  or  distribute  such  liquors 
in  said  no-license  territory";  also  that,  ** under  the  law  of 
this  state,  it  matters  not  in  what  quantities  alcoholic  liquors 
are  kept  in  a  place  in  no-license  territory,  by  any  person,  so 
long  as  the  same  are  not  kept  for  the  purpose  of  sale  and 
distribution."  The  court,  however,  instructed  the  jury  that 
they  were  **to  consider  all  the  evidence  in  the  case,"  which, 
of  course,  included  the  evidence  of  defendant's  having  for 
some  months  prior  to  September  30th  kept  a  place  of  public 
resort  for  the  purpose  of  selling  and  distributing  alcoholic 
liquors.  If  the  jury  had  not  been  permitted  to  consider  the 
evidence  of  prior  acts  and  conduct,  and  had  followed  the 
instructions,  the  possession  alone  of  the  liquors  on  September 
30th  could  not  have  been  regarded  by  the  jury  as  evidence 
of  guilt.  We  do  not  mean  to  hold  that  prior  acts  and  con- 
duct tending  to  show  the  character  of  the  place  and  the  pur- 
pose of  defendant  would  not  have  been  admissible  had  the 
ordinance  been  in  effect  at  the  time  to  which  such  evidence 
related.  Introduced  not  to  prove  distinct  and  separate 
offenses,  but  as  tending  to  show  the  purpose  of  defendant  at 
the  time  of  the  alleged  offense,  we  think  such  acts  and  con- 
duct would  be  admissible. 

If  there  had  been  some  substantial  evidence  that  on  Sep- 
tember 30th  defendant  was  keeping  a  place  of  public  resort 
for  the  purpose  of  selling  and  distributing  alcoholic  liquors, 
the  evidence  of  which  we  are  now  speaking  might  have  been 
admissible  as  tending  to  support  the  evidence  as  to  what  the 
defendant  was  doing  on  the  30th  of  September.  What  we 
hold  is  that,  upon  the  facts  appearing,  the  verdict  was  not  sns- 
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tained  by  evidence  alone  of  prior  acts,  and  evidence  of  such 
acts  should  not  have  been  admitted. 

As  the  judgment  must  be  reversed,  we  do  not  find  it  neces- 
sary to  consider  the  sufSciency  of  the  information,  as,  doubt- 
less, should  there  be  another  trial,  it  will  be  amended  so  as 
to  obviate  all  question. 

The  judgment  and  order  denying  defendant's  motion  for  a 
new  trial  are  reversed. 

Hart,  J.,  and  Burnett,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  80,  1916. 


[Crim.  No.  840.    Third  Appellate  District.— I^bmaiy  t,  191S.] 
THE  PEOPLE,  Respondent,  v,  B.  P.  WOODSON,  Appellant. 

Cbiminal  Law — Adtjutkby — Essentials. — In  order  to  warrant  a  con- 
viction of  the  oifense  denounced  in  section  269b  of  the  Pena]  Gode, 
cohabitation  alone  ia  not  sufficient,  but  there  must  be  an  assumption 
of  the  conjugal  relations,  such  as  sleeping  together,  occupying  the 
same  room  or  bed  at  night,  haying  sexual  intercourse  with  each 
other  as  though  married,  and  many  other  relations  that  are  summed 
up  appropriately  by  the  words  •'cohabiting  with,** 

Id.— Pakbntaob  of  Child— Bxlbvanot  of  EVidencb.— Ib  a  prosecution 
for  such  an  offense  evidence  is  admissible  that  the  defendant  was  the 
father  of  a  child  bom  to  his  companion  in  crime  while  they  were 
living  together  as  husband  and  wife,  where  it  is  shown  that  the  woman 
was  not  cohabiting  with  her  husband. 

Id.— Pa&knt  and  Child— Rebuttal  of  Pbbsumption  of  Legitiicaot. — 
The  presumption  that  a  child  bom  of  a  married  woman  is  legitimate 
may  be  rebutted  by  evidence  showing  that  the  husband  was  incom- 
petent, entirely  absent,  so  as  to  have  no  intercourse  or  communica- 
tion of  any  kind  with  the  mother,  entirely  absent  at  the  period  during 
which  the  child  must,  in  the  course  of  nature,  have  been  begotten,  or 
only  present  ander  such  circumstances  as  aif ord  dear  and  satisfactory 
proof  that  there  was  no  sexual  intercourse. 

Id.— Conduct  of  Defendant— Intboduction  of  Companion  as  Wife. — 
In  such  a  prosecution  there  is  no  error  in  admitting  evidence  showing 
defendant's  attitude  and  conduct  when  he  heard  hit  companion  ia- 
trodttced  as  his  purported  wifa. 
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Id. — Cause  or  Win  Leavimq  Homk — Ezclubion  or  Pboof. — In  such  a 
prosecution  there  is  no  error  in  excluding  evidence  that  the  compan- 
ion of  the  defendant  left  her  home  by  reason  of  the  brutal  treat- 
ment of  her  husband. 

Id.— Character  Witness — Explanation  or  Answer — ^Lagx  of  Peejti- 
DICE. — In  Bueh  a  prosecution  there  is  no  error  in  permitting  a  wit- 
ness as  to  the  general  reputation  of  the  defendant  to  supplement 
his  answer  with  the  explanation  that  he  had  known  the  Tr^endant 
for  three  or  four  years,  and  had  seen  him  often,  and  in  the  last 
two  or  three  years  had  not  seen  him. 

lb. — Conduct  or  Pasties— ^tbiking  Out  or  Answebt— Lack  or  Preju- 
dice.— There  is  no  error  in  striking  out  the  answer  of  the  mother 
of  the  woman  to  the  question  as  to  whether  she  observed  any  im- 
proper conduct  on  the  part  of  either  the  defendant  or  her  daughter 
while  visiting  them,  where  such  answer  was  in  part  not  responsive, 
and  the  responsive  part  subsequently  given  in  answer  to  another 
question. 

Id.— Tims  or  OrrBNss— Instruction— Lack  or  Error. — An  Instmetion 
to  the  jury  to  find  the  defendant  guilty  if  he  lived  in  cohabitation 
and  adultery  "any  time  from  about  the  month  of  November,  1912, 
up  to  the  twenty-seventh  day  of  AprU,  1915,"  is  not  erroneous,  not- 
withstanding the  charge  in  the  information  that  the  offense  was 
committed  "on  or  about  the  twenty-third  day  of  April,  1916." 

lb. — ^Dati  or  OrrEN8»— Averment  in  Indictment. — ^It  is  unnecessary 
to  charge  in  the  indictment  the  precise  date  upon  which  an  offense 
was  committed,  or  to  prove  the  offense  to  have  been  committed  on 
the  day  charged,  except  where  time  is  of  the  essence  of  the  offense. 

Id. — GoNvicnoN  or  DsrsNDANT— Evidbnci  to  n  Considerbd— In- 
struction— Absence  or  Ebiob. — An  instruction  that  "if  the  jury 
believed  to  a  moral  certainty  and  b^ond  a  reasonable  donbt  that  the 
•aid  defendant  did" — reciting  the  averments  of  the  information — 
"then  I  charge  you  it  will  be  your  duty  to  bring  in  a  verdict  of 
guilty  as  charged,"  is  not  erroneous,  for  the  reason  that  it  did  not 
confine  the  jury  to  the  evidence,  where  the  court  also  instructed  the 
jury  that  they  had  no  right  to  go  outside  of  the  evidence^  but  that 
they  must  fairly  consider  all  the  evidence  in  the  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  denying  a  new  trial. 
C.  W.  Norton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Briggs,  and  A.  H.  Carpenter,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-Qeneral,  for  Bespondent 
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BURNETT,  J.— Appellant  was  convicted  of  the  offense 
denounced  in  section  269b  of  the  Penal  Code  as  follows:  ''If 
two  persons,  each  being  married  to  another,  live  together  in 
a  state  of  cohabitation  and  adultery,  each  is  guilty  of  a  felony, 
and  punishable  by  imprisonment  in  the  state  prison  not  ex- 
ceeding five  years." 

After  a  careful  reading  of  the  entire  testimony  we  are  led 
to  say  that  the  evidence  is  abundantly  sufficient  to  support 
the  verdict.  We  may  accept  the  rule  insisted  upon  by  appel- 
lant that,  in  order  to  warrant  a  conviction,  ''there  must  be 
an  assumption  of  the  conjugal  relations,  such  as  deeping 
together,  occupying  the  same  room  or  bed  at  night,  having 
sexual  intercourse  with  each  other  as  though  married^  and 
many  other  relations  that  are  summed  up  appropriately  by 
the  words  'cohabiting  with,'  and  cohabitation  alone  is  not 
enough  under  the  code;  there  must  be  sexual  intercourse  be- 
tween them.  Adultery  and  occasional  acts  are  not  enough," 
then  the  showing  made  by  the  people  measures  up  fully  to 
the  requirement.  Indeed,  the  evidence  of  guilt  seems 
exceptionally  strong  when  we  consider  the  usual  difficulty  of 
establishing  such  a  charge.  The  inculpatory  facts  and  cir- 
cumstances are  marshaled  and  set  out  in  his  brief  by  the 
attorney-general,  but  we  do  not  fed  called  upon  to  repeat 
them  here. 

Evidence  was  received  that  appellant  was  the  father  of  a 
child  bom  to  his  companion  in  crime  while  they  were  living 
together  as  husband  and  wife.  The  admisdon  of  appellant 
to  that  effect,  evidence  that  the  wife's  husband  had  no  oppor- 
tunity for  sexual  relations  with  her  within  the  requidte 
period,  and  other  drcumstances  were  introduced  which  could] 
leave  little  doubt  as  to  the  correctness  of  respondent's  daim 
as  to  the  parentage  of  the  child. 

Appellant  contends  that  such  evidence  was  not  admissible, 
and  he  cites,  among  other  authorities,  Estate  of  Mills,  137 
Cal.  298,  [92  Am.  St.  Bep.  175,  70  Pac.  91].  But  the  rule 
stated  therein  has  application  to  "the  issue  of  a  wife  cohab- 
iting with  her  husband."  Here  the  evidence  for  the  people 
showed  that  the  woman  was  not  cohabiting  with  her  husband, 
but  was,  during  all  the  time  in  question,  cohabiting  with  de- 
fendant In  the  Mills  case,  supra,  it  was  said:  "The  modem 
rule  was  stated  by  Lord  Langsdale  in  Hargrave  v.  Hargravs, 
9  Beav.  552,  [50  Eng.  Beprint,  457],  as  follows:  'A  diild 
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born  of  a  married  woman  is  in  the  first  instance  presumed  to 
be  legitimate.  The  presumption  thus  established  by  law  is 
not  to  be  rebutted  by  circumstances  which  only  create  doubt 
and  suspicion,  but  it  may  be  wholly  removed  by  proper  and 
sufficient  evidence  showing  that  the  husband  was  (1)  incom- 
petent; (2)  entirely  absent,  so  as  to  have  no  intercourse  or 
oommunication  of  any  kind  with  the  mother;  (3)  entirely 
absent  at  the  period  during  which  the  child  must,  in  the 
course  of  nature,  have  been  begotten;  or  (4)  only  present 
under  such  circumstances  as  afford  clear  and  satisfactory 
proof  that  there  was  no  sexual  intercourse.'  And  the  same 
rule  is  supported  by  the  authorities  in  this  country.  (Citing 
cases.)  But  the  above  rule  does  not  allow  either  of  the 
parents  to  testify  to  the  fact  of  nonaocess  during  cohabitation. 
Nor  is  the  rule  inconsistent  with  the  conclusive  presumption 
that  a  child  begotten  and  bom  while  the  husband  and  wife 
are  living  together  as  such,  and  the  husband  not  impotent, 
is  legitimate." 

There  was  no  violation  here  of  the  rule  so  stated.  Indeed, 
the  only  questions  to  which  an  objection  might  have  been  made 
were  allowed  to  pass  without  challenge,  as  shown  by  the  exam- 
ination of  the  husband  as  to  his  sexual  relations  with  his 
wife.  The  wife,  it  may  be  said,  was  not  examined  as  a  witness 
at  all. 

As  to  the  criticism  of  the  opening  statement  of  the  dis^ 
trict  attorney,  it  is  to  be  observed  that  appellant  wrests  a  sen- 
tence from  its  context,  and,  besides,  the  portion  to  which  an 
exception  was  taken  was  withdrawn  from  the  consideration 
of  the  jury,  by  the  instruction  of  the  trial  judge. 

Appellant  claims  that  it  was  error  for  the  court  to  over- 
rule defendant's  objections  to  the  following  questions  asked 
of  the  witness  Jensen:  "Q.  How  did  you  introduce  your  wife 
[to  the  lady  of  the  house]  t  Q.  And  what  did  the  lady  say, 
if  anything,  you  introduced  as  Mrs.  Woodson  1*'  It  is  claimed 
that  ''what  the  witness  said  to  the  lady  of  the  house,  and  what 
she  replied  to  him,  was  entirely  immaterial  and  hearsay  evi- 
dence, and  did  not  tend  to  prove  that  defendant  was  guilty 
of  the  offense  charged,  and  the  same  was  prejudicial  to  de- 
fendant." 

Appellant,  however,  overlooks  the  important  circumstance 
that  appellant  was  present,  and  the  evidence  was  admissible, 
and  no  doubt  was  received  for  the  purpose  of  showing  defcnd- 
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ant's  attitude  and  conduct  when  he  heard  his  purported  wife 
introduced  as  Mrs.  Woodson.  The  principle  is  a  familiar 
one,  and  is  set  forth  in  subdivision  3  of  section  1870  of  the 
Code  of  Civil  Procedure,  and  it  may  be  said  that  the  questions 
were  followed  by  others  whereby  it  was  disclosed  that  appel- 
lant made  no  objection  nor  explanation  when  she  was  intro- 
duced or  spoken  of  in  his  presence  as  Mrs.  Woodson. 

The  court  did  not  err  in  refusing  to  strike  out  the  fol- 
lowing testimony  of  the  witness  McAllister:  '*She  claimed 
Mr.  Woodson  was  the  father  of  the  child."  This  was  a  part 
of  the  conversation  of  the  district  attorney  with  the  defendant 
himself.  It  was  necessary  to  make  intelligible  the  statement 
of  the  appellant  in  response  thereto.  In  fact,  it  was  an  in- 
separable part  of  the  interview,  and  could  no  more  be  laid 
out  of  view  than  any  other  portion. 

The  court  was  correct  in  sustaining  an  objection  to  the 
question  asked  of  the  mother  of  the  purported  Mrs.  Woodson 
as  to  the  reason  for  the  latter  leaving  home.  It  manifestly 
called  for  an  opinion.  Besides,  the  woman  was  not  on  trial 
and  her  motive  or  intent  in  leaving  home  was  not  at  issue. 
The  purpose  of  the  question  was  to  show  that  she  had  been 
mistreated  by  her  husband  and  for  that  reason  she  left  him. 
Even  so,  it  would  throw  no  light  upon  the  consideration  as  to 
her  subsequently  sustaining  meretricious  relations  with  appel- 
lant. 

Appellant  complains  because  the  court  overruled  his  objec- 
tion to  a  question  asked  of  Senator  Stuckenbruck  why  it  was 
necessary  for  him  to  answer  a  question  as  to  the  general  repu- 
tation of  appellant  by  explaining  that  he  ''had  known  the 
man  for  three  or  four  years,  had  seen  him  often ;  then  in  the 
last  two  or  three  years  had  not  seen  him."  The  witness,  like 
most  lawyers  when  called  upon  to  testify,  indulged  in  some 
circumlocution,  and  appeared  somewhat  reluctant  to  answer 
categorically  and  emphatically.  The  interrogatory  of  the  dis- 
trict attorney  under  the  circumstances  was  quite  natural. 
But  if  it  be  conceded  that  he  should  not  have  asked  the  ques- 
tion, it  is  perfectly  plain  that  no  harm  was  done,  as  the 
witness  gave  a  satisfactory  explanation  of  his  previous  an- 
swers and  one  entirely  favorable  to  appellant. 

The  mother  was  asked  this  question:  ''Did  you,  while  you 
were  there  visiting  them  at  the  Madison  Street  house,  observe 
any  improper  conduct  on  the  part  of  either  your  daughter  or 
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Mr.  Woodson?"  She  answered:  "No,  sir.  Everything  was 
perfect — he  is  a  perfect  gentleman;  he  is  a  Christian  man." 
The  district  attorney  moved  to  strike  the  answer  out  as  not. 
responsive,  and  the  motion  was  granted  by  the  court.  It  is 
dear  that  the  second  part  of  the  answer  was  not  responsive, 
and  the  error  in  striking  out  the  first  part  was  cured  for  the 
reason  that  the  answer  appears  to  subsequent  similar  questions 
asked  of  the  witness. 

The  remark  of  the  district  attorney  that  he  "was  expecting 
just  such  trick  as  that  to  be  attempted  in  this  case,"  made 
while  one  of  the  counsel  for  appellant  was  addressing  tho 
jury,  is  too  inconsequential  to  merit  serious  attention.  More- 
over, no  motion  was  made  that  the  remark  be  stricken  out  or 
that  the  jury  be  instructed  to  disregard  the  same.  (People 
V.  Te  Foo,  4  Cal.  App.  730,  743,  [89  Pac.  450].) 

The  information  against  appellant  was  filed  on  June  5, 
1915,  and  it  charged  him  witii  having  lived  in  cohabitation 
and  adultery  "on  or  about  the  twenty-third  day  of  April, 
1915,  and  prior  to  the  filing  of  this  information."  The 
court  instructed  the  jury  to  find  him  guilty  if  he  lived  in 
such  cohabitation  and  adultery  as  defined  in  the  instructions, 
"any  time  from  about  the  month  of  November,  1912,  up  to 
the  twenty-seventh  day  of  April,  1915."  The  objection  to  this 
instruction  made  by  appellant  is  answered  by  People  v. 
Sheldon,  68  Cal.  434,  [9  Pac.  457],  and  other  decisions.  In 
the  Sheldon  case  it  is  said:  "It  is  unnecessary  to  charge  in 
the  indictment  the  precise  date  upon  which  an  offense  was 
committed,  or  to  prove  the  offense  to  have  been  committed 
on  the  day  charged,  except  where  time  is  of  the  essence  of 
the  offense."  (See,  also.  People  v.  8qv4res,  99  Cal.  327,  [33 
Pac.  1092].) 

Appellant  complains  of  the  instruction,  "If  the  jury  believe 
to  a  moral  certainty  and  beyond  a  reasonable  doubt  that  the 
said  B.  F.  Woodson  did" — reciting  the  averments  of  the 
information — "then  I  charge  you  it  will  be  your  duty  to  bring 
in  a  verdict  of  guilty  as  charged,"  for  the  reason  that  it  did 
not  confine  the  jury  to  the  evidence,  but  permitted  them  to 
derive  the  belief  "from  any  source  irrespective  of  the  evi- 
dence." But  it  is  fundamental  that  the  instructions  must  be 
considered  together  to  ascertain  if  the  jury  could  have  been 
misled.  Keeping  this  in  mind,  it  is  impossible  to  conclude 
that  the  jury  could  have  so  understood  the  instruction.    One 
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of  said  instructions  was:  *'Tou  have  no  right  to  go  outside 
of  the  evidence  admitted  by  the  court,  and  you  have  no  right 
to  reject  arbitrarily  the  evidence  of  any  witness.  You  must 
fairly  consider  all  of  the  evidence  of  the  case."  Furthermore, 
''In  criminal  cases  guilt  must  be  established  beyond  a  reason- 
able doubt  and  to  a  moral  certainty  and  the  burden  of  proof 
is  upon  the  people.  The  defendant  in  a  criminal  case  is  by 
law  presumed  to  be  innocent  until  the  contrary  is  satisfactorily 
proven  by  competent  evidence."  They  were  further  in- 
structed that  '*if  you  are  not  satisfied  that  the  prosecution 
has  proven  both  cohabitation  and  adultery,  as  defined  in  these 
instructions,  beyond  a  reasonable  doubt  and  to  a  moral  cer- 
tainty, you  should  find  the  defendant  not  guilty." 

We  have  noticed  specifically  all  the  objections  of  appellant, 
though  it  must  be  apparent  that  most,  if  not  all,  of  them  are 
quite  trivial. 

The  defendant  was  fairly  tried  and  justly  oonvicted,  and 
the  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  eourt  of  appeal,  was  denied  by 
the  supreme  court  on  March  30,  1916. 


[Grim.  No.  452.    Seeond  Appellate  District.— Febmary  2,  1^16.) 

THE  PEOPLE,  Respondent,  v.  ESTAQUIO  VILLALOVAS, 

Appellant. 

Criminal  Law — ^Musdxe — Cbedibilttt  of  Witness — Impbobabilitt  of 
Commission  of  Cbimx  by  DBKBNDAN^^— Apfxai«— Bbvixw. — Upon 
appeal  from  the  judgment  and  order  denying  a  new  trial  in  a  prose- 
ention  for  the  erime  of  murder,  it  cannot  be  urged  as  grounds  for 
reversal  that  the  jury  should  not  have  believed  the  testimony  of  the 
chief  witness  for  the  prosecution  as  to  an  alleged  confession  made 
to  him  bj  the  defendant  because  of  the  existence  of  a  feeling  of 
unfriendliness  between  the  witness  and  the  defendant,  and  the  im- 
probability of  the  commission  of  the  crime  by  the  defendant  bj 
reason  of  his  departure  and  return  to  the  place  of  the  crime,  and 
such  questions  were  for  the  determination  of  the  jury,  and  of  the 
trial  court  upon  the  motion  for  a  new  IriaL 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  triaL 
T.  L.  Lewis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Dom  &  Parker,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  Robert  M.  Clarke,  Dep- 
uty Attorney-General,  for  Respondent. 

SHAW,  J. — ^Defendant  was  convicted  of  committing  the 
crime  of  murder  in  the  second  degree,  the  judgment  of  the 
court  being  a  sentence  to  imprisonment  for  a  term  of  fifteen 
years.  He  appeals  from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

The  ground  upon  which  defendant's  attorneys  argue  for  a 
reversal  is  that  the  evidence  is  insufficient  to  justify  the 
verdict. 

It  appears  that  Samuel  Smith,  an  old  man  87  years  of  age, 
lived  alone  in  a  shack  located  upon  the  waterfront  in  San 
Diego;  that  about  4  o'clock  p.  m.,  June  10,  1915,  he  was  dis- 
covered in  his  house  with  wounds  on  the  back  and  front  of  his 
head  which  had  apparently  been  inflicted  by  a  blood-stained 
club  found  near  him.  The  blood  resulting  from  hia  wounds 
was  dry,  indicating  long  exposure.  It  also  appeared  that 
defendant,  for  some  three  or  four  nights  immediately  pre- 
ceding the  attack,  had  slept  at  the  house  of  deceased,  and  that 
he  left  the  city  on  the  evening  of  the  day  when  deceased  was 
found  in  his  wounded  condition.  While  other  facts  and  cir- 
cumstances were  established  tending  to  prove  defendant's 
guilt,  the  chief  evidence,  as  to  the  competency  of  which  no 
attack  is  or  was  made,  was  that  given  by  one  Isais  as  to  a 
conversation  had  with  defendant,  wherein  the  latter  told  him 
that  he  had,  for  the  purpose  of  obtaining  money  which  he 
knew  Smith  possessed,  attacked  him  with  the  club,  striking 
him  in  a  manner  calculated  to  inflict  the  wounds,  which,  as 
shown  by  other  evidence,  caused  the  death  of  deceased. 

The  defendant,  over  plaintiff's  objection,  in  presenting  his 
defense,  was  permitted  to  testify  that  a  feeling  of  unfriend- 
liness existed  between  him  and  the  witness  Isais,  by  reason 
of  which  fact  his  counsel  insist  that  the  jury  should  not  have 
believed  the  testimony  so  given  by  the  latter.    It  also  ap- 
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peared  that  after  the  commission  of  the  crime  defendant  had 
been  in  and  out  of  said  city,  where  he  was  known,  and  hence 
it  is  argued  that  had  he  been  guilty,  it  is  improbable  that  he 
would  have  returned  to  the  scene  of  the  crime. 

These  were  proper  questions  to  present  to  the  jury,  since 
they  in  the  first  instance  were  the  judges  of  the  credibility 
of  the  witnesses,  and  to  flie  trial  court  before  which  such  wit- 
nesses appeared,  in  presenting  a  motion  for  a  new  trial ;  but 
upon  appeal  they  constitute  no  suflScient  ground  for  reversal 
by  this  court.  It  may  be,  as  claimed,  that  had  the  jury  not 
given  credit  to  the  testimony  of  Isais,  it  would  have  rendered 
a  different  verdict.  So  conceding,  it  was  nevertheless  the 
exclusive  province  of  the  jury,  under  the  circumstances  shown, 
to  determine  the  weight  which  they  should  accord  the  testi- 
mony touching  the  alleged  confession.  {People  v.  Raich,  26 
Cal.  App.  287,  [146  Pac  907].)  According  to  appellant's 
theory,  it  believed  the  testimony,  admittedly  competent,  to 
be  true.  The  record  discloses  no  error  of  law  which  would 
justify  this  court  in  disturbing  the  verdict,  and  the  judgment 
based  thereon  and  the  order  denying  defendant's  motion  for 
a  new  trial  are  affirmed. 


Conrey,  P.  J.,  and  James,  J.,  eoncurred. 


[Crim.  No.  440.    Second  Appellate  Distriot.— Febrnarf  8,  1016> 

THE    PEOPLE,   Respondent,  v.  JOHN  B.  MoLEOD, 
Appellant 

Criminal  Law — Pebjubt — Denial  of  OoLUDonoN  of  Judoicxni^— Judg- 
ment Set  Aside. — A  proBeeution  for  perjuiy  against  an  attorney 
based  upon  a  charge  that  he  falaelj  denied  under  oath  that  he  col- 
lected and  received  a  certain  ram  of  money  on  account  of,  and  in 
settlement  of,  a  judgment  obtained  in  an  action  in  favor  of  his 
elient,  cannot  be  maintained  where  it  appears  from  the  proof  that 
the  only  judgment  rendered  in  the  aetion  was  set  aside  by  reason 
of  an  error  in  computation  of  the  amount  found  to  be  due. 

Id. — Ungebtainty  in  Evidknob— Okantino  New  Tbiai^—Disgbbtion  or 
Court. — In  such  a  case,  where  it  appeared  that  the  evidence  in  the 
action  brought  by  the  defendant  for  his  client  upon  a  claim  against 
a  third  party  was  indefinite  and  uncertain  as  to  whether  the  defend- 
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ant  herein  had  received  anything  which  he  had  a  right  to  deem  paid 
to  him  in  settlement  of  the  claim  sued  upon,  there  was  no  abase  of 
discretion  on  the  part  of  the  trial  eoart  herein  in  making  a  general 
order  granting  a  new  triaL 
Id. — Satisfaction  of  Judgment  —  Dblxyket  in  Esgbow  —  Ebtoppil  — 
Burden  of  Proof.— In  an  action  brought  by  the  client  against  the 
attorney  for  money  had  and  received,  the  defendant  was  not  ea^ 
topped  from  denying  that  he  received  full  payment  of  the  judgment 
because  hia  answer  admitted,  by  not  denying,  the  execution  of  the 
satisfaction,  where  it  appears  that  the  satisfaction  was  placed  in 
escrow  and  it  was  not  shown  that  it  was  filed  or  even  delivered  to 
anyone  authorized  to  file  it,  except  apon  oonditiona  not  shown  to 
have  been  performed;  and,  moreover,  the  action  being  for  money 
had  and  received  in  a  certain  sum  alleged  to  have  been  received  by 
defendant  for  the  use  of  plaintiff,  it  devolved  upon  plaintiff  to  show 
that  defendant  received  said  sum,  or  some  part  thereof,  in  order 
to  recover  judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Gavin  W.  Craig,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

U.  S.  Webb,  Attorney-General,  and  Bobert  M.  Clarke, 
Deputy  Attorney-General,  for  Appellant. 

J.  J.  Fleming,  and  Graham  &  Graham,  for  Respondent. 

SHAW,  J. — ^Defendant  was,  upon  an  information  filed 
charging  him  therewith,  convicted  of  the  crime  of  perjury. 
He  moved  for  a  new  trial  upon  all  the  statutory  grounds  and 
the  court,  by  a  general  order,  granted  the  motion,  from  which 
the  people  appeal. 

It  appears  from  the  information  that  J.  M.  Brennan  and 
Edith  W.  Breunan  brought  suit  against  defendant  to  recover 
a  sum  of  money  which  they  alleged  he,  as  their  attorney,  had, 
prior  to  April  7,  1914,  collected  from  one  A.  Levin  upon  a 
judgment  obtained  in  an  action,  wherein  Edith  W.  Brennan 
was  plaintiff  and  said  Levin  defendant,  all  of  which  allegations 
were  denied  by  defendant  in  a  verified  answer  filed  in  said 
action  so  brought  against  him,  and  that  upon  trial  thereof 
iefendant,  sa  a  witness  in  his  own  behalf,  testified  ''that  prior 
to  the  said  7th  day  of  April,  1914,  he,  the  said  John  R.  Mo- 
Leod,  had  not  received  anything  on  account  of  said  judgment 
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theretofore  entered  in  said  Superior  Court  in  said  action  No. 
B-7786,  and  entitled  Edith  W.  Brennan,  Plaintiff,  vs.  A. 
Levin,  Defendant,"  which  testimony  was  then  and  there 
material  to  the  inquiry  then  being  made;  that  in  truth  said 
testimony  so  given  by  defendant  was  knowingly  and  will- 
fully false,  the  fact  being  that  he  had,  prior  to  said  April  7, 
1914,  collected  and  received  on  account  of  and  in  settlement 
of  the  said  judgment  so  rendered  and  entered  against  A. 
Levin,  credits  and  sums  of  money  in  the  aggregate  of  $1,575. 

As  shown  by  the  mixed  and  muddled  up  record  presented 
in  support  of  the  appeal,  the  plaintiff,  in  proof  of  the  facts 
alleged  in  the  information  as  constituting  the  offense,  offered 
what  on  its  face  purported  to  be  a  judgment  rendered  on 
March  16,  1914,  and  entered  March  21,  1914,  in  favor  of 
plaintiff  in  the  case  of  Brennan  v.  Levin,  for  the  sum  of  one 
thousand  five  hundred  dollars  and  interest,  which,  as  shown, 
is  followed  by  what  appears  to  be  a  minute  order,  giving  title 
and  number  of  the  case,  that  ''it  appearing  to  the  court  that 
the  judgment  herein  entered  on  the  21st  day  of  March,  1914, 
in  Book  295  of  Judgments,  at  page  236,  contains  an  error  in 
the  computation  of  the  amount  therein  found  to  be  due,  it  is 
ordered  that  said  judgment  be,  and  the  same  is  vacated  and 
set  aside."  It  thus  appears  that  this,  the  only  judgment 
rendered  in  the  case  of  Brenmm  v.  Levin,  so  far  as  we  are 
able  to  find  in  the  record,  was  vacated  and  set  aside;  hence 
defendant  could  not,  as  alleged  in  the  information,  have  col- 
lected anything  on  account  of,  or  in  settlement  of,  said  judg- 
ment, since  none  existed. 

It  further  appears  by  vague  and  uncertain  evidence  offered 
on  behalf  of  tilie  people,  that  in  the  controversy  between 
Brennan  and  Levin,  wherein  defendant  acted  as  attorney  for 
the  plaintiff  and  one  Cheroske  acted  as  attorney  for  the  de- 
fendant, the  attorneys  of  the  respective  parties,  about  March 
16th,  entered  into  some  indefinite  agreement  whereby  Cheroske 
was  to  receive  from  Levin  certain  checks  and  papers  evi- 
dencing credits  to  which  it  was  agreed  he  should  be  entitled, 
together  with  a  satisfaction  of  the  purported  judgment  against 
Levin  executed  by  defendant,  under  which  arrangement,  as 
to  a  large  part,  if  not  all,  of  the  amount  in  controversy, 
a  future  settlement  and  payment  was  contemplated,  and  when 
consummated  the  satisfaction  so  executed  should  become  oper- 
ative.   The  evidence  as  to  this  agreement  is  indefinite,  and 
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of  a  character  which  might  well  leave  some  doubt  in  the  mind 
of  the  court  as  to  whether  or  not,  owing  to  uncertainty  as 
to  the  nature  of  the  agreement  and  uncertainty  as  to  the  same 
being  fully  executed  on  April  7th,  defendant  had  as  alleged 
received  anything  which  he  had  a  right  to  deem  paid  to  him 
in  settlement  of  Brennan's  claim  against  Levin.  However 
this  may  be,  we  are  satisfied  that  there  was  no  abuse  of  dis- 
cretion on  the  part  of  the  trial  court  in  making  the  general 
order  granting  defendant's  motion  for  a  new  trial. 

Notwithstanding  the  fact,  the  order  is  in  terms  general, 
the  argument  of  counsel  for  appellant  is  addressed  to  the 
alleged  error  of  the  court  in  granting  the  motion  upon  the 
ground  that,  since  in  his  answer  defendant  admitted,  by  not 
denying,  the  execution  of  the  satisfaction,  he  was  estopped 
from  denying  that  he  had  received  full  payment  of  the  judg- 
ment; that  whether  or  not  defendant  received  anything,  he 
was  liable  for  the  whole  amount  of  the  judgment  on  account 
of  executing  the  satisfaction.  The  satisfaction,  however,  was 
placed  in  escrow,  and  it  does  not  appear  that  it  was  filed  or 
even  delivered  to  anyone  authorized  to  file  it,  except  upon 
conditions  not  shown  to  have  been  performed.  Moreover,  as 
stated,  the  action  was  for  money  had  and  received  in  the 
sum  of  $1,575  alleged  to  have  been  received  by  defendant  for 
the  use  of  plaintiffs,  and  therefore  it  devolved  upon  them  to 
show  that  he  had  received  said  sum,  or  some  part  thereof, 
in  order  to  recover  judgment.  It  may  be  that  had  the  action 
been  one  for  damages,  any  evidence  to  the  effect  that  de- 
fendant received  money  would  be  immaterial,  since  the  issue 
involved  would  be  to  what  extent  the  plaintiff  had  been  dam- 
aged by  the  act  of  the  defendant  in  satisfying  the  judgment 

The  order  appealed  from  is  afiSrmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Crim.  No.  459.    Second  Appellate  District.— February  8,  1916.] 
THE  PEOPLE,  Respondent,  v.  H.  L.  FREEMAN,  Appellant. 

Criminal  Law — Passing  Check  Without  Funds — Plbadino  and  Proof 
^Immaterial  Variance. — In  a  prosecution  for  the  crime  of  passing 
a  check  without  having  sufficient  funds  in  the  bank  upon  which  it  was 
drawn  to  pay  the  amount  specified  therein,  where  the  check  offered  in 
evidence  corresponded  in  all  respects  with  the  copy  set  out  in  the 
information,  except  that  the  figure  "1"  appeared  in  the  date  line, 
making  the  wording  "3-12  1915,"  instead  of  "3-2  1915,"  the  vari- 
ance between  the  pleading  and  the  proof  was  immaterial  and  non- 
prejudicial, where  it  appeared  in  the  evidence  that  the  omission  of 
the  figure  "1"  before  the  "2"  in  the  date  line  was  a  clerical  error, 
and  the  evidence  identified  the  check  as  being  that  which  it  was 
eharged  the  defendant  had  unlawfully  passed. 

ID. — VARU.NCB — Test  or  Materiality. — The  test  of  the  materiality  of 
a  variance  is  whether  the  indictment  so  fully  and  correctly  informs 
the  defendant  of  the  criminal  act  with  which  he  is  charged,  that, 
taking  into  consideration  the  proof  which  is  introduced  against  him, 
he  is  not  misled  in  making  his  defense,  or  placed  in  danger  of  being 
twice  put  in  jeopardy  for  the  same  offense. 

L>, — ^EviDENCE— Condition  or  Bank  Aooount— Statement  or  Bank — 
Absence  or  Error. — In  such  a  case,  where  the  cashier  of  the  bank 
in  which  the  defendant  had  an  account  prior  to  the  date  of  the  trans- 
action in  question,  was  permitted,  over  the  defendant's  objection,  to 
testify  from  a  sheet  made  up  from  the  books  of  the  bank  as  to  the 
state  of  the  account,  and  the  checks  drawn  against  the  credit  which 
the  defendant  had  had  at  the  bank  were  introduced  in  evidence, 
the  error,  if  any,  was  cured  by  the  introduction  of  testimony  by 
the  defendant  in  which  he  admitted  the  passing  of  the  check  in  ques- 
tion and  that  at  the  time  he  drew  it  he  had  no  funds  on  deposit  at 
the  bank  but  claimed  the  situation  was  explained  to  the  complainant. 

Id. — iNsmiucTiuNS — Intent. — In  such  a  case  there  was  no  error  on  the 
part  of  the  court  in  modifying  an  instruction  offered  by  the  defend- 
ant, which  advised  the  jury  that  the  intent  of  the  defendant  was 
"the  all-important  element,"  by  making  it  read  that  the  defendant's 
intent  was  "an"  important  element. 

Xd. —  Check  Payable  to  Cash  or  Bearer  —  Construction  or  Section 
476,  Penal  Code. — A  check  drawn  to  "cash  or  bearer"  is  such  an 
instrument  as  is  described  in  section  476  of  the  Penal  CodSi  as  it  is 
Ml  order  for  the  payment  of  monqr* 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County,  and  from  an  order  denying  a  new  trial. 
Franklin  J.  Cole,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  A.  Berry,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  Robert  M.  Clarke, 
Deputy  Attorney-General,  for  Respondent. 

JAMES,  J. — ^Defendant  was  charged  with  and  convicted  of 
the  crime  of  passing  a  check  without  having  sufficient  funds 
to  his  credit  in  the  bank  upon  which  it  was  drawn  to  pay  the 
amount  specified  therein.  The  check  was  drawn  to  ''cash  or 
bearer'*  and  was  signed  by  the  defendant.  The  jury  returned 
a  verdict  of  guilty,  with  a  recommendation  for  probation.  The 
court  ignored  the  recommendation  and  sentenced  defendant 
to  serve  a  term  of  three  years  in  prison.  He  appeals  from  that 
judgment  and  from  an  order  denying  his  motion  for  a  new 
trial. 

The  information  charged  that  the  check  was  passed  on  or 
about  the  twelfth  day  of  March,  1915,  and  as  set  out  in  the 
information  the  date  line  of  the  dieck  read  as  follows:  ''Braw- 
ley,  Cal.  3-2  1915.*'  The  check  when  offered  in  evidence  cop- 
responded  in  all  respects  with  the  copy  set  out  in  the  informa- 
tion, except  that  the  figure  ''!"  appeared  in  the  date  line, 
making  the  wording  ''3-12  1915,"  instead  of  "3-2  1915."  To 
the  introduction  of  the  check  objection  was  made  on  the 
ground  that  there  was  a  material  variance  between  the  allega- 
tions and  the  evidence  offered.  The  objection  was  overruled. 
It  is  now  claimed  that  the  court  in  making  this  ruling  com- 
mitted error  prejudicial  to  the  rights  of  the  defendant.  It 
may  be  admitted  that  there  was  a  variance,  and  the  question 
presented  is  as  to  whether  that  variance  was  of  such  a  nature 
as  might  permit  of  the  appellant  being  prosecuted  for  a  sepa- 
rate offense  based  upon  the  check  as  it  appeared  in  its  form 
different  from  that  described  in  the  information.  If  the  vari- 
ance was  of  that  kind,  then  it  must  be  said  that  a  miscarriage 
of  justice  would  result  upon  this  conviction.  The  question  to 
be  answered  is,  as  expressed  in  the  decision  in  People  v.  Ter- 
rm,  132  Cal.  497,  [64  Pac.  894],  where  the  court  quotes  from 
Underbill  on  Criminal  Evidence:  "Does  the  indictment  so  far 
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fully  and  correctly  inform  the  defendant  of  the  criminal  act 
with  which  he  is  charged,  that,  taking  into  consideration  the 
proof  which  is  introduced  against  him,  he  is  not  misled  in 
making  his  defense,  or  placed  in  danger  of  being  twice  put 
in  jeopardy  for  the  same  offense  T'  In  People  v.  Arras,  89 
Cal.  223,  [26  Pac.  766],  the  court  said:  '*A  material  variance 
between  the  proof  and  the  information  arises  when  an  acquit- 
tal of  the  defendant  under  the  information  would  be  no  bar  to 
a  further  prosecution  for  the  same  offense."  Considering 
the  variance  there  presented,  the  court  further  declared  that: 
"The  discrepancy  did  not  in  any  respect  affect  the  validity 
of  the  information,  nor  could  it  in  any  way  have  misled  or 
prejudiced  the  defendants  in  their  defense;  it  affected  none 
of  their  substantial  rights ;  the  variance  was  therefore  imma- 
terial." Examining  the  evidence  in  this  case,  it  seems  to  have 
been  shown  clearly  enough  that  the  omission  of  the  figure  "1" 
before  the  *'2''  in  the  date  line,  was,  as  stated  by  the  district 
attorney,  a  clerical  one,  and  all  of  the  evidence  identified  the 
check  as  being  that  which  it  was  charged  the  defendant  had 
unlawfully  passed.  It  was  shown  that  no  other  check  was 
received  from  the  appellant  by  the  complainant  on  the  date 
charged,  to  wit,  the  twelfth  day  of  March,  1915.  As  we  view 
the  evidence,  there  could  have  been  no  question  but  that  the 
check  offered  in  evidence  was  the  one  by  the  use  of  which  the 
crime  charged  was  perpetrated;  and  we  have  no  doubt  at  all 
but  that  the  appellant  would  not  be  embarrassed  in  making 
proof  under  a  possible  subsequent  charge  made  affecting  the 
same  check  that  he  had  theretofore  been  convicted  of  the  crime, 
and  hence  had  been  once  in  jeopardy.  It  follows,  then,  that 
the  variance  was  immaterial. 

It  appeared  that  the  appellant  had,  prior  to  the  date  of 
the  transaction  referred  to  in  the  information,  a  bank  account 
with  the  banking  institution  upon  which  the  check  described 
was  drawn.  The  bank  cashier,  over  the  objection  of  appel- 
lant, was  permitted  to  testify  from  a  sheet  made  up  from  the 
books  of  the  bank  as  to  the  state  of  the  account,  and  the  checks 
drawn  against  the  credit  which  appellant  had  had  at  the 
bank  were  introduced  in  evidence.  All  of  this  testimony  was 
objected  to.  It  would  be  profitless  to  discuss  the  question  of 
the  competency  of  this  evidence,  in  view  of  the  requirement 
which  the  law  imposes  upon  us  that  we  shall  examine  the 
whole  of  the  evidence  to  determine  whether  in  a  given  case 
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there  has  been  a  miscarriage  of  justice.  The  defendant  cooldy 
of  course,  have  rested  on  the  proof  offered  by  the  prosecution, 
but  he  did  not  do  so,  and  proceeded  to  furnish  testimony  him- 
self, and  from  this  testimony  it  appears  that  he  admitted  the 
passing  of  this  particular  check,  and  admitted  that  the  time 
he  drew  it  he  had  no  funds  on  deposit  at  the  bank,  but  claimed 
that  the  situation  was  explained  to  the  complainant,  and  that 
the  complainant  understood  that  there  would  be  funds  at  the 
bank  to  meet  the  check  at  a  time  some  few  days  in  the  future. 
Defendant  furnished  this  evidence  by  his  own  mouth,  and  if 
there  was  any  error  committed  in  the  introduction  of  the 
bank's  statement  or  checks  (it  is  not  determined  that  there 
was  such  error),  it  was  cured  by  the  admissions  made  of  those 
facts  which  the  evidence  objected  to  was  offered  to  prove. 
There  was  evidence  showing  that,  even  at  the  date  when  de- 
fendant claimed  that  he  had  promised  to  have  money  in  the 
bank  to  meet  the  check,  the  funds  were  not  provided. 

Appellant  claims  that  the  court  erred  in  modifying  an  in- 
struction offered  by  him  which  advised  the  jury  that  the  intent 
of  the  defendant  was ' '  the  all-important  element. ' '  The  court 
changed  the  language  and  made  the  instruction  read  that  the 
defendant 's  intent  was  *  *  an  "  important  element  The  modifi- 
cation, we  think,  was  properly  made ;  proof  of  intent  was  no 
more  an  important  requisite  than  proof  of  the  passing  of  the 
check  itself.  If  the  intent  was  an  important  element,  as  the 
court  told  the  jury,  it  was,  as  the  court  properly  said  in  an- 
other instruction  which  is  objected  to,  ^'a  mental  process''  to 
be  gathered  from  evidence  of  words  and  acts  of  the  party 
charged.  The  check  described  in  the  information,  notwith- 
standing that  it  was  drawn  to  ''cash  or  bearer,"  was  such  tn 
instrument  as  is  described  in  section  476  of  the  Penal  Code. 
That  section  describes  a  bill,  note,  check,  ''or  other  instru- 
ment in  writing  for  the  payment  of  money."  The  check  is- 
sued by  appellant  was  unmistakably  an  order  for  the  payment 
of  money,  drawn  by  him  as  such  and  accepted  with  that  under- 
standing. If  there  was  any  defect  of  proof  as  to  the  present- 
ment of  the  check,  as  is  claimed  by  appellant,  there  would  be 
no  error  in  the  conviction  where  it  was  shown,  as  appeared 
by  the  appellant's  own  admission,  that  at  the  time  of  the 
making  of  the  check  and  thereafter  he  had  no  credit  at  the 
bank  upon  which  the  check  was  drawn.  Upon  the  whole  rec- 
ord, it  cannot  be  said  that  any  right  of  the  defendant  in  the 
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conduct  of  his  trial  has  been  so  infringed  upon  as  to  suggest 
the  conclusion  that  there  has  been  in  this  case  a  miscarriage 
of  justice. 
The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[OiY.  No.  1631.    Fint  AppeUate  District.— Febrnarj  8,  1916.> 

D.    C.    SAMPLE,    Respondent,    ▼.    ROUND    MOUNTAIN 
CITRUS  FARM  COMPANY  (a  Corporation),  Appellant. 

Negligence — ^Destbuotion  of  Feed  bt  Fire — SumcisNCT  of  Evidence. 
In  an  action  for  damages  alleged  to  have  accrued  to  plaintiff  bj 
the  destruction  of  several  hundred  acres  of  feed  standing  upon  cer- 
tain land  caused  bj  fire,  which  it  is  alleged  started  upon  the  lands 
of  the  defendant  and  was  negligently  permitted  to  spread  to  plain- 
tiff's land,  where  the  evidence  as  to  the  cause  of  the  fire  upon  the 
lands  of  the  plaintiff  is  in  substantial  conflict  upon  the  question  as 
to  whether  it  originated  from  a  lighted  cigarette  dropped  upon  the 
lands  of  the  defendant  bj  an  employee,  or  resulted  from  the  burn- 
ing of  grass  upon  the  lands  of  the  defendant  for  the  purpose  of 
clearing  the  same  by  a  person  who  claimed  to  be  acting  as  the  agent 
of  the  corporation  defendant,  the  findings  of  the  trial  court  cannot 
be  disturbed  on  appeal. 

Id. — Authority  of  Agent— €ufficibnct  of  Evidence. — In  such  a  case, 
whether  a  person  who  acknowledged  responsibility  for  the  origin  of 
the  fire  upon  the  lands  of  the  corporation  defendant  was  or  was  not 
the  agent  of  the  defendant  was  a  matter  peculiarly  within  its  own 
knowledge,  and  the  fact  that  such  person  was  found  upon  the  lands 
of  the  defendant  at  or  about  the  time  of  the  starting  of  the  fire, 
openly  acting  in  the  capacity  of  superintendent  over  the  defendant's 
land  and  the  work  being  done  thereon,  was  a  circumstance  which 
carried  with  it  the  implication  of  authority  to  so  act  from  the  cor- 
poration defendant,  and  sufficed  to  make  a  prima  facie  showing  of 
the  existence  of  the  relation  of  principal  and  agent  between  the 
corporation  defendant  and  such  person,  which,  in  the  absence  of  a 
showing  to  the  contrary,  was  sufficient  to  support  a  finding  of  the 
trial  court  that  such  relation  did  exist  at  the  time  of  the  fire. 

Id. — Admissions  of  Agsnt— Admissibiutt  of« — In  such  a  case  state- 
ments of  the  person  who  had  charge  of  the  defendant's  lands  at  the 
time  of  the  fire,  concerning  its  origin,  and  his  subsequent  offer  to 
settle  for  the  damages  resulting  therefrom  to  the  plaintiff*!  lands» 
were  admissible  in  evidence. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County,  and  from  an  order  denying  a  new  trial.  H.  Z.  Aus- 
tin, Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
E.  A.  Williams,  for  Appellant 

George  Cosgrave,  for  Respondent 

THE  COURT.— In  this  action  the  plaintiff  sought  and  re- 
covered a  judgment  for  damages  alleged  to  have  accrued  to 
him  by  the  destruction  of  some  615  acres  of  feed  standing 
upon  his  land,  as  the  result  of  a  fire,  which  it  was  alleged 
was  purposely  started  upon  the  lands  of  the  defendant  and 
negligently  permitted  to  spread  to  the  adjacent  lands  of  the 
plaintiff.  The  answer  of  the  corporation  defendant  admitted 
that  at  the  time  of  the  fire  it  was  the  owner  of,  and  in  the 
possession,  use,  and  occupation  of,  the  land  upon  which  the 
fire  originated.  The  trial  court  in  effect  found  that  the  de- 
fendant on  August  10,  1914,  through  its  agents,  servants,  and 
employees,  caused  to  be  set  upon  its  lands  a  certain  fire,  which 
spread  to  and  over  the  lands  of  the  plaintiff.  The  sufiBciency 
of  the  evidence  to  support  this  finding  is  assailed.  In  this 
behalf  it  is  contended  that  the  evidence  does  not  show  that 
the  fire  in  question  was  started  by  the  agent  of  the  defendant; 
and,  conceding  for  the  sake  of  argument,  that  the  evidence 
may  be  found  sufficient  in  this  particular,  it  is  insisted  that 
there  is  no  evidence  tending  to  show  that  when  starting  the 
fire  such  agent  was  acting  within  the  scope  of  his  employment. 

The  evidence  as  to  the  cause  of  the  fire  upon  the  lands  of 
the  plaintiff  is  in  substantial  conflict  upon  the  question  as  to 
whether  it  originated  from  a  lighted  cigarette  dropped  upon 
the  lands  of  the  defendant  by  an  employee,  or  resulted  from 
the  burning  of  grass  upon  the  lands  of  the  defendant  for  the 
purpose  of  clearing  the  same  by  a  person  who  claimed  to  be 
acting  as  the  agent  of  the  corporation  defendant.  In  the 
presence  of  this  conflict  in  the  evidence  the  finding  in  ques- 
tion must,  under  the  familiar  rule,  be  held  to  be  sufficiently 
supported  by  the  evidence  in  so  far  as  it  purports  to  find  and 
fix  the  cause  of  the  fire;  and  although  the  evidence  adduced 
in  the  case  is  almost  entirely  circumstantial,  nevertheless  it 
warrants  the  inference  that  the  person  who  started  the  fire 
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upon  the  lands  of  the  defendant  was  the  agent  of  the  defend- 
ant, and  was  at  the  time  he  started  the  fire  acting  within  the 
scope  of  his  employment.  Among  other  things  it  was  shown 
in  evidence  that  several  individuals  who  were  employed  upon 
the  lands  of  the  defendant  recognized  the  person  who  admitted 
starting  the  fire  as  **the  boss,"  and  that  that  person,  when 
approached  for  information  concerning  the  origin  of  the  fire, 
admitted  that  he  was  responsible  for  it,  and  stated  that  they 
(evidently  meaning  the  employees  under  him)  were  ** burning 
grass  and  the  fire  got  the  best  of  them." 

After  the  fire  had  spread  to  the  lands  of  the  plaintiff  and 
destroyed  the  growing  crops  thereon,  this  same  person — the 
boss — came  to  the  home  of  the  plaintiff,  and  offered  to  settle 
for  the  damage  done  to  the  plaintiff's  lands  by  the  fire;  and 
when  informed  by  the  son  of  plaintiff  that  a  settlement  could 
not  be  made  without  first  ascertaining  by  measurement  the 
extent  in  acreage  of  the  burned  area,  said  in  effect  that  when 
such  measurement  was  made  he  would  settle  for  the  damage 
done  to  plaintiff,  but  inasmuch  as  a  corporation  was  involved, 
he  would  before  making  the  settlement  have  to  ''make  a  report 
to  the  company." 

Whether  the  person  who  acknowledged  responsibility  for 
the  origin  of  the  fire  upon  the  lands  of  the  corporation  de- 
fendant was  or  was  not  the  agent  of  said  defendant  was  a 
matter  peculiarly  within  its  own  knowledge;  and  therefore 
the  fact  that  such  person  was  found  upon  the  lands  of  the 
defendant  at  or  about  the  time  of  the  starting  of  the  fire 
openly  acting  in  the  capacity  of  superintendent  of  defendant's 
lands  and  the  work  being  done  thereon  was  a  circumstance 
which  carried  with  it  the  implication  of  authority  to  so  act 
from  the  corporation  defendant,  and  sufiSced  to  make  a  prima 
facie  showing  of  the  existence  of  the  relation  of  principal  and 
agent  between  the  corporation  defendant  and  such  person, 
which,  in  the  absence  of  a  showing  to  the  contrary,  was  suffi- 
cient to  support  the  finding  of  the  trial  court  that  such  rela- 
tion did  exist  at  the  time  of  the  fire.  (1  Labatt  on  Master 
and  Servant,  sec.  22,  pp.  69-73;  Eisner  v.  State,  30  Tex.  524; 
InAiana  etc.  By.  Co.  y.  Adamson,  114  Ind.  282,  [15  N.  E.  5] ; 
Reynolds  v.  Collins,  78  Ala.  94.) 

If  we  be  correct  in  the  conclusion  just  stated,  it  follows  that 
the  trial  court  did  not  err  in  permitting  in  evidence  over  the 
objection  of  the  defendant  the  statements  of  the  person  who 
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was  in  charge  of  the  defendant's  lands  at  the  time  of  the  fire 
concerning  its  origin,  and  his  subsequent  oflfer  to  settle  for  the 
damage  resulting  therefrom  to  the  plaintiff 's  lands.  It  is  not 
disputed  that  if  the  evidence  supports  the  finding  in  question 
it  likewise  supports  the  further  finding  that  the  fire  spread 
to  the  lands  of  the  plaintiff  as  the  result  of  the  negligent 
failure  of  the  defendant's  agent  to  keep  it  under  control. 

This  disposes  of  all  the  points  made  in  support  of  the  appeal, 
and  for  the  reasons  stated  the  judgment  and  order  denying 
the  defendant  a  new  trial  are  affirmed. 


[Ciy,  No.  1698.    First  Appellate  District. — February  3,  1916.] 

DOMENICO  ROSSI,  Appellant,  v.  G.  GHIOTTO,  Re- 
spondent. 

Defaui/p  Judgment—Obdeb  Sbthno  Asn>E — CoNrucnNO  EVtoenob — 
Discretion  op  Court. — On  an  appeal  from  an  order  setting  aside  a 
default  judgment,  where  it  appears  that  the  order  was  based  upon 
conflicting  evidence,  it  will  not  be  disturbed,  as  it  was  for  the  trial 
court  to  say  which  showing  it  would  accept  as  the  truth;  and  where 
it  may  be  fairly  inferred  from  the  showing  made  by  the  defendant 
that  his  default  was  induced  primarily  by  the  couTersations,  conduct, 
and  promises  of  the  agent  of  the  plaintiff,  it  cannot  be  said  that 
the  lower  court  abused  its  discretion  in  making  the  order  complained 
of. 

APPEAL  from  an  order  of  the  Superior  Conrt  of  tbe  City 
and  County  of  San  Francisco  vacating  a  default  judgment. 
E.  P.  Shortall,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Fabian  H.  Hillebrandt,  for  Appellant 

O'Gara  &  De  Martini,  for  Respondent 

THE  COURT. — This  is  an  appeal  in  an  action  on  a  promis- 
sory note  from  an  order  vacating  a  default  judgment  entered 
against  the  defendant  Ghiotto. 

The  showing  made  on  behalf  of  said  defendant  in  support 
of  the  motion  to  vacate  was  to  the  effect  that  the  defendant. 
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a  foreigner,  spoke  the  English  language  imperfectly  and  could 
not  read  or  write  the  same;  that  he  was  not  a  maker  of  the 
note,  but  signed  the  same  only  as  a  witness  to  the  signatures 
of  the  real  makers ;  that  he  had  never  before  been  a  party  to 
a  lawsuit;  that  prior  to  the  commencement  of  the  action  he 
had  several  consultations  with  an  agent  of  the  plaintiff  who 
had  been  intrusted  with  the  collection  of  the  note  for  the 
purpose  of  making  a  settlement;  that  during  those  consulta- 
tions the  agent  of  the  plaintiff  always  evinced  a  friendly  dis- 
position toward  the  defendant,  and  expressed  a  desire  to  help 
the  latter  in  his  diflBculty  over  the  note.  Subsequently,  on 
February  2,  1915,  the  agent  of  the  plaintiff  served  the  sum- 
mons and  a  copy  of  the  complaint  in  the  action  upon  the  de- 
fendant; that  the  defendant  was  unable  to  read  the  same,  and 
he  did  not  know  and  was  not  otherwise  informed  that  if  he 
failed  to  answer  the  same  a  default  would  be  taken  against 
him ;  that  the  agent  of  the  plaintiff  told  him  at  that  time  that 
before  being  called  upon  to  pay  the  note  a  day  for  the  trial 
would  be  set,  of  which  he  would  be  notified,  and  that  upon 
such  trial  in  the  presence  of  the  judge  he  could  make  what- 
ever defense  he  had  to  the  action,  and  that  no  step  would  be 
taken  toward  a  trial  of  the  action  until  March  12,  1915 ;  that 
the  defendant  had  great  confidence  in  the  apparent  friend- 
ship of  the  agent  of  the  plaintiff  and  believed  implicitly  in 
the  statements  thus  made ;  that  the  defendant  did  not  learn 
that  a  judgment  upon  the  note  had  been  entered  against  him 
until  March  9,  1915,  whereupon  he  employed  attorneys,  who 
immediately  instituted  proceedings  to  set  aside  the  judgment. 
The  defendant's  showing  in  support  of  the  motion  was  ac- 
companied by  a  sufScient  afiBdavit  of  merits.  The  plaintiff 
in  reply  made  no  showing  that  he  would  suffer  any  prejudice 
from  the  order  vacating  the  judgment  or  that  any  injustice 
would  result  to  him  from  a  trial  of  the  case  upon  the  merits. 
He  did,  however,  read  in  evidence  upon  the  hearing  of  the 
motion  affidavits  which  tended  to  contradict  all  the  material 
averments  of  the  defendant's  affidavit;  but  in  the  presence  of 
such  a  conflict  in  the  evidence  upon  which  the  motion  was 
heard  and  determined  it  is  idle  to  urge  upon  this  court  con- 
siderations which  go  only  to  the  weight  of  the  evidence  and 
the  credibility  of  the  parties  making  the  respective  affidavits. 
It  was  for  the  court  below  to  say  which  showing  it  would 
accept  as  the  truth,  and  inasmuch  as  it  may  be  fairly  inferred 
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from  the  showing  made  by  the  defendant  that  his  default  was 
induced  primarily  by  the  conversations,  conduct,  and  promises 
of  the  agent  of  the  plaintiff,  we  are  not  prepared  to  say  that 
the  lower  court  abused  its  discretion  in  making  the  order  com- 
plained of.  (See  Berri  v.  Bagero,  168  Cal.  736,  [145  Pac. 
95].) 
The  order  appealed  from  is  affirmed. 


[Crim.  No.  834.    Third  Appellate  IMBtriet.— February  8,  1016.] 
THE  PEOPLE,  Respondent,  v.  R.  J.  WILLIAMS,  Appellant 

Intoxioatino  Liquors — Seluno  and  Fxtrnishino  Within  No-licbnsb 
Tebbitobt  —  INFOBMATION  —  SiNGLB  Ofvensx.  —  An  inf ormatioii 
eharging  a  defendant  with  the  erime  of  selling  and  famiahing  aleo- 
holie  liquor  within  no-license  territory  is  not  suhjeet  to  demurrer  on 
the  ground  that  it  states  two  offenses. 

Id. — Sale  on  Island  in  Sackamsnto  Riveb^-Chakaoteb  or  Tskbi- 
TOBY — Construction  or  County  Obdinance. — The  sale  of  alcoholic 
liquors  at  and  on  a  small  tract  of  land,  called  Coney  Island,  lying  in 
the  Sacramento  Biver  just  above  the  city  of  Bed  Bluff,  in  the  county 
of  Tehama,  and  near  the  boundary  line  between  the  first  and  third 
supervisorial  districts  of  such  county,  which  districts  are  "no -license 
territory,"  is  a  sale  within  "no-license  territory,"  as  the  description 
of  the  boundary  lines  of  such  districts  is  to  be  eonstrued  so  as  to 
make  the  thread  of  the  main  channel  of  the  Sacramento  Biver  the 
dividing  line  between  them. 

Id. — ^CouNTiES — JuBiSDiOTiON  OvKB  BivEBS. — Subject  to  whatever  right 
the  United  States  reserved  in  the  control  of  the  waters  of  the  Sac- 
ramento Biver,  for  purposes  of  navigation  or  other  purposes,  the 
state  was  given  the  power  to  partition  its  territory  into  counties,  in- 
cluding the  beds  of  streams  navigable  or  non-navigable,  and  was 
empowered  to  confer  upon  such  counties  the  authority  to  exercise 
over  all  such  partitioned  territory  the  right  to  administer  its  govern- 
ment and  to  provide  for  the  welfare  of  its  inhabitants. 

Id. — Creation  or  SuFERvisoRiAii  Districts — Tebbitory  Included— Pbx- 
SUMPTION* — In  construing  the  intention  of  the  board  of  supervisors 
in  enacting  the  ordinance  creating  the  supervisorial  districts  of  the 
county  of  Tehama,  the  then  existing  conditions  must  be  considered, 
and  it  must  be  assumed  that  the  board  intended  to  include  within 
the  boundaries  of  the  several  districts  all  the  territory  of  the  county, 
and  not  to  leave  strips  of  territory  lying  between  any  two  districts, 
whether  consisting  of  land,  or  water,  or  both,  without  local  govern- 
ment. 
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Id. —  Partitioning  of  Supervisomal  Districts  —  Bulb  as  to  Private 
Grants  Inappucable. — The  partitioning  of  the  territory  of  a  county 
into  administrative  districts  is  not  a  grant  in  the  sense  that  such 
term  is  used  in  section  830  of  the  Civil  Code,  which  provides  that 
except  where  the  grant  under  which  the  land  is  held  indicates  a  dif- 
ferent intent,  the  owner  of  the  upland,  when  it  borders  upon  a  navi- 
gable lake  or  stream,  where  there  is  no  tide,  takee  to  the  edge  of 
the  lake  or  stream,  at  low-water  mark. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tehama  County,  and  from  an  order  denying  a  new  trial. 
John  F.  Ellison,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  T.  Matlock,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent. 

CHIPMAN,  P.  J. — ^Defendant  was  accused  of  the  crime  of 
selling  and  furnishing  alcoholic  liquor  within  no-license  ter- 
ritory in  the  county  of  Tehama,  on  or  about  the  twenty-second 
day  of  July,  1915,  to  wit,  ^'at  and  on  an  island  in  the  Sacra- 
mento River,  near  the  boundary  line  of  the  city  of  Red  Bluff, 
in  said  Tehama  County,  near  the  boundary  line  between  su- 
pervisorial district  No.  1  and  supervisorial  district  No.  3  and 
within  one  or  both,  all  of  the  territory  within  both  said  super- 
visorial districts  of  said  supervisorial  districts  being  then  and 
there  no-license  territory,"  etc. 

Defendant  moved  the  court  that  plaintiff  be  required  '*to 
state  in  which  supervisor  district  the  alleged  crime  took 
place."  The  motion  was  denied.  A  demurrer  to  the  info^ 
mation  on  various  grounds  was  overruled  and  defendant 
pleaded  not  guilty.  Upon  the  trial  the  jury  found  defend- 
ant guilty  as  charged  in  the  information  and  the  court  accord- 
ingly entered  judgment  that  defendant  be  imprisoned  in  th€ 
county  jail  for  the  period  of  75  days.  Defendant  appeals 
from  the  judgment  and  from  the  order  denying  his  motion 
for  a  new  trial. 

The  evidence  is  uncontradicted  that  defendant  sold  alcoholic 
liquor  as  charged,  the  only  question  being.  Was  the  liquor 
sold  within  no-license  territory! 

The  place  where  the  liquor  was  sold  is  a  small  tract  of  land 
called  *' Coney  Island,"  and  lies  in  the  Sacramento  River  just 
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above  the  city  of  Red  Bluflf.  At  this  point  the  east  boundary 
line  of  district  No.  1  is  described,  in  the  proceedings  of  the 
supervisors  of  September  7,  1880,  thus:  ''Beginning  at  the 
junction  of  Cottonwood  creek  with  the  Sacramento  river,  run- 
ning easterly  along  the  west  bank  of  the  Sacramento  river 
to  Walnut  street  in  the  town  of  Red  Bluflf."  The  west  bound- 
ary line  of  district  No.  3  is  described  as  ''all  that  portion  of 
Tehama  county  lying  east  of  the  Sacramento  river." 

It  appeared  that,  about  20  or  25  years  ago,  this  island  was 
formed,  and  was  then  a  small  sandbar  that  "was  out  of  the 
water  in  the  month  of  September,  and  in  the  course  of  time 
some  willows  and  cotton  wood  trees  began  to  grow  on  it"; 
that  it  grew  by  accretions  until  now  the  island  is  "between 
five  and  six  acres  in  extent.  ...  It  is  overflowed  in  the  wet 
season  of  the  year,  but  reappears  again  in  the  dry  season ;  .  .  . 
it  is  between  4  and  5  feet  above  the  low  water  mark."  It 
appeared  further  that  for  several  years  no  water  ran  along 
the  east  side  of  the  island  in  the  summer,  but  now  there  is 
water  around  it  at  all  times;  that  the  main  channel  is  west 
of  the  island;  that  the  "main  current  has  always  flowed 
there,"  as  one  witness  testified  who  had  known  the  river  at 
that  point  for  25  years.  Between  the  island  and  the  west 
bank  of  the  river  the  distance  is  132  feet  and  between  the 
island  and  the  east  bank  it  is  about  80  feet. 

Appellant  contends,  first,  that  the  demurrer  should  have 
been  sustained  for  the  reason  that  the  information  states  two 
oflFenses — ^"one  for  selling  alcoholic  liquor  and  the  other  for 
furnishing  alcoholic  liquor";  second,  tiiat  the  court  erred  in 
denying  defendant's  motion  to  make  the  charge  more  specific; 
third,  "The  main  proposition  upon  which  defendant  relies  for 
a  new  trial  is  this,  that  the  territory  in  which  the  alleged 
alcoholic  liquor  was  alleged  to  have  been  sold  and  furnished 
is  within  a  'wet  zone/  "  and  hence  not  "within  no-license 
territory." 

The  demurrer  was  properly  overruled.  (In  re  Johnson, 
6  Cal.  App.  734,  [93  Pac.  199] ;  Peoj^  v.  Winkler,  21  Cal. 
App.  Dec.  695.*)     The  motion  was  based  upon  the  same 

*On  January  17,  1916,  the  supreme  court  granted  a  petition  to 
have  this  cause  heard  and  determined  in  the  supreme  court  after  judg- 
ment in  the  district  court  of  appeal,  and  said  cause  was  then 
f erred  to  the  supreme  eourt  for  hearing  and  decision* 
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ground  as  urged  against  the  information  and  was  properly 
denied. 

Upon  the  principal  proposition,  appellant  at  the  outset  calls 
attention  to  section  2349  of  the  Political  Code,  which  declares 
the  Sacramento  River  to  be  a  ''public  way,  between  its  mouth 
and  the  mouth  of  Middle  Creek,"  which  latter  is  in  Shasta 
County.  He  cites  Hendricks  v.  Feather  Biver  Ca/ncH  Co.,  138 
Cal.  423,  [71  Pac.  496],  where  it  was  hdd:  ''If  the  navi- 
gability of  the  river  should  be  deemed  necessary  to  a  bound- 
ary of  the  patent  thereby,  it  must  be  presumed  upon  appeal, 
in  the  absence  of  evidence,  that  the  river  was  navigable  at 
the  point  in  question."  Section  830  of  the  Civil  Code  is 
cited,  which  provides  that  ''except  where  the  grant  under 
which  the  land  is  held  indicates  a  different  intent,  the  owner 
of  the  upland,  when  it  borders  .  .  .  upon  a  navigable  lake 
or  stream,  where  there  is  no  tide,  the  owner  takes  to  the  edge 
of  the  lake  or  stream,  at  low- water  mark;  when  it  borders 
upon  any  other  water,  the  owner  takes  to  the  middle  of  the 
lake  or  stream."  Also  section  1016  of  the  same  code  is  cited, 
where  it  is  declared  that,  "Islands  and  accumulations  of  land, 
formed  in  the  beds  of  streams  which  are  navigable,  belong  to 
the  state,  if  there  is  no  title  or  prescription  to  the  contrary." 

Appellant  relies  upon  the  case  of  State  v.  Eason,  114  N.  C. 
787,  [41  Am.  St.  Rep.  811,  23  L.  R.  A.  520,  19  S.  E.  88], 
which  concerned  the  jurisdiction  of  a  municipality  bounded 
by  a  navigable  river,  and  it  was  held  that  it  does  not  extend 
beyond  low-water  mark,  in  absence  of  anything  in  the  charter 
extending  the  limit  of  its  jurisdiction  expressly  or  by  fair 
implication.  As  incorporated,  the  boundaries  of  the  town  of 
Beaufort  began  "at  a  cedar  post  in  the  Pamlico  river,"  thence 
by  several  courses  and  distances  away  from  the  river,  "thence 
on  a  line  parallel  with  Washington  street  to  Pamlico  river, 
and  thence  with  the  river  to  the  beginning."  It  was  held  in 
that  case  that  the  same  rules  of  construction  apply  as  in  the 
case  of  a  grant  from  one  individual  to  another,  and  that  an 
ordinance  of  the  town  of  Beaufort  prohibiting  the  throwing 
of  fish  or  offal  into  the  river  was  void  for  lack  of  jurisdic- 
tion, the  boathouse  from  which  the  fish  and  offal  were  thrown 
being  in  the  river  outside  the  low-water  mark,  though  imme- 
diately adjoining  the  town  wharf. 
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Subject  to  whatever  right  the  United  States  reserved  to 
the  control  of  the  waters  of  the  Sacramento  River,  for  pur- 
poses of  navigation  or  other  purposes,  undoubtedly  the  state 
was  given  the  power  to  partition  its  territory  into  counties, 
including  the  beds  of  streams  navigable  or  non-navigable,  and 
was  empowered  to  confer  upon  such  counties  the  authority 
to  exercise  over  all  such  partitioned  territory  the  right  to 
administer  its  government  and  to  provide  for  the  welfare  of 
its  inhabitants — ^for  example,  to  construct  highways,  build 
bridges  across  navigable  streams  as  parts  of  such  highways, 
and  generally  to  exercise  police  powers  within  such  territory. 
The  exterior  boundaries  of  the  county  of  Tehama  fixed  by 
statute  concededly  embrace  all  the  territory  included  in  the 
five  supervisor  districts.  These  supervisor  districts  were 
formed  out  of  the  territory  comprising  the  entire  county — 
five  of  them — at  the  same  session  of  the  board,  on  Septem- 
ber 7,  1880.  That  was  nearly  ten  years  before  this  so-called 
island  began  to  form.  It  was  but  a  small  sandbar  25  years 
ago.  In  construing  the  intention  of  the  board  in  enacting 
the  ordinance  creating  these  districts,  we  must  consider  the 
then  existing  conditions;  and  we  must  also  assume  that  the 
board  intended  to  include  within  the  boundaries  of  these  sev- 
eral districts  all  the  territory  of  the  county,  for  the  purpose, 
as  declared,  was  to  divide  the  county — ^aU  of  it — ^into  super- 
visor districts  pursuant  to  law,  and  to  carry  out  the  objects 
of  the  statute  by  which  certain  duties  were  devolved  upon 
the  board  chosen  to  administer  the  affairs  of  the  several  dis- 
tricts. It  is  not  to  be  supposed  for  a  moment  that  the  board 
intended  to  leave  strips  of  territory,  without  local  govern- 
ment, lying  between  any  two  of  the  districts,  whether  con- 
sisting of  land,  or  water,  or  both,  and  before  such  an  intention 
can  be  imputed  to  the  board  or  deduced  from  its  action  or 
nonaction,  it  should  be  made  very  clearly  so  to  appear. 

Ever  since  1880,  a  period  of  35  years,  the  supervisors  have 
treated  the  Sacramento  Biver,  which  bisects  the  county,  as 
within  their  jurisdiction;  have  built  costly  bridges  over  it; 
established  and  maintained  ferries  across  the  river;  and  until 
the  question  arose  in  this  case  their  right  to  so  regard  the 
river  has  never  been  disputed.  We  do  not  think  that  the  role 
applied  to  grants  of  land  by  one  person  to  another  is  of  un- 
qualified application  in  this  case.  This  partitioning  of  the 
territory  of  the  county  into  administrative  districts  is  not  a 
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grant  in  the  sense  that  term  is  used  in  section  830  of  the 
Civil  Code,  sVrpra.  And  if  the  rule  as  to  grants  were  to  ap- 
ply, there  is  a  presumption  that  the  purchaser's  title  extends 
as  far  as  the  grantor  owns  in  both  tidal  and  fresh  waters. 
(Gould  on  Waters,  sees.  195,  196.)  This  presumption,  it 
seems  to  us,  would  hold  where  a  legislative  body  is  partition- 
ing for  purposes  of  local  government  a  territory  over  which 
it  has  undoubted  jurisdiction. 

Mr.  Gould  states  another  rule,  to  wit:  ''By  the  common 
law  the  boundary  line  prima  facte  between  towns  and  parishes 
when  separated  by  a  fresh- water  river,  is  its  thread. ' '  ( Gould 
on  Waters,  sec.  202.)  Here  the  thread  of  the  Sacramento 
Biver  was  shown  by  undisputed  testimony  to  be  to  the  west 
of  ''Coney  Island,''  which  latter  would  by  this  rule  lie  en- 
tirely within  district  No.  8. 

In  King  v.  King,  7  Mass.  499,  it  was  held  that,  where  land 
lying  on  both  sides  of  a  river  is  partitioned,  the  land  on  one 
side  being  granted  to  one  and  the  land  on  the  other  side  to 
the  other  of  the  parties,  the  division  line  will  be  the  center 
thread  of  the  stream.  But  apart  from  the  rules  of  conveyan- 
cing, it  seems  to  us  that  the  view  expressed  in  Haanilton  v. 
McNeil,  13  Gratt.  (Va.)  389,  394,  is  reasonable,  and  should 
apply  here.  In  that  case  the  question  depended  upon  the 
construction  of  various  statutes  of  the  general  assembly  form- 
ing the  counties  of  Bath,  Pendleton,  and  Pocahontas  (Ya.), 
and  fixing  their  boundaries.  Said  the  court:  "The  court  is 
further  of  the  opinion  that  these  acts  being  intended  merely 
for  the  division  and  arrangement  of  the  territory  which  they 
embrace  for  local  municipal  purposes  and  the  convenient  and 
economical  administration  of  the  government  within  the  same, 
should  not  be  construed  with  the  same  strictness  which  is  to 
be  observed  in  the  construction  of  a  grant  or  of  a  contract 
between  individuals  affecting  the  rights  of  property,  but  a 
more  liberal  beneficent  rule  should  be  adopted,  the  object 
being  to  ascertain  the  true  meaning  and  intention  of  the  legis- 
lature in  any  given  act  by  considering  the  same  in  connec- 
tion with  all  others  in  pari  materia  and  with  the  general  pol- 
icy of  the  legislature.  .  .  .  Weight  should  be  given  to  the 
contemporaneous  interpretation  placed  upon  the  same  by  the 
courts  and  other  lawful  authorities  within  the  same  and  by 
the  population  at  large  residing  therein.'' 


Digitized  byLjOOQlC 


558  People  v.  Williams.  [29  Cal.  App. 

Without  pursuing  the  question  further,  our  conclusion  is 
that  the  description  of  the  respective  boundary  lines  of  the 
two  districts  should  be  construed  so  as  to  make  the  thread 
of  the  main  channel  of  the  river  the  dividing  line  between 
them,  and  hence  the  jury  were  justified  by  the  evidence  in 
finding  that  defendant  was  guilty  of  selling  and  furnishing 
alcoholic  liquor  in  no-license  territory,  to  wit,  in  district  No.  8. 

Error  is  claimed  of  an  instruction  given  the  jury  by  the 
court,  in  which  the  court  said,  in  construing  the  language  used 
in  defining  a  boundary  of  district  No.  8:  **I  instruct  you  that 
when  it  said  east  of  the  Sacramento  river  it  meant  east  of 
the  main  thread  of  the  channel  of  the  Sacramento  river.  It 
does  not  say  the  east  bank.  It  says,  east  of  the  Sacramento 
river,  and  that  means  any  land  east  of  the  center  of  the  main 
channel  or  thread  of  the  Sacramento  river.  So,  in  this  case, 
if  you  find  that  'Coney  Island,'  is  east  of  the  main  thread  of 
the  main  channel  of  the  Sacramento  river,  then  I  instruct 
you  that  it  is  in  supervisor  district  number  three."  It  was 
within  the  province  of  the  court  to  construe  the  language 
used  in  describing  the  boundary,  and  the  court  very  prop- 
erly left  it  to  the  jury  to  say  where  Coney  Island  was  situated 
with  reference  to  the  thread  of  the  river. 

The  court  did  not  err  in  refusing  defendant's  offered  in- 
struction that  ''if  you  find  from  the  evidence  that  the  east 
boundary  line  of  supervisor  district  No.  1  runs  along  the 
west  bank  of  the  Sacramento  river,  then  in  that  event,  said 
Coney  Island  is  not  within  said  supervisor  district  No.  1." 
In  no  view  that  could  have  been  taken  of  the  evidence  was 
the  instruction  applicable. 

Error  is  alao  claimed  in  refusing  an  instruction  "that  if 
you  find  from  the  evidence  that  the  ectst  boundary  line  of 
supervisor  district  No.  8  runs  along  the  west  bank  of  the 
Sacramento  river,  then  in  that  event,  said  Coney  Island  is 
not  within  said  supervisor  district  No.  3."  Probably  defend- 
ant meant  the  west  boundary  line  and  not  the  east,  as  stated 
in  the  instruction,  for  the  eetst  boundary  line  is  somewhere  in 
the  Sierra  Nevada  Mountains.  The  undisputed  evidence  was 
that  the  thread  of  the  stream — ^the  main  channel  of  the  river — 
was  west  of  Coney  Island.  The  court,  as  we  have  held,  prop- 
erly instructed  the  jury  that  the  description  given  of  the  west 
boundary  line  of  district  No.  3  was  the  thread  of  the  stream. 
The  instruction  requested  would  have  left  with  the  jury  to 
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determine  as  a  question  of  fact  what  the  court  had  rightly 
disposed  of  as  a  question  for  the  court.  The  instruction,  as- 
suming that  the  west  boundary  of  district  No.  3  was  meant, 
would  have  made  it  coincident  with  the  east  boundary  of 
district  No.  1  and  west  of  the  Sacramento  River,  and,  of 
course,  west  of  its  thread.  In  that  view  the  island  would 
undoubtedly  be  situated  in  district  No.  3  and  in  no-license 
territory,  and  the  instruction  would  have  become  a  question 
of  fact  directly  contrary  to  all  the  evidence. 

We  discover  no  error  in  any  of  the  proceedings  and  the 
judgment  and  order  are,  therefore,  aflSrmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  3,  1916. 


[CSt.  No.  1705.    Second  Appellate  District.— February  4,  1016.] 

PASSOW   &   SONS    (a   Corporation),   Respondent,  v. 
HERMAN  HARRIS  et  al..  Appellants. 

CbNTRACT>-SALB  07  BmUABD-TABLES — DTLLY  IN   I>ELIVKBT— WAITZB  07 

Objection. — ^In  a  contract  for  the  sale  of  billiard-tables,  where  the 
delivery  of  the  tables  was  to  be  made  "on  or  about  the  5th  day  of 
Jane,  1915,"  and  time  was  made  of  the  essence  of  the  contract,  the 
words  "on  or  about"  are  not  to  be  construed  to  mean  "exactly,"  but 
delivery  within  a  reasonable  time  after  June  5th  would  satisfy  the 
eondition,  and  a  delay  until  June  9th  was  not  an  unreasonable  lapse 
of  time;  and  where  on  the  latter  date  the  purchasers  advised  the 
sellers  of  their  inability  to  receive  the  tables  and  requested  that  they 
be  shipped  after  June  20th,  and  on  June  10th,  after  living  this 
last-mentioned  notice,  advised  the  sellers  that  they  might  be  shipped 
on  any  date  that  was  convenient,  whereupon  the  latter  immediately 
advised  them  that  they  would  be  shipped  on  the  17th  of  June,  te 
which  no  objection  was  raised  until  the  latter  date,  when  the  pur- 
chasers attempted  to  rescind  their  contract,  but  nowhere  in  the  cor- 
respondence complained  of  any  delay  in  delivery,  the  purchasers 
are  eetopped  from  complaining  of  delay  in  deliveiy. 
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Id. — ^Tkndek — Waivsb  or. — In  such  a  ease,  where  the  pnrehaBen  notified 
the  sellers  that  they  had  revoked  and  countermanded  the  order,  it 
was  not  necessary  for  the  latter  to  make  a  tender  of  the  physieal 
property  agreed  to  be  told  before  bringing  suit  for  the  purchase 
price. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Louis  W.  Myers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  E.  Norton,  and  Wilbur  Bassett,  for  Appellant. 

Schweitzer  ft  Hutton,  for  Respondent. 

JAMES,  J. — ^Defendants  by  written  contract  agreed  to  pur- 
chase from  the  plaintiff  three  billiard-tables  for  an  aggregate 
price  of  $975.  The  office  of  plaintiff  was  at  the  city  of  San 
Francisco.  In  this  contract  it  was  agreed  that  $225  should 
be  paid  as  the  initial  payment  and  the  sum  of  $30  per  month 
thereafter  paid  until  the  whole  amount  mentioned  had  been 
satisfied.  The  contract  also  contained  this  clause:  ''Shipped 
to  Los  Angeles  on  or  about  the  5th  day  of  June,  1913,  ..." 
The  contract  in  its  other  terms  provided  that  when  the  total 
price  had  been  paid  a  bill  of  sale  should  be  given,  and  fur- 
ther provided  that  if  the  purchaser  should  "refuse  to  accept 
delivery  of  or  to  return  the  said  goods,  then  the  entire  unpaid 
balance  of  this  contract,  with  interest,  shall  in  either  of  said 
cases  immediately  become  due  and  payable  and  the  said  Pas- 
sow  &  Sons  may  enforce  payment  of  the  entire  amount,  prin- 
cipal and  interest  then  unpaid,  or,  if  they  so  elect,  they  may 
cancel  this  contract  and  take  possession  of  said  goods,  with- 
out legal  process."  A  clause  in  the  latter  portion  of  the 
writing  reads  as  follows:  "In  all  matters  herein  mentioned 
time  is  declared  the  essence  of  this  contract."  Defendants 
at  the  time  they  entered  into  this  contract  owned  three  old 
tables,  which  it  was  agreed  should  be  valued  at  $225  and  that 
amount  credited  as  the  initial  payment  on  the  contract  for 
the  new  tables.  Defendants  refused  to  receive  the  new  tables 
when  offered  to  them  and  converted  the  old  tables  to  their 
own  use;  whereupon  this  action  was  brought  to  recover  the 
balance  due  under  the  contract  for  the  sale  of  the  new  tables, 
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and  also  the  sum  of  $225  as  the  value  of  the  old  tables.  Judg- 
ment was  in  favor  of  plaintiff.  A  motion  for  a  new  trial 
being  denied,  this  appeal  was  taken  from  the  order  made  in 
that  regard  and  also  from  the  judgment. 

The  evidence  showed  that  upon  the  making  of  the  contract 
plaintiff  caused  the  new  tables  to  be  shipped  from  Chicago 
to  San  Francisco,  at  which  latter  place  they  were  received. 
On  June  9th  the  tables  had  not  been  shipped  from  San  Fran- 
cisco to  the  vendees  in  Los  Angeles,  and  on  that  date  the  de- 
fendants wrote  to  the  plaintiff  that  they  had  not  sold  any  of 
the  old  tables,  but  that  the  plaintiff  could,  any  time  after 
June  20th,  ship  the  three  new  tables  to  them.  In  a  letter 
dated  June  10th  the  defendants  again  wrote  the  plaintiff  as 
follows:  ^'I  am  writing  to  let  you  know  that  we  sold  the  3 
tables  about  1  hour  after  I  wrote  you  yesterday.  •  .  .  You 
can  ship  3  tables  any  day  that  will  be  convenient  to  you." 
In  a  letter  dated  June  11th  the  plaintiff  replied:  ''Your  three 
new  tables  will  be  shipped  from  here  June  17th  and  will 
arrive  in  your  city  about  three  days  later.**  In  a  letter  dated 
June  16th  defendants  wrote  the  plaintiff  as  follows:  ''I  wish 
to  say  that  it  will  not  be  necessary  for  you  to  ship  the  tables 
ordered,  and  I  herewith  notify  you  that  I  countermand  this 
order,  as  I  have  made  other  arrangements.'*  The  plaintiff 
immediately  wired  in  response  to  this  letter,  stating  to  the 
defendants  that  it  would  insist  upon  the  contract  being  en- 
forced, and  in  a  letter  of  the  same  date  reiterated  their  deter- 
mination in  that  regard,  and  requested  that  defendants  give 
advice  as  to  what  date  they  desired  the  tables  shipped ;  other- 
wise that  the  plaintiff  would  proceed  against  them.  To  this 
letter  the  defendants  made  response  by  telegram  as  follows: 
''Do  not  ship  tables  we  revoked  and  countermanded  order  let- 
ter June  sixteenth  refuse  to  accept."  The  testimony  showed 
that  immediately  following  the  receipt  of  this  telegram  the 
agent  of  plaintiff  came  to  Los  Angeles  and  demanded  the 
delivery  of  the  three  old  tables  purchased  by  the  plaintiff, 
and  was  told  by  one  of  the  defendants  that  the  tables  were 
gone  and  that  he  did  not  know  where  they  were.  Defendants, 
offered  no  testimony,  but  depended  for  their  defense  upon 
two  principal  contentions:  First,  that  the  condition  as  to  de-. 
livery  of  the  new  tables  on  or  about  the  5th  of  June  was  not 
complied  with,  and  that  therefore  the  plaintiff  was  in  default 
as  to  its  obligation  in  that  particular.    Second,  that  there 
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was  no  sufficient  tender  made  of  the  articles  purchased  prior 
to  suit  brought.  We  think  there  is  no  merit  in  either  of 
these  contentions,  and  that  the  failure  of  the  defendants  to 
fulfill  their  agreement  is  wholly  without  excuse  in  the  law. 
It  would  appear  that  the  phrase  in  the  contract  making  time 
the  essence  thereof  was  more  particularly  designed  to  affect 
the  conditions  required  of  the  defendants  in  the  matter  of  the 
making  of  payments.  But  even  though  it  may  be  said  that 
strict  compliance  was  agreed  to  be  made  as  to  all  matters 
embraced  within  the  terms  of  the  contract,  the  parties  them- 
selves failed  to  make  the  delivery  date  certain  and  specific, 
for  they  provided  that  the  delivery  of  the  new  tables  should 
be  *' on  or  about  the  5th  day  of  June,  1913.*'  **0n  or  about" 
does  not  mean  exactly,  and  to  such  a  phrase  the  court  would 
apply  the  construction  that  that  condition  is  satisfied  where 
delivery  was  made  within  a  reasonable  time  after  the  5th  of 
June.  And  it  may  be  fairly  said  that  there  had  been  no  un- 
reasonable lapse  of  time  when,  on  June  9th,  the  defendants 
wrote  stating  in  effect' their  inability  to  then  receive  the  tables 
and  requesting  that  they  be  shipped  after  the  20th  of  June. 
Then,  on  the  10th  of  June,  after  giving  this  last-mentioned 
notice,  they  advised  the  plaintiff  that  the  three  tables  might 
be  shipped  on  any  day  that  was  convenient.  The  plaintiff 
immediately  advised  them  that  the  tables  would  be  shipped 
on  the  17th,  one  week  later.  No  objection  was  raised  to  this 
date  until  the  day  before  the  17th,  when  the  defendants  at- 
tempted to  rescind  their  contract.  In  their  correspondence 
they  seem  not  to  have  complained  of  any  delay  in  the  matter 
of  the  delivery  of  the  new  tables,  and  it  is  very  apparent  that 
the  reason  for  their  action  was  something  quite  foreign  to  a 
contention  of  that  sort.  There  is  every  reason  for  holding 
that  the  defendants  by  their  conduct  are  estopped  from  rais- 
ing any  question  as  to  the  failure  of  the  plaintiff  to  deliver 
in  time.  We  think  that  the  trial  judge's  conclusion,  as  it 
inf erentially  appears  from  the  findings  made,  that  no  default 
was  committed  by  the  plaintiff  in  the  performance  of  any  of 
its  obligations,  is  fully  sustained  by  the  evidence. 

The  plaintiff,  upon  the  announced  refusal  of  the  defend- 
ants to  proceed  further  under  their  contract  or  to  accept  the 
tables  purchased,  was  under  no  obligation  to  make  a  tender 
of  the  physical  property  agreed  to  be  sold.  It  acted  strictly 
in  accordance  with  a  term  of  the  contract  which  we  have 
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quoted  which  covered  the  precise  contingency  that  arose  be- 
tween the  parties  to  the  contract  here  involved.  Moreover, 
plaintiff's  action  was  directly  in  accordance  with  the  pro- 
visions of  the  statute.  '*If  a  party  to  an  obligation  gives 
notice  to  another,  before  the  latter  is  in  default,  that  he  will 
not  perform  the  same  upon  his  part,  and  does  not  retract  such 
notice  before  the  time  at  which  performance  upon  his  part 
is  due,  such  other  party  is  entitled  to  enforce  the  obligation 
without  previously  performing  or  offering  to  perform  any 
conditions  upon  his  part  in  favor  of  the  former  party." 
(Civ.  Code,  sec.  1440.) 

There  are  no  further  points  presented  which  call  for  or 
merit  consideration. 

The  judgment  and  order  appealed  from  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[(Mm.  No.  454.    Second  Appellate  District. — February  4,  1916.] 

THE    PEOPLE,    Respondent,    v.    JOHN    A.    WILSON, 

Appellant. 

Cbiicinal  Law — Mubdeb — Imsteuotions — When  Retusal  to  Instruct 
ON  Manslaughtkb  Erroneous. — In  a  proeeeution  for  murder  the 
court  may  properly  refuse  to  instruct  the  jury  that  they  may  return 
a  Yerdict  of  manslaughter,  if  the  eyidenee  clearly  shows  that  the 
crime  committed  was  not  manslaughter;  but  where  the  evidence  is 
such  that  the  jury  would  be  warranted  in  returning  a  verdict  of 
manslaughter,  it  is  prejudicial  error  for  the  court  to  refuse,  at  the 
request  of  the  defendant,  to  instruct  the  jury  that  it  might,  if  the 
evidence  warranted  it,  find  the  defendant  guilty  of  manslaughter. 

Id. — MANsiAUOHTEft— Definition. — Manslaughter  is  the  unlawful  kill- 
ing of  a  human  being,  without  malice;  and  one  of  the  conditions 
described  in  the  code  definition  is  that  of  an  involuntary  killing  "in 
the  commission  of  an  unlawful  act,  not  amounting  to  felony." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tu- 
lare Ounty,  and  from  an  order  denying  a  new  trial.  W.  B. 
Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Pamsworth  &  McClure,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  Robert  M.  Clarke, 
Deputy  Attorney-General,  for  Respondent, 

CONREY,  P.  J. — ^Defendant  was  convicted  of  the  crime 
of  murder  in  the  second  degree  and  sentenced  to  imprison- 
ment for  the  term  of  twenty  years.  His  appeal  is  from  the 
judgment  and  from  an  order  d^iying  his  motion  for  a  new 
trial. 

The  principal  assignment  of  error  refers  to  the  court's 
instruction  to  the  jury  that  it  might  find  the  defendant  guilty 
of  murder  in  the  first  degree,  or  murder  in  the  second  de- 
gree, or  not  guilty,  and  the  court's  refusal  to  add  to  these 
alternatives  an  instruction  that  they  might,  if  the  evidence 
warranted  it,  find  him  guilty  of  manslaughter.  The  gen- 
eral rule  is,  as  stated  in  the  Penal  Code,  section  1159,  that 
"the  jury  may  find  the  defendant  guilty  of  any  offense,  the 
commission  of  which  is  necessarily  included  in  that  with 
which  he  is  charged,  or  of  an  attempt  to  commit  the  off^ise." 
The  attorney-general  has  called  our  attention  to  decisions 
of  the  supreme  court  which  hold  that  in  a  prosecution  for 
murder  the  refusal  of  the  court  to  instruct  the  jury  that 
they  may  return  a  verdict  of  manslaughter  is  not  error,  if 
the  evidence  clearly  shows  that  the  crime  committed  was  not 
manslaughter.  (People  v.  Lee  0am,  69  Cal.  552,  [11  Pac. 
183] ;  People  v.  Fellows,  122  Cal.  233,  [54  Pac.  830],  and 
other  cases  cited  in  those  decisions.)  We  do  not  question 
the  rules  as  stated,  but  they  are  not  applicable  to  the  record 
in  this  case.  Brinkley,  the  deceased,  was  about  23  years 
old,  and  an  attachment  had  grown  up  between  him  and 
a  fifteen  year  old  daughter  of  the  defendant.  The  defend- 
ant had  informed  his  daughter  that  he  was  opposed  to  her 
association  with  Brinkley,  and  had  sent  to  the  young  man 
information  to  the  same  effeot.  On  the  morning  of  June  6, 
1915,  Brinkley  went  out  riding  on  a  motorcycle  with  defend- 
ant's daughter.  The  defendant  purchased  a  revolver  and 
started  down  the  road  in  the  direction  they  had  taken.  The 
defendant  testified  that  he  saw  them  coming  toward  him  on 
the  motorcycle  and  waved  his  hands,  but  they  seemed  to  be 
comiug  faster.  He  testified  further  as  follows:  "Then  I 
thought  if  I  would  pull  the  gun  out  of  my  pocket  and  wave 
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it  at  him,  that  he  would  surely  stop  then.  •  .  •  And  when 
he  passed  me,  just  before  he  got  to  me,  he  said  something  to 
Dora,  he  says,  *I  will,  if  I  hit  him,'  .  .  .  and  he  brushed  me 
along  the  side  here  [showing]  and  on  this  rib,  forearm,  and 
kind  of  numbed  that  arm  a  little,  .  .  .  And  at  that  time  I 
struck  at  him  with  the  gim  in  my  hand,  and  the  gun  dis- 
charged. And  whether  I  hit  him  or  not,  I  didn't  know,  I 
wasn't  thinking  about  shooting  at  all,  I  never  thought  of 
shooting.  But  when  I  struck  at  him  the  gun  discharged. 
.  .  .  And  directly  I  seen  the  motorcycle  turn  to  one  side  and 
they  tumbled  ofiF,  and  then  I  thought  he  had  been  shot  when 
the  gun  discharged.  Then  I  came  on  up  and  Dora,  she  asked 
me  if  she  should  call  a  doctor,  and  I  says,  'Yes,  call  one,' 
then  I  says,  'Wait  a  minute.'  Some  other  parties  had  oome 
in  an  automobile  and  I  says,  'Wait,  and  maybe  they  can  go 
quicker  and  call  a  doctor'.  " 

Manslaughter  is  the  unlawful  killing  of  a  human  being, 
without  malice.  One  of  the  conditions  described  in  the  code 
definition  is  that  of  an  involuntary  killing  "in  the  commis- 
sion of  an  unlawful  act,  not  amounting  to  felony.''  (Pen. 
Code,  sec.  192.)  If  the  jury  believed  the  testimony  of  the 
defendant,  they  might  have  reached  the  conclusion  that  in 
striking  at  the  deceased  the  defendant  was  committing  an 
unlawful  act  amounting  to  an  assault,  but  without  intending 
to  shoot.  The  firing  of  the  pistol  under  the  circumstances 
shown  endangered  the  life  of  his  daughter  as  well  as  the 
life  of  Brinkley.  Her  arm  was  around  the  young  man  and 
the  bullet  did  in  fact  pass  through  the  middle  finger  of  her 
right  hand.  There  is  no  evidence  that  the  defendant  had 
ever  threatened  the  life  of  Brinkley  or  that  he  entertained 
animosity  toward  him  beyond  the  mere  fact  that  he  was  un- 
willing to  have  the  young  man  paying  attentions  to  his 
daughter,  who  was  still  a  young  school  girl.  The  testimony 
to  which  we  have  referred,  with  much  other  evidence  to  which 
we  might  refer,  was  abundantly  sufficient  to  entitle  the  de- 
fendant to  have  the  case  go  to  the  jury  under  instructions 
which  would  permit  a  verdict  of  manslaughter. 

Counsel  for  defendant  in  their  brief  assert  that  the  oonrt 
erred  in  giving  certain  other  instructions,  and  also  in  refus- 
ing to  give  sundry  instructions  requested  by  the  defendant. 
These  assertions  are  not  accompanied  by  any  argument  or 
any  reference  to  autboiities  bearing  upon  the  questions  in- 
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volved ;  and  we  will  not  discuss  these  instructions  more  than 
to  say  that,  on  the  face  of  the  record,  we  perceive  no  error 
in  the  court's  rulings  concerning  them.  So  far  as  the  re- 
fused instructions  were  correct  and  pertinent  to  the  case,  the 
substance  of  them  appears  to  have  been  given  in  the  court's 
instructions  to  the  jury.  Nevertheless,  the  error  which  was 
committed  and  to  which  we  have  referred  was  sufficient  to 
seriously  prejudice  the  defendant  with  respect  to  an  impor- 
tant right  of  defense,  and  he  ia  entitled  to  a  new  triaL 
The  judgment  and  order  are  reversed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme*  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  3, 1916. 


[CSv.  No.  1876.    Third  Appellate  District.— Febniarjr  5,  1916.] 

WILLIAM  SNYDER,  Respondent,  v.  BEN  MILLER  et  al., 

Appellants. 

Action  on  Promissobt  Notb—Pleadinq — AicxNDiaNT  of  Complaint— 
Date  of  Assignment  of  Note — Discsetion  not  Abused. — In  an 
action  to  recover  on  an  assigned  promissory  note  there  was  no  abuse 
of  discretion  in  allowing  the  plaintiff  to  amend  his  complaint  when 
the  case  was  called  for  trial,  so  that  the  date  of  the  assignment 
would  appear  as  of  the  date  of  the  execution  of  the  note,  instead  of 
the  date  mistakenlj  alleged  in  the  original  complaint,  where  the 
defendant  was  not  placed  at  any  disadvantage  bj  the  amendment, 
and  his  principal  defense  rested  upon  a  release  of  the  defendant 
from  the  note. 

Id. — Allowance  of  Amendments  to  Pleadings.— The  allowance  of 
amendments  to  pleadings  is  a  matter  resting  in  the  sound  legal  dis- 
cretion of  the  trial  court,  and  great  liberality  should  be  shown  bj 
it  in  permitting,  where  it  can  be  done  without  working  great  delaj, 
such  amendments  to  pleadings  as  will  facilitate  the  production  of 
all  the  facts  bearing  upon  the  questions  involved  in  the  action. 

Id.— Constitutional  Law — Review  of  Evidence  in  Civil  Cases. — The 
recent  amendment  to  section  4%  of  article  VI  of  the  constitution, 
whereby  appellate  courts,  in  civil  cases,  are  authorized,  for  certain 
indicated  purposes,  to  examine  "the  entire  cause,  including  the  evi- 
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dence/'  etc.,  does  not  contemplate  the  review  of  the  evidence  with  a 
view  of  determining  where  the  preponderance  lies,  bnt  that  the  evi- 
dence maj  be  reviewed  only  for  the  purpose  of  determining  whether 
the  court  may  be  required  to  hold  that  from  any  error  in  the  mis- 
direction of  the  jury,  or  in  the  admission  or  rejection  of  evidence, 
or  as  to  any  matter  of  pleading  or  procedure,  a  miscarriage  of  jus- 
tice has  resulted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    C.  W.  Norton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Light  &  Crane,  and  A.  V.  Scanlan,  for  Appellants. 

A.  H.  Carpenter,  for  Respondent 

HART,  J. — This  is  an  action  on  a  promissory  note.  Judg- 
ment passed  for  the  plaintiff,  and  from  said  judgment  the 
defendants  take  this  appeal. 

The  record  shows  and,  indeed,  counsel  for  the  appellants 
concede,  that  the  judgment  against  the  defendants,  Rotten- 
berg  and  Case,  was  entered  upon  their  default,  duly  entere<}, 
on  failure  to  answer  the  complaint,  on  the  eleventh  day  of 
May,  1914,  which  was  six  months  prior  to  the  date  of  the 
taking  this  appeal.  The  appeal  as  to  those  defendants  is, 
therefore,  abortive,  as  counsel  concede,  and  they  have  ex- 
pressly abandoned  the  same. 

The  complaint  sets  out  the  note  declared  upon  in  haec 
verba.  It  was  executed  in  favor  of  Roy  Snyder,  son  of  the 
plaintiff,  for  the  sum  of  $2,472.45,  with  interest  at  the  rate 
of  7  per  cent  per  annum,  payable  monthly,  and  provided  for 
the  payment  of  the  principal  sum  in  monthly  installments  of 
five  hundred  dollars,  to  be  paid,  beginning  with  the  fifteenth 
day  of  July,  1913,  on  the  fifteenth  day  of  each  succeeding 
month,  until  the  total  amount  was  paid  in  full,  the  last  install- 
ment, however,  which  was  payable  on  the  fifteenth  day  of 
October,  1915,  involving  the  sum  only  of  $472.45. 

The  complaint,  as  originally  filed,  alleged  that,  after  the 
execution  and  delivery  of  said  note,  "and  on  or  about  the 

day  of  June,  1913,  and  before  said  note  became  due  or 

payable,  the  said  Roy  Snyder  duly  indorsed,  assigned,  and 
delivered  said  promissory  note^  for  a  valuable  consideration, 
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to  the  plaintiff  herein,  who  ever  since  has  been,  and  now  is 
the  lawful  owner  and  holder  of  said  promissory  note." 

The  answer  of  the  defendant,  Miller,  admits  the  execution 
and  delivery  of  said  note  as  alleged  in  the  complaint,  but 
denies  that  the  same  was  assigned  by  the  payee  named  there- 
in, Roy  Snyder,  at  any  time  or  at  all,  to  the  plaintiff  for  a 
valuable  or  any  consideration.  By  way  of  avoidance,  the 
defendant  alleges  that,  on  the  twenty-second  day  of  May, 
1913,  Boy  Snyder,  in  oonsideration  of  the  execution  of  a 
promissory  note  in  his  favor  by  the  defendants,  Rottenberg 
and  Case,  and  which  note  was  delivered  to  him,  the  said  Roy 
Snyder  executed  and  delivered  to  the  defendant.  Miller,  a 
covenant  of  release  and  satisfaction  and  acknowledgment  of 
full  payment,  so  far  as  Miller  was  concerned,  of  the  note  in 
suit;  ^'that  at  the  time  of  the  execution  and  ddivery  of  said 
release  and  said  last  mentioned  note  herein,  the  plaintiff  was 
present  with  plaintiff's  assignor  and  had  full  Imowledge  of 
said  release  and  satisfaction  of  said  promissory  note  in  plain- 
tiff's  complaint  set  forth.'* 

When  the  trial  of  the  cause  was  called,  the  counsel  for 
the  plaintiff  asked,  and  the  court  granted,  leave  to  amend 
the  complaint  so  that  the  date  of  the  assignment  of  the  note 
by  Roy  to  the  plaintiff  would  appear  as  the  '^ISth  day  of 
February,  1913,"  the  date  of  the  execution  of  the  obligation, 
instead  of  the  ** day  of  June,  1913,"  as  originally  al- 
leged in  the  complaint. 

The  court  found  that  the  note  had  been  executed  and  de- 
livered and  assigned,  as  alleged  in  the  amended  complaint; 
that  the  sum  of  one  t!housand  five  hundred  dollars,  and  no 
more,  had  been  paid  thereon,  and  that  the  sum  of  $1,159.61, 
and  accrued  interest,  was  still  due  thereon. 

As  to  the  special  defense,  the  court  found:  ''That  the  re- 
lease set  forth  in  the  defendant  Ben  Miller's  answer  was 
made  and  executed  on  the  twenty-seocmd  day  of  May,  1913, 
by  the  original  payee.  Boy  Snyder,  and  that  at  that  time 
the  said  Roy  Snyder  was  a  minor,  under  the  age  of  tw^ty- 
one  years,  and  had  no  right,  power,  or  authority  to  make  or 
execute  such  release,  as  he  had  theretofore,  on  the  fifteenth 
day  of  February,  1913,  sold,  assigned,  and  transferred  unto 
the  plaintiff  all  his  right,  title,  and  interest  therein;  and  that 
plaintiff  was  not  bound  by  such  release  and  had  no  knowledge 
that  such  release  had  been  executed" 
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The  general  contention  of  the  appellant,  Miller,  is  that  cer- 
tain vital  findings  are  not  sustained  by  the  evidence.  There 
is  a  further  objection  that  the  court  failed  to  find  upon  the 
special  defense  set  up  by  the  defendant,  Miller,  involving,  as 
we  have  seen,  the  statement  of  new  matter.  Complaint  is  also 
made  that,  in  allowing  the  plaintiff  to  amend  his  complaint 
in  the  particular  above  explained,  the  court  abused  its  dis- 
cretion. 

Taking  up,  first,  the  last  stated  contention,  we  are,  upon  a 
consideration  thereof,  required  to  say  that  we  are  not  jus- 
tified in  holding  that  the  court  abused  its  discretion  in  allow- 
ing the  amendment.  The  object  of  the  amendment  was 
obvious  from  the  face  thereof.  Precisely  why  the  date  of 
the  assignment  was  not  in  the  first  instance  alleged  as  of  the 
fifteenth  day  of  February,  1913,  we  are,  of  course,  unable 
to  say,  but  we  may  and  must  assume,  from  tiie  amendment, 
that,  from  the  plaintiff's  understanding  of  the  fact,  a  mis- 
take in  that  respect  was  made  in  the  complaint  as  it  was 
originally  drafted  and  filed.  Of  course,  a  party  is  entitled 
to  state  his  case  in  his  pleading  as  he  understands  the  facts 
thereof  and  as  he  believes  he  can  prove  them.  The  defend- 
ant and  his  counsel  were  present  when  the  amendment  was 
prepared  and  made,  and  had  no  trouble  in  amending  their 
answer  so  as  to  meet  by  denial  the  complaint  as  so  altered. 
They  asked  for  no  continuance  of  the  trial  on  account  of  the 
allowance  of  the  amendment,  and  from  this  we  may  assume 
that  they  were  as  well  prepared  then  to  go  cm  with  a  trial 
of  the  issues  as  at  some  future  time.  The  only  objection 
which  appears  to  have  been  made  by  the  attorney  for  the 
defendant  to  the  proposed  amendment  was  that,  if  allowed, 
it  would  necessitate  an  amendment  of  the  answer.  This  was, 
of  course,  no  valid  objection  to  the  allowance  of  the  amend- 
nxent.  Very  naturally,  an  amendment  of  a  complaint  in  a 
material  respect  would  call  for  an  amendment  of  the  answer. 

The  allowance  of  amendments  to  pleadings  is  a  matter 
riisting  in  the  sound  legal  discretion  of  the  trial  court,  and 
the  appellate  courts  of  this  state  have  repeatedly  declared 
that  ''great  liberality  should  be  shown  by  a  trial  court  in 
permitting,  where  it  can  be  done  without  working  great  de- 
lay, such  amendments  to  pleadings  as  will  facilitate  the  pro- 
duction of  all  the  facts  bearing  upon  the  questions  involved 
r%  the  action.''     (Spelling  on  New  Trial  and  Appellate  Prac- 
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tice,  sec.  107,  and  cases  therein  cited;  San  Francisco  etc.  Soc. 
V.  Leonard,  17  Cal.  App.  254,  267,  [119  Pac  405].)  Of 
oourse,  as  was  said  in  Baxter  v.  Riverside  Portland  C.  Co., 
22  Cal.  App.  199,  [133  Pac.  1150],  and  in  Eayden  ▼.  Hayden, 
46  Cal.  333,  some  good  reason  diould  ordinarily  be  affirma- 
tively disclosed  justifying  the  amendment  before  the  court 
acts  favorably  upon  the  proposition. 

In  this  case,  while  the  reason  for  the  mistake  was  not 
shown,  we  think  that  where,  as  here,  the  defendant  is  put  to 
no  trouble  or  inconvenience  or  placed  at  no  disadvantage  by 
the  amendment,  and  where  his  principal  defense  did  not 
rest  upon  the  question  whether  the  note  was  duly  executed 
or  wholly  upon  the  proposition  whether  it  was  assigned  by 
the  payee  at  a  particular  time  or  assigned  at  all,  but  upon 
a  release  of  the  defendant  from  the  obligations  thereof,  it 
cannot  well  be  said  that  the  trial  court  abused  its  discretion 
by  allowing  the  amendment.  The  object  of  judicial  pro- 
ceedings is  to  discover  all  the  facts  of  the  case  as  they  actu- 
ally occur  and  exist  and  apply  the  law  thereto;  and  the 
theory  of  the  code  is  that  the  parties  should  each  have  rea« 
sonable  opportunity  to  present  his  side  of  the  case  upon  the 
facts  as  he  understands  they  actually  transpired.  (Loioer 
Kings  River  etc.  Canal  Co.  v.  Kings  River  etc  Canal  Co., 
67  Cal.  577,  [8  Pac.  91].) 

The  facts  as  to  which  there  is  no  controversy  are  as  fol- 
lows: That,  at  some  time  prior  to  the  year  1913,  the  plain- 
tiff bought  and  paid  for  a  clothing  store  in  the  city  of 
Stockton  for  his  son,  Roy  Snyder,  who  was  at  that  time,  as 
well  as  at  the  time  of  the  particular  transactions  involved 
herein,  a  minor,  being  somewhat  near  but  less  than  twenty- 
one  years  of  age.  Prior  to  the  seventh  day  of  February, 
1913,  the  defendants,  Rottenber^  and  Miller,  began  nego- 
tiations looking  to  the  purchase  of  said  clothing  store  fnwi 
young  Snyder,  and  on  the  said  seventh  day  of  February, 
1913,  an  agreement  of  purchase  and  sale,  including  the  total 
price  and  terms,  was  finally  reached  by  the  parties  and  the 
same  reduced  to  writing.  Among  the  terms  so  agreed  upon 
were  that  Rottenberg  and  Miller  should  pay  to  Snyder,  Jr., 
one  thousand  dollars  cash  on  the  completion  of  an  inventory 
of  the  stock  and  fixtures  on  hand,  and  the  balance  to  be  evi- 
denced by  several  promissory  notes,  to  be  secured  by  a 
chattel  mortgage  on  the  stock  of  goods  and  the  fixtures.    The 
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agreement,  aeoording  to  its  terms,  was  fully  carried  out  and 
consummated  on  the  fifteenth  day  of  February,  1913, 
Among  the  notes  given  by  Rottenberg  and  Miller  to  Snyder, 
Jr.,  is  the  one  in  question  here. 

The  plaintiff  and  his  assignor  testified  tbat  the  latter  was, 
at  the  time  of  the  sale  of  the  store  to  the  defendants  and  the 
delivery  to  him  of  the  promissory  notes,  indebted  to  the 
former  in  the  full  aggregate  sum  of  said  notes,  and  that  the 
notes  were,  on  the  fifteenth  day  of  February,  1913,  assigned 
to  the  plaintiff  by  his  son,  Roy  Snyder,  in  payment  of  said 
indebtedness. 

The  chief  ground  of  controversy  here,  however,  proceeds 
from  the  instrument,  executed  by  Snyder,  Jr.,  on  the  twenty- 
second  day  of  May,  1913,  which,  as  seen,  purported  to  re- 
lease Miller  from  the  obligations  of  the  note  in  suit  in  con- 
sideration of  the  signing  and  in^dorsement  of  said  note  by  the 
defendant,  Case. 

The  defendant's  claim  is:  1.  That  the  preponderance  of 
the  evidence  is  against  the  findings:  That  said  note  was  as- 
signed to  the  plaintiff  by  Roy  Snyder  on  the  fifteenth  day 
of  February,  1913,  and  that  the  plaintiff  "is  now  and  ever 
sin-ce  has  been"  the  owner  and  holder  of  said  note;  that 
**  there  is  now  due,  unpaid,  and  owing  to  plaintiff  from  the 
said  defendant,  Ben  Miller,  on  the  said  promissory  note,  the 
sum  of  $1159.61'*;  that,  at  the  time  of  the  date  of  the  pur- 
ported release  (May  22,  1913),  the  said  Roy  Snyder  was  a 
minor,  under  the  age  of  21  years,  and  had  no  right,  power, 
or  authority  to  make  or  execute  such  release,  as  he  had 
theretofore,  on  the  fifteenth  day  of  February,  1913,  sold, 
assigned,  and  transferred  unto  the  plaintiff  all  his  right, 
title,  and  interest  therein";  that  the  "plaintiff  was  not 
bound  by  such  release  and  had  no  knowledge  that  such  re- 
lease had  been  executed."  2.  That,  conceding  that  the  as- 
signment of  the  note  to  the  plaintiff  was  made  on  the  fif- 
teenth day  of  February,  1913,  the  evidence  shows  that  he  had 
knowledge  of  and  acquiesced  in  the  execution  of  the  release 
by  his  son. 

As  we  have  shown,  the  plaintiff  and  his  son  testified  posi- 
tively that  the  note  in  suit  was,  with  others  given  by  the  same 
parties,  sold  and  assigned  to  the  plaintiff  by  Roy  Snyder  on 
the  fifteenth  day  of  February,  1913,  the  date  of  its  execu- 
tion, the  consideration  being  a  then  subsisting  indebtedaess, 
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previously  contracted,  of  Roy  to  his  father.  While  opposed 
to  this  testimony  there  was  some  adversary  showing,  it  was, 
of  course,  with  the  trial  court  to  determine  the  truth  of  the 
matter,  and  its  finding  that  the  note  was  so  sold  and  assigned 
at  the  time  mentioned  is  conclusive  upon  us.  But  counsel 
declare  that  the  plaintiff,  in  his  testimony,  contradicted  the 
allegation  of  his  verified  complaint  as  to  the  time  at  which 
the  note  was  indorsed  over  to  him  by  his  son,  and  point  to 
certain  decisions  in*  which  causes  have  been  reversed  for  a 
conflict  80  arising.  (See  Branson  v.  Caruthers,  49  Cal.  374 ; 
Guerrero  v.  Ballerino,  48  Cal.  118.)  In  this  case,  however, 
as  has  been  shown,  the  plaintiff  amended  his  complaint  in 
the  respect  referred  to,  and  between  the  allegation  thereof 
as  to  the  time  of  the  assignment  of  the  note  and  the  testi- 
mony of  the  plaintiff  upon  that  point  there  is  no  conflict. 
As  before  stated,  from  the  fact  that  the  amendment  was 
made,  we  must  assume  that  the  original  complaint  contained 
an  erroneous  statement  in  the  particular  referred  to.  At 
any  rate,  the  amended  complaint  superseded  the  original 
complaint  for  all  purposes  of  the  trial  and  by  its  allegations 
the  testimony  of  the  plaintiff  must  be  viewed  and  considered. 
In  the  cases  above  cited,  the  allegations  between  which  and 
the  testimony  of  the  plaintiff  there  existed  a  conflict  were  con- 
tained in  the  complaints  upon  which  the  actions  were  tried. 

As  to  the  question  of  the  understanding  of  the  pcurties  with 
respect  to  the  transaction  eventuating  in  the  execution  of  the 
release  referred  to  and  upon  which  the  defendant,  Miller, 
relied  as  the  ground  of  his  resistance  to  this  action,  the  evi- 
dence is  also  conflicting. 

It  appears  that  Miller,  within  a  few  months  after  he  and 
Rottenberg  purchased  the  clothing  store,  withdrew  from  the 
firm,  or,  in  other  words,  he  and  Bottenbei^  dissolved  their 
copartnership.  Both  Miller  and  Rottenberg  desired  that  the 
former  should  be  released  from  the  note  in  dispute.  Miller 
testified  that  he  had  had  a  conversation  with  Roy  Snyder 
and  the  plaintiff,  explained  to  them  that  he  wished  to  be  re- 
leased from  liability  upon  the  note,  and  stated  that  the  de- 
fendant, Case,  would  indorse  the  note  as  security  for  the 
payment  thereof  by  Rottenberg  if  he  (Miller)  was  released. 
On  the  twenty-second  day  of  May,  1913,  when  the  release 
was  executed  in  the  office  of  an  attorney  in  the  city  of  Stock- 
ton,  both  the  plaintiff  and  Roy  Snyder  were  present,  the 
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latter,  as  seen,  affixing  his  signature  to  the  release  in  the 
presence  of  all  the  parties.  This  testimony  was  corrobo- 
rated by  Case  and  the  attorney  in  whose  office  the  transac- 
tion was  executed.  On  the  other  hand,  the  plaintiff  testified 
that  the  sole  purpose  and  effect  of  the  instrument,  as  it  was 
explained  to  him  and  as  he  understood  it,  was  merely  to 
release  the  chattel  mortgage  given  on  the  goods  in  the  store 
to  secure  the  notes  in  consideration  of  the  indorsement  of 
the  note  in  suit  by  Case.  He  said  that  Mr.  Rottenberg  had 
previously  called  upon  him  at  his  home  and  said  that  he 
(Rottenberg)  was  going  to  buy  Miller's  interest  in  the  store, 
and  ''he  wanted  me  to  take  Mr.  Miller's  name  from  the  note. 
I  went  to  Mr.  McNoble's  office  and  Mr.  McNoble  said  that 
could  not  be  done;  they  had  a  mortgage  on  the  store — se- 
curity for  this  second  note.  .  .  .  Boy  had  a  mortgage  on  the 
store.  Mr.  McNoble  had  advised  him  that  a  mortgage  was 
not  a  very  good  thing  to  leave  on  the  store.  Finally  they 
said  if  they  would  get  Mr.  Case  to  indorse  this  note — ^Mr. 
Case  had  not  indorsed  this  note  until  that  day — ^they  asked 
me  if  they  would  get  Mr.  Case  to  indorse  the  note  would  Roy 
release  the  mortgage.  I  said  yes,  I  thought  that  would  be 
all  right.  Mr.  Case  signed  that  note  in  Mr.  McNoble's  of- 
fice that  day."  The  plaintiff  further  testified  that  the  first 
time  he  ever  saw  the  release  which  is  pleaded  in  the  answer 
was  in  the  office  of  Mr.  Freitas,  one  of  the  attorneys  for  the 
defendant,  after  this  action  was  commenced.  The  attorney 
named,  on  that  occasion,  asked  the  plaintiff  if  he  had  ever 
seen  the  instrument  before.  '*!  told  him  you  know  I  never 
had.  I  was  surprised  that  such  a  thing  existed.  That  was 
a  new  thing  to  me." 

Roy  Snyder  testified  that  he  clearly  understood  that  the 
sole  consideration  for  the  indorsement  of  the  note  by  Case 
was  the  release  by  him  of  the  chattel  mortgage  on  the  store. 
He  declared  that  he  had  no  recollection  of  signing  the  re- 
lease, although  he  admitted  that  it  bore  his  signature.  He 
said  that,  on  the  twenty-second  day  of  May,  he  went  to  the 
county  recorder's  office  and  caused  to  be  entered  a  release 
of  the  mortgage,  and,  he  testified,  **the  only  thing  I  remember 
signing  was  at  the  recorder's  office,  signing  there  the  re- 
lease of  the  mortgage." 

Thus  we  have  shown  sufficient  of  the  testimony  on  both 
sides  to  demonstrate  that  there  is  a  clear  conflict  upon  the 
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question  of  the  purported  release  of  the  defendant  ^liller. 
While,  as  is  true  in  a  majority  of  the  cases,  where  a  conflict 
upon  disputed  points  of  fact  exists,  the  evidence  in  this 
case  might  uphold  a  finding  the  other  way,  still,  in  the  very 
nature  of  things,  where,  as  here,  there  is  a  substantial  con- 
flict in  the  evidence,  a  court  of  review  cannot  substitute  its 
judgment  for  that  of  the  trial  court  or  jury  upon  the  effect 
of  the  evidence.  Assuming  that  Boy  Snyder  did  execute 
the  release  with  a  clear  understanding  of  its  full  import, 
still,  if  he  did  so  without  the  authority  of  his  assignee  of  the 
note  and  subsequent  to  the  assignment,  his  act  was,  of  course, 
without  force  or  effect.  He  had  disposed  of  his  interest  in 
the  note  and  had  no  more  authority  to  release  an  indorser 
thereon  or  the  payers  thereof  than  if  he  were  wholly  a 
stranger  to  it  or  to  the  transaction  culminating  in  its  exe- 
cution and  delivery  to  the  payee.  And  the  testimony  of  the 
plaintiff  is  that  he  did  not  authorize  his  son  to  execute  tbe 
release  nor  did  he  after  its  execution  acquiesce  in  or  ratify 
the  act  of  his  son  in  that  particular.  The  finding  based  upon 
this  testimony  is,  under  the  well-known  rule  whereby  review- 
ing courts  must  be  governed  with  respect  to  conflicting  evi- 
dence, binding  upon  this  court. 

Counsel  for  the  appellant  insist,  however,  that,  under  the 
recent  amendment  to  section  4^  of  article  VI  of  tiie  constitu- 
tion, whereby  appellate  courts,  in  civil  cases,  are  authorized, 
for  certain  indicated  purposes,  to  examine  ''the  entire  cause, 
including  the  evidence,"  etc.,  it  is  within  the  competence  of 
this  court  to  review  the  evidence  with  a  view  of  determining 
where  the  preponderance  or  the  weight  of  the  evidence  lies. 
We  do  not  think  that  the  constitutional  provision  contem- 
plates a  task  so  impossible  of  accomplishment  by  courts  of 
appeal. 

The  language  of  that  section  of  the  constitution,  faahioned 
after  that  of  a  constitutional  provision  of  similar  import  ap- 
plicable to  criminal  cases,  provides  that  ''no  judgment  shall 
be  set  aside,  or  new  trial  granted,  in  any  case,  on  the  ground 
of  the  misdirection  of  the  jury,  or  of  the  improper  admission 
or  rejection  of  evideuce,  or  for  any  error  as  to  any  matter 
of  pleading,  or  for  any  error  as  to  any  matter  of  procedure, 
unless,  after  an  examination  of  the  entire  cause,  including 
the  evidence,  the  court  shall  be  of  the  opinion  that  the  error 
complained  of  has  resulted  in  a  miscarriage  of  justice." 
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In  Vallejo  etc.  R.  R.  Co.  v.  Reed  Orchard  Co.,  169  Cal. 
545,  554,  [147  Pac.  238,  243],  Mr.  Justice  Shaw,  speaking 
of  that  amendment  and  applying  it  to  that  case,  thus  con- 
strued the  power  of  the  appellate  courts  thereunder:  *'It  has 
always  been  the  desire  and  policy  of  this  court  to  disregard 
unimportant  and  unsubstantial  errors  appearing  in  the  rec- 
ord, and  to  reverse  causes  only  for  reasons  affecting  the 
merits  of  the  case  and  the  substantial  rights  of  the  parties. 
Our  power  to  do  this  haa  hitherto  been  somewhat  limited  by 
the  limitations  upon  our  jurisdiction  to  consider  the  evi- 
dence (San  Jose  Ranch  Co.  v.  Sa^  Jose  etc.  Co.,  126  Cal. 
324,  [58  Pac.  824]).  An  important  result  of  the  aforesaid 
amendment  is  that  it  enlarges  our  jurisdiction  in  that  par- 
ticular. Prior  to  its  adoption,  if  the  evidence  was  in  sub- 
stantial conflict  as  to  a  fact  in  issue,  we  were  concluded  by 
the  decision  of  the  trial  court  thereon  for  all  purpases  of 
the  case,  unless  the  error  entered  into  and  affected  the  con- 
sideration of  that  evidence.  Under  the  above  section,  we 
have  the  power  to  review  conflicting  evidence  for  the  pur- 
pose of  ascertaining  whether  or  not  an  error  'has  resulted 
in  a  miscarriage  of  justice.*  It  is,  indeed,  made  our  duty 
to  do  so,  and  the  further  duty  is  imposed  to  disregard  mani- 
fest error  when,  upon  such  examination,  we  shall  not  *be  of 
the  opinion  that  the  error  complained  of  has  resulted  in  a 
miscarriage  of  justice.'  It  is  no  longer  the  case  that  injury 
is  presumed  from  error;  the  injury  must  appear  aflBrmativdy 
to  the  mind  of  the  court  after  the  examination  required,  or 
from  the  nature  of  the  error  itself.  {People  v.  0' Bryan, 
165  Cal.  55,  56,  [130  Pac.  1042].)" 

As  we  understand  the  foregoing  language,  the  true  con- 
struction of  the  constitutional  provision  referred  to  is,  so 
far  as  appellate  courts  are  concerned,  that  the  evidence  may 
be  reviewed  or  examined,  not  for  the  purpose  of  determin- 
ing the  evidentiary  value  of  the  testimony  or  where  the  pre- 
ponderance of  the  evidence  lies,  but  only  for  the  purpose 
of  determining  whether  the  court  may  be  required  to  hold 
that  from  any  error  in  the  misdirection  of  the  jury,  or  in 
the  admission  or  exclusion  of  evidence,  or  as  to  any  matter 
of  pleading  or  of  procedure,  a  miscarriage  of  justice  has  re- 
sulted. The  provision  applies  to  trial  courts  in  the  matter 
of  passing  on  motions  for  a  new  trial,  and,  of  course,  such 
courts,  having  heard  the  testimony,  are  in  a  position  to  pass 
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upon  the  probative  value  of  the  testimony,  and,  indeed,  they 
are  often  called  upon  to  do  so  on  such  motions.  It  is,  how- 
ever, obviously  different  with  reviewing  courts,  since  they 
know,  and  can  know,  nothing  of  the  deportment  of  the  wit- 
nesses as  they  give  their  testimony,  which  is  an  indispensable 
criterion  for  the  determination  of  the  question  of  the  weight 
which  may  and  should  justly  be  accorded  their  testimony. 
Of  course,  where  Uie  testimony  upon  which  a  verdict  or  a 
fmding  is  based  is  characterized  by  such  inherent  weakness 
as  to  justify  the  conclusion  that  it  is  insufficient  to  uphold 
the  verdict  or  the  finding,  then  a  question  of  law  arises,  in 
which  case,  as  in  the  case  of  any  other  question  of  law,  an 
appellate  court  may  review  it  The  case  here  does  not  come 
within  that  category,  there  being  nothing  inherently  improb- 
able in  the  testimony  of  the  plaintiff  and  his  son,  the  latter 
being  at  the  time  of  the  alleged  execution  of  the  release  a 
minor,  with  perhaps  little,  if  any,  understanding  or  a  clear 
perception  of  the  legal  effect  of  such  transactions  ss  the  one 
involved  herein. 

There  is  obviously  no  ground  upon  which  to  sustain  the 
complaint  that  the  court  failed  to  find  on  the  special  defense 
pleaded  by  the  defendant.  Miller,  said  defense  involving  the 
setting  up  of  new  matter.  The  above  quoted  finding  is  a 
reply  to  the  objection  in  this  particular. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Crim.  No.  882.    Third  AppeData  Distriet— Februaiy  5,  1918.} 

THE  PEOPLE,  Respondent^  ▼.  WILLIAM  B.  GUVEB^ 

Appellant 

GknoNiL  Law— <k)NTBiBtrnoN  to  DspsNiwHor  or  Mmoa— SumciiNor 
ow  IMIOBICATION. — An  uf omuttioB  charging  a  defendant  with  the 
crime  of  eontributing  to  the  dependencj  of  a  minor  suffidentlj 
fltatea  a  public  offense  nnder  the  juvenilo  court  law,  where,  after 
alleging  that  the  minor  was  a  female  child  of  the  age  of  fifteen 
years,  without  parent  or  gnardian  capable  of  exercising  proper  paren- 
tal control  oyer  her,  and  that  she  "was  and  is  wayward  and  ad- 
dicted to  yicious  habits,  and  was  and  is  in  danger  of  being  brought 
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up  to  lead  an  idle,  dissolute,  and  immoral  life/'  it  charges  him  with 
encouraging,  causing,  and  contributing  to  such  dependency  by  en- 
ticing and  persuading  such  minor  surreptitiously  and  without  the 
consent  of  her  father  to  leave  and  remain  away  from  her  home,  and 
to  meet,  be,  and  remain  with  the  defendant  under  cover  of  darkness 
until  a  late  and  unusual  hour  of  the  night. 
Id. — EviDENCX — Otheb  Acts  of  Impbopeb  Conduct. — It  is  permissible 
to  show  that  the  defendant  on  other  occasions  than  the  specified 
date  laid  in  the  information  had  been  guilty  of  improper  conduct 
with  the  minor,  as  under  the  juvenile  court  law  any  conduct  upon 
the  part  of  a  person  toward  a  minor  which  either  causes  or  tends 
to  cause  such  minor  to  become  or  remain  a  dependent  or  delinquent 
person  may  be  shown,  and  such  conduct  may  consist  of  one  act  only 
or  a  series  of  acts. 

Id. — ^Lack  of  Parental  Oontbol — Sufficienot  of  Evidencb. — The  alle- 
gation in  the  information  that  the  minor  had  no  parent  or  guardian 
capable  of  exercising  proper  control  over  her  is  sufficiently  estab- 
lished, by  evidence  showing  that  the  child's  father,  who  was  her 
only  guardian  at  the  time  in  question,  was  either  incapable  of  exer- 
cising or  unwilling  to  exercise  proper  parental  care  over  her. 

To. — OoNvicnoN  of  Defendant — Sufficiency  of  Evidence. — A  verdict 
of  conviction  is  sufficiently  supported  by  evidence  showing  a  way- 
ward minor  female,  with  a  strong  inclination  toward  a  wild  and  in- 
different life,  obtuse  to  perceptions  of  morality,  without  a  parent 
or  guardian  capable  of  properly  controlling  her  or  her  conduct,  hold- 
ing clandestine  meetings  at  late  hours  of  the  night  with  a  married 
man,  almost  old  enough  to  be  her  father,  and  permitting  him  to  take 
liberties  with  her  person  which  would  lead  to  immoral  practices 
of  the  grossest  character. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Shasta  County,  and  from  an  order  denying  a  new  trial. 
J.  E.  Barber,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
M.  G.  Gill,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Re^ondent 

HART,  J. — The  defendant  was  convicted  in  the  superior 
court  of  Shasta  County  of  the  crime  of  contributing  to  the 
dependency  of  an  alleged  dependent  child,  and  appeals  to 
this  court  from  the  judgment  and  the  order  denying  him  a 
new  trial. 

%9  OaL  App.— 47 
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The  information  upon  which  he  was  tried  and  convicted 
reads  as  follows:  "That  on  or  about  the  fourteenth  day  of 
June,  1915,  at  the  town  of  Cottonwood,  in  the  said  county 
of  Shasta,  state  of  California,  one  Josephine  Pa  Mar,  then 
and  there  a  female  minor  child,  under  the  age  of  eighteen 
years,  to  wit;  of  the  age  of  fifteen  years,  was  then  and  there 
a  female  dependent  minor  child,  in  this,  that  the  said  Jo- 
sephine Fa  Mar  had  no  parent  or  guardian  capable  of  exer- 
cising proper  parental  control  over  the  said  Josephine 
Fa  Mar,  and  for  want  of  such  parental  control,  said  Jo- 
sephine Fa  Mar  was  and  is  wayward  and  addicted  to  vicious 
habits,  and  was  and  is  in  danger  of  being  brought  up  to 
lead  an  idle,  dissolute  and  immoral  life,  and  that  the  said 
defendant  then  and  there  willfully,  unlawfully,  and  feloni- 
ously, on  or  about  the  said  fourteenth  day  of  June,  1915,  at 
Cottonwood,  in  the  said  county  of  Shasta,  state  of  California, 
did  encourage,  cause,  and  contribute  to  the  dependency  of 
said  Josephine  Fa  Mar,  by  the  said  defendant,  then  and 
there  enticing  and  persuading  said  Josephine  Fa  Mar,  sur- 
reptitiously and  without  the  consent  of  W.  W.  Pa  Mar,  the 
father  of  the  said  Josephine  Fa  Mar,  to  leave  and  remain 
away  from  the  home  of  said  Josephine  Fa  Mar,  in  the  said 
town  of  Cottonwood,  and  to  meet,  be,  and  remain  with  said 
defendant  under  cover  of  darkness  until  a  late  and  unusual 
hour  of  the  night." 

The  defendant  contends  that  the  information  does  not 
state  a  public  offense,  and  that  tlie  evidence  is  insufScient  to 
support  the  verdict. 

The  information  states  an  offense  under  the  so-called  ju- 
venile court  law,  and  the  demurrer  thereto  was,  therefore, 
properly  overruled. 

By  section  3  of  said  law,  as  amended  by  the  legislature  of 
1913  (Stats.  1913,  p.  1285  et  seq.),  it  is,  among  other  things, 
provided  that  '^ within  the  meaning  of  this  act  the  words  'de- 
pendent person'  shall  include  any  person:  (1)  Who  has  no 
parent  or  guardian  willing  to  exercise,  or  capable  of  exer- 
cising proper  parental  control,  and  for  the  want  of  such 
proper  parental  control,  such  person  is  wayward  and  ad- 
dicted to  vicious  habits,  and  is  in  danger  of  being  brought 
up  to  lead  an  idle  and  dissolute,  or  immoral  life.  .  .  .  ** 

Section  28  of  said  act  reads,  in  part,  as  follows:  **Any 
person  who  shall  commit  any  act  or  omit  the  performance  of 
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any  duty,  which  act  or  omission  causes  or  tends  to  cause,  en- 
courage or  contribute  to  the  dependency  or  delinquency  of 
any  person  under  the  age  of  twenty-one  years,  as  defined  by 
any  law  of  thia  state,  or  any  person  who  shall,  by  any  act 
or  omission,  threats  or  commands  or  persuasion,  endeavor  to 
induce  any  such  person,  under  twenty-one  yeara  of  age,  to 
do  or  to  perform  any  act  or  follow  any  course  of  conduct,  or 
to  so  live  as  would  cause  or  manifestly  tend  to  cause  any  such 
person  to  become,  or  to  remain,  a  dependent  or  delinquent  per- 
son, shall  be  guilty  of  a  misdemeanor,"  etc. 

The  information,  it  will  be  observed,  after  alleging  that 
the  alleged  dependent  minor  is  a  female  child  of  the  age 
of  fifteen  years,  that  she  is  without  a  parent  or  guardian 
capable  of  exercising  proper  parental  control  over  her,  and 
that  for  want  of  such  proper  control,  she  **was  and  is  way- 
ward and  addicted  to  vicious  habits,  and  was  and  is  in  dan- 
ger of  being  brought  up  to  lead  an  idle,  dissolute,  and  im- 
moral life,"  with  clearness  and  directness  charges  the  de- 
fendant with  the  commission  of  certain  specific  acts  toward 
said  minor  which,  if  true,  could  certainly  have  no  other 
effect  than  to  tend  to  contribute  to  said  minor's  dependency 
within  the  description  of  that  offense  as  it  is  defined  by  the 
statute.  Indeed,  if  the  acts  of  the  defendant,  as  charged 
in  the  information,  toward  and  with  a  female  child  of  the 
immature  age  of  fifteen  years  did  not  constitute  an  en- 
deavor on  the  part  of  said  defendant  to  induce  the  said  child 
to  follow  a  course  of  conduct  which  would  **  cause  or  mani- 
festly tend  to  cause"  her  to  become  a  dependent  person  or 
to  remain  one  if  already  such  a  person,  then  it  is  diflScult 
to  conceive  of  conduct  upon  the  part  of  a  male  person  toward 
such  a  minor,  short  of  that  of  outraging  her  person,  which 
would  have  such  effect.  And  the  specific  acts  of  which  the 
defendant  is  accused  are  set  forth  in  the  information  with 
suflicient  clearness  definitely  to  apprise  him  of  the  precise  na- 
ture of  the  charge  which  he  was  thereby  called  upon  to  meet, 
and  when  this  is  done  an  information  or  indictment  meets  all 
the  requisites  of  such  a  pleading,  assuming,  of  course,  that  an 
offense  known  to  the  law  is  so  stated. 

It  is  next  contended  that,  in  permitting  the  people  to  show 
that  the  defendant  on  other  occasions  than  the  specific  date 
laid  in  the  information  had  been  guilty  of  improper  conduct 
with  the  minor,  the  court  committed  error  damaging  to  the 
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rights  of  the  accused,  since,  so  it  is  claimed,  the  district  attor- 
ney, at  the  beginning  of  the  trial,  elected  to  rely  upon  the 
specific  acts  alleged  to  have  been  committed  ''on  or  about  the 
fourteenth  day  of  June,  1915.'* 

It  is  argued  in  support  of  that  contention  that  the  rule  is 
that  evidence  of  the  commission  of  "other  similar  offenses '* 
to  the  one  charged  is  never  admissible  to  prove  the  specific 
charge  set  out  in  the  information  or  indictment.  The  general 
rule  is  as  stated  by  counsel  for  the  defendant,  but  it  has  its 
exceptions.  There  are  certain  classes  of  crime,  to  corroborate 
the  proof  of  the  commission  of  which,  or  to  show  a  disposition 
in  the  accused  to  commit  offenses  of  the  nature  of  the  one 
charged,  other  acts  or  offenses  similar  to  the  one  specifically 
charged  may  be  shown.  Among  these  classes  are  the  crimes 
of  rape,  seduction,  and  the  like,  and  even  some  offenses  of  an 
entirely  different  nature.  Such  other  acts  or  offenses,  how- 
ever, ''are  never  admissible  as  independent  substantive  of- 
fenses, upon  any  of  which  a  conviction  can  be  had,  but  evi- 
dence of  them  is  only  admissible  after  the  prosecution  has 
selected  some  particular  act  of  a  date  certain,  and  has  intro- 
duced evidence  tending  to  support  the  selection.*'  {People  v. 
Roller,  142  Cal.  621,  624,  et  seq.,  [76  Pac  500,  501],  and  au- 
thorities therein  cited.) 

But,  as  we  conceive  the  situation  presented  here,  evidence 
of  the  several  acts  of  the  defendant  which  were  shown  for  the 
purpose  of  establishing  against  him  the  crime  charged  in  the 
information  is  admissible  not  alone  upon  the  theory  of  the  rule 
above  stated.  Under  the  so-called  juvenile  court  law,  any 
conduct  upon  the  part  of  a  person  toward  a  minor  which 
either  causes  or  tends  to  cause  such  minor  to  become  or  re- 
main a  dependent  or  delinquent  person  may  be  shown,  and 
such  conduct  may  consist  of  one  act  only  or  a  series  of  acts. 
While  one  of  such  acts  may  be  sufficient  to  constitute  the  spe- 
cific crime  of  contributing  to  the  dependency  of  the  minor, 
a  number  of  different  acts  leading  to  the  same  result  can  have 
the  effect  of  doing  no  more.  For  illustration :  a  male  person 
might,  on  a  single  occasion,  persuade  and  induce  a  female 
minor  to  resort  to  the  grossest  acts  of  immoralily.  This 
would  be  sufficient  to  establish  the  crime  of  contributing  to 
the  dependency  of  such  minor  within  the  clear  intent  of  the 
statute.  On  the  other  hand,  the  male  person  might  succeed, 
only  after  repeated  acts  of  persuasion,  in  leading  the  female 
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minor  into  the  course  of  conduct  which  would  put  the  stamp 
of  dependency  upon  her  under  the  statute,  in  which  case  the 
male  person  would  be  guilty,  not  of  as  many  different  and 
distinct  crimes  as  there  are  acts  leading  to  the  same  general 
result,  but,  as  in  the  case  of  the  one  act  as  above  illustrated,  of 
the  single  crime  of  contributing  to  the  minor's  dependency. 
Therefore,  while  it  is  true  that  the  information  alleges  that 
the  crime  of  which  the  defendant  is  thereby  accused  was  com- 
mitted "on  or  about  the  fourteenth  day  of  June,  1915,"  it 
was  competent  to  prove  that,  in  addition  to  the  particular  act 
mentioned  in  the  information,  other  acts  of  a  similar  charac- 
ter and  tendency  had  been  committed  by  the  accused  upon 
said  minor. 

It  is  next  insisted  that  one  of  the  elements  of  the  offense  as 
it  is  described  by  the  statute  and  charged  in  the  information 
is  that  the  minor  named  therein  was  without  a  parent  or 
guardian  willing  to  exercise  or  capable  of  exercising  proper 
I>arental  control  over  her,  and  that,  since  said  minor  was 
shown  to  have  a  father,  at  whose  home  she  resided,  that 
requisite  of  the  offense  charged  was  not  proved.  But  the 
record  contains  sufficient  evidence  to  show  that  the  child's 
father,  who  was  her  only  guardian  at  the  times  concerned 
here,  was  either  incapable  of  exercising  or  unwilling  to  exer- 
cise proper  parental  care  over  her. 

Fa  Mar,  father  of  Josephine,  is  a  musician  by  profession, 
and,  at  the  times  of  the  occurrences  resulting  in  the  prefer- 
ring of  the  charge  alleged  in  the  information  against  Oliver, 
was  engaged  in  teaching  music  in  the  Lincoln  public  school, 
at  Red  Bluff.  He  resided,  however,  in  the  village  of  Cotton- 
wood, Shasta  County,  a  short  distance  from  Red  Bluff,  and 
upon  the  days  appointed  for  the  teaching  his  classes  in  music 
he  would  go  by  train  from  his  home  to  Red  Bluff.  His  wife 
was,  and  had  been  for  some  months,  an  inmate  of  the  Napa 
State  Hospital  for  the  Insane,  and  his  family,  all  living  with 
him  in  Cottonwood,  then  consisted  of  six  children,  the  eldest 
of  whom  was  Josephine,  the  alleged  dependent,  aged  about  16 
years.  The  other  children,  of  whom  one  was  a  boy,  ranged 
in  age  from  4  to  13  years.  Josephine,  after  her  mother  was 
committed  to  the  state  hospital,  took  charge  of  the  home  and 
was  supposed  to  look  after  the  younger  children.  Fa  Mar 
testified  that  Josephine  had  a  very  bad  disposition.  Often 
she  would  become  angry  at  her  father  and  would  not  speak 
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to  him  for  a  period  of  ten  days  or  two  weeks,  and  on  occa- 
sions would  while  in  a  passion  break  the  dishes  used  at  the 
eating-table.  In  brief,  without  going  further  into  the  details 
of  the  evidence  directly  presented  by  the  people  upon  thia 
point,  it  is  enough  to  say  that  the  general  trend  and  tenor 
and  effect  of  Fa  Mar's  testimony  was  that  either  he  was  in- 
capable  of  properly  controlling  Josephine  or  was  unwilling 
to  attempt  to  do  so.  But  not  upon  the  testimony  of  the  pros- 
ecution alone  is  it  necessary  to  found  the  conclusion  that  Fa 
Mar  was  either  wholly  incapable  of  exercising  proper  control 
over  the  young  woman  or  wholly  unwilling  to  do  so;  for  the 
defendant  himself,  both  upon  cross-examination  of  the  peo- 
ple's witnesses  and  by  his  own  direct  testimony,  brought  out 
facts  strongly  indicating  that  Fa  Mar  either  could  not  control 
Josephine  or  had  no  desire  or  disposition  to  do  so  in  a  proper 
way.  On  cross-examination,  Josephine  was  made  repeatedly 
to  say  that  her  father  often  mistreated  her  by  cursing  her 
and  calling  her  opprobrious  names.  On  one  occasion  he  said 
to  her  that  she  could  leave  home  if  she  desired  to  and  remain 
away  forever;  that  he  had  gotten  along  well  without  her  be- 
fore she  came  into  the  world  and  could  get  along  equally  as 
well  without  her  in  the  future.  Furthermore,  on  the  pres- 
entation of  his  defense,  the  defendant,  through  several  wit- 
nesses introduced  by  him,  brought  out  testimony  which,  if 
true,  showed  that  Fa  Mar  abused  all  his  children  outrage- 
ously, frequently  calling  them  "little  dirty  s —  of  b — hs.** 
So,  assuming  that  the  people  failed  to  make  full  proof  upon 
the  point  under  consideration,  it  is  manifest  that  the  defend- 
ant supplied  it,  and  on  the  whole  evidence  the  jury  were  ap- 
parently justified  in  finding  that  Fa  Mar  was  either  incapable 
of  bestowing  upon  Josephine  proper  parental  care  or  was  un- 
willing to  do  so,  or  both  incapable  and  unwilling ;  for  a  parent 
who  would  deport  himself  in  the  manner  so  described  toward 
his  minor  children  is  obviously  unfit,  and,  indeed,  justly  may 
we  add,  if  he  be  a  person  of  ordinary  intelligence,  unwilling 
to  exercise  that  care  and  control  over  his  minor  offspring 
which  their  tender  years  and  consequent  immature  judgment 
imperatively  require. 

The  last  contention  is  that  the  evidence  is  insufficient  to 
support  the  verdict.  The  defendant  was,  at  the  trial,  so  con- 
fident of  his  ground  upon  this  point  that  he  moved  the  court 
to  advise  the  jury  to  find  a  verdict  of  acquittal,  which  motion 
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was  denied.  But  as  the  record  is  presented  to  us,  there  is  as 
little  merit  to  the  point  as  we  found  in  the  other  points  above 
considered  and  disposed  of. 

A  detailed  statement  of  the  facts  is  not  necessary.  In  addi- 
tion to  those  above  stated,  it  will  suffice,  for  the  purposes  of 
the  present  consideration,  to  say  that  from  the  testimony  the 
jury  could  have  found,  and  doubtless  did  find,  these  facts  to 
have  existed:  That  the  defendant,  aged  about  33  years,  is  a 
man  of  family,  consisting  of  a  wife  and  five  children ;  that  he 
resided  with  his  family  in  the  town  of  Cottonwood,  and  a  few 
blocks  from  the  residence  of  Fa  Mar;  that  he  became  ac- 
quainted with  the  Fa  Mar  family,  and  on  one  or  two  occasions 
worked  for  Fa  Mar,  assisting  the  latter  to  prepare  some  of  the 
equipments  of  a  moving  picture  show,  which  business  Fa 
Mar  was  about  to  launch ;  that  defendant  became  attracted  to 
Josephine  and  held  secret  meetings  with  her;  that,  while  Fa 
Mar  was  absent  from  home — at  Red  Bluff,  from  which  place, 
on  Monday  of  each  week,  he  usually  returned  home  not  before 
9  or  half -past  9  o'clock  at  night — ^the  defendant  would  call 
on  Josephine,  and,  on  several  occasions,  was  with  her  in  her 
bedroom ;  that  at  her  home,  on  one  occasion,  he  talked  to  her 
about  sexual  intercourse,  kissed  her,  and  put  his  hand  under 
her  clothes ;  that  he  addressed  letters  to  her,  of  which  some  he 
mailed,  one  he  sent  to  her  by  a  young  man,  and  others  he 
dropped  on  the  porch  of  her  home  as  he  was  passing  by;  that 
Josephine,  on  one  occasion,  pretending  to  retire,  left  her  room 
and  the  house  after  her  father  and  the  younger  children  had 
gone  to  bed,  and  met  the  defendant,  at  between  9  and  10 
o'clock,  at  the  public  school  building  in  Cottonwood,  where 
they  sat  together  on  the  ground,  he  throwing  his  arms  about 
her  body,  kissing  her  and  placing  his  hands  under  her  clothes : 
that,  on  said  occasion,  he  talked  to  her  about  sexual  inters 
course,  and  that  Josephine  returned  to  her  home  at  about  be- 
tween the  hours  of  2  and  3  o'clock  in  the  morning;  that,  on 
other  occasions,  Josephine,  without  the  knowledge  or  consent 
of  her  father,  left  home  and  remained  away  all  night. 

Thus  it  is  plainly  apparent  that  a  case,  within  the  intent  of 
the  statute,  was  made  against  the  accused.  A  wayward 
minor  female,  with  a  strong  inclination  toward  a  wild  and 
indifferent  life,  obtuse  to  perceptions  of  morality,  without  a 
parent  or  guardian  capable  of  properly  controlling  her  or  her 
conduct,  holding  clandestine  meetings  at  late  hours  of  the 
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night  with  a  married  man,  almost  old  enough  to  be  her  father, 
and  permitting  him  to  take  liberties  with  her  person  which,  in 
nine  cases  out  of  ten,  will  lead  to  immoral  practices  of  the 
grossest  character,  what  more  should  be  required  to  establish 
a  case  of  contributing  to  the  dependency  of  a  minor,  within 
the  contemplation  of  the  juvenile  court  lawt 

There  is,  it  is  true  and  as  might  reasonably  be  expected,  a 
conflict  in  the  evidence  upon  the  vital  points  involved  in  the 
charge.  The  defendant  himself  not  only  positively  denied 
committing  the  acts  of  which  he  was  aocused  by  Josephine  and 
the  oorroborating  witnesses,  but  declared  in  effect  that  his 
attentions  to  Josephine  were  inspired  solely  by  a  desire  to 
protect  her  against  the  abusive  treatment  to  which  she  was 
subjected  by  her  father,  and  to  this  end  permitted  her  on  one 
occasion  to  remain  overnight  at  his  home,  and  called  upon  Fa 
Mar  to  talk  to  him  about  and  in  behalf  of  his  daughter.  And 
he  introduced  witnesses  whose  testimony  corroborated  to  some 
extent  his  asseverations  of  innocence.  But  all  this  testimony, 
when  placed  side  by  side  with  that  produced  by  the  people, 
merely  had  the  effect  of  creating  a  conflict,  which  it  was  solely 
the  function  of  the  jury  to  solve.  They  having  decided  that 
conflict  against  the  claims  of  the  aocused,  and  there  being  an 
apparent  justification  for  the  result  reached  by  them  in  the 
evidence  brought  to  their  attention  by  the  people,  it  is  not  for 
this  court  to  say  that  their  judgment,  thus  evidenced,  is  er- 
roneous or  not  sufficiently  fortified  by  the  proofs. 

The  judgment  and  the  order  appealed  from  are  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[GiT.  No.  1784.    First  Appellate  District.— Flebrnaiy  7,  lOie.] 

CHARLES  B.  CRANE  et  al..  Appellants,  v.  WILLIAM  R 
ROACH  et  al..  Respondents. 

Building  Contbaot — Spscinc  PEBPoaMANd — ^Whin  not  Bniobcbabub. 
Courts  of  equity  will  not  specificallj  enforce  building  eontraets  where 
performance  cannot  be  consummated  bj  one  transaetion,  and  when 
the  contract,  according  to  its  terms,  requires  a  succession  of  acts 
and  a  protracted  supervision,  with  special  knowledge  and  skill  ia 
its  oversight  and  management. 
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Id. — GoNTRACT  OF  Sale — Interest  in  Land — When  not  Enforceable. 
When  a  contract  for  sale  of  real  estate  is  for  any  reason  incapable 
of  specific  performance,  it  cannot  form  the  basis  of  a  Talid  claim 
to  an  interest  therein,  and  when  such  claim  is  asserted,  the  owner 
of  the  real  estate  is  entitled  to  a  decree  quieting  his  title  thereto. 

Id. — Agreement  to  ISkkoi  House  and  Resell  Peopeett — Action  to 
Quiet  Title  by  Seller — Claim  of  Interest  in  Property  by  Pub- 
chaser — Form  of  Judgment.— In  an  action  in  the  usual  form  to 
quiet  title  to  a  certain  house  and  lot,  by  one  holding  the  legal  title, 
in  which  the  defendants  by  cross-complaint  set  up  a  contract  between 
plaintiffs  and  defendants,  providing,  among  other  things,  that  in  con- 
sideration of  the  transfer  by  defendant  to  plaintiffs  of  the  land  in 
question,  and  an  agreement  by  the  former  to  pay  the  latter  a  certain 
balance,  the  plaintiffs  should  erect  a  building  upon  the  laod  accord- 
ing to  certain  plans  and  specifications,  the  purpose  of  the  convey- 
ance  of  the  land  being  to  secure  performance  of  the  contract  on  t'he 
part  of  defendant  to  repurchase  the  lot  and  building  thereon,  and 
the  evidence  showed  that  plaintiffs  failed  to  live  up  to  the  terms  of 
their  contract,  in  that  they  did  not  erect  the  building  according  to 
the  plans  and  specifications,  whereupon  the  defendant  claimed  an 
interest  in  the  real  property  adverse  to  the  plaintiffs,  the  trial  court 
properly  decreed  that  the  plaintiffs  should  keep  the  house  and  lot 
and  pay  to  the  defendant  the  amount  of  her  outlay  plus  the  enhanced 
value  of  the  lot,  the  court  having  found  that  the  defects  in  the  build- 
ing were  irremediable  and  depreciated  the  value  of  the  building. 

Id.— Pleading  —  Adequacy  of  Consideration  —  Fairness  and  Reason- 
ableness OF  Agreement. — In  such  a  case,  although  the  answer  and 
cross-complaint  do  not  in  terms  allege  the  adequacy  of  the  con- 
sideration or  the  fairness  of  the  agreement,  where  they  do  in  formal 
allegations  set  forth  the  facts  constituting  the  defense  and  the  cir- 
eumvtances  under  which  both  parties  entered  into  the  contract,  the 
statement  of  facts  is  sufficient,  and  a  demurrer  thereto  is  properly 
overruled. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  trial.  J.  D. 
Murphey,  Judge  presiding.  J 

The  facts  are  stated  in  the  opinion  of  the  eoiirt. 

C.  L.  Brown,  for  Appellanti. 

Thomas  F.  Oraber,  for  Bespondenti. 

KERRIGAN,  J. — Thia  is  an  appeal  by  plaintiffs  from  a 
judgment  against  them  and  from  an  order  denying  their 
motion  for  a  new  trial. 
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A  general  statement  of  the  facts  of  the  case  is  as  follows: 
In  the  month  of  July,  1908,  the  Berkeley  Development  Com* 
pany  was  the  owner  of  the  land  described  in  the  complaint 
subject  to  a  written  contract  to  convey  to  the  defendant 
Elizabeth  D.  Roach  upon  payment  of  the  sum  of  $1,750,  this 
sum  being  payable  in  installments.  In  the  month  of  July, 
1911,  the  defendant  named  had  paid  on  account  of  this  sum 
$1,088.83,  leaving  a  balance  of  $661.17  unpaid.  The  lot  of 
land,  it  seems,  had  between  the  two  dates  mentioned  appre- 
ciated in  value  in  the  sum  of  $750,  making  the  equity  of 
Elizabeth  D.  Roach  therein  of  the  value  of  $1,838.83.  At  this 
time  the  defendant  named  made  an  assignment  of  her  agree- 
ment with  the  Berkeley  Development  Company  and  con- 
veyed all  her  right,  title,  and  interest  in  and  to  the  lot  of 
land  to  the  plaintiffs,  whereupon  the  plaintiffs  paid  the  bal- 
ance due  ($661.17)  to  the  development  company,  and  re- 
ceived from  it  a  deed  to  the  lot  As  part  of  tiie  transaction 
between  Elizabeth  D.  Roach  and  the  plaintiffs  they  entered 
into  a  written  contract,  whereby  the  latter  were  to  erect 
within  ninety  working  days  a  dwelling-house  for  the  former 
according  to  cei*tain  plans  and  specifications.  Under  the 
terms  of  this  contract  the  plaintiffs  agreed  to  sell  and  convey 
to  Elizabeth  D.  Roach  (whom  we  will  hereafter  refer  to  as 
the  defendant)  the  lot  and  house  to  be  erected  thereon  for  the 
sum  of  $5,515,  upon  which  sum  was  to  be  immediately  cred- 
ited the  amount  previously  paid  by  the  defendant  upon  the 
lot,  to  wit,  $1,088.83,  the  balance  to  be  paid  in  monthly  in- 
stallments, together  with  interest,  and  upon  the  completion  of 
the  payments  the  plaintiffs  were  to  convey  the  premises  to 
the  defendant  by  good  and  sufficient  deed,  free  from  encum- 
brances. 

The  complaint  is  m  the  usual  form  to  quiet  title.  The  de- 
fendants filed  an  answer  and  cross-complaint,  denying  in  their 
answer  some  of  the  allegations  of  the  complaint,  and  setting 
forth  in  their  cross-complaint  in  legal  verbiage  the  details  of 
the  transaction  between  the  parties.  Demurrers  to  both  the 
complaint  and  cross-complaint  were  overruled,  and  the  plain- 
tiffs put  in  an  answer  to  the  cross-complaint.  The  evidence 
introduced  upon  behalf  of  the  defendants  showed  that  the 
house  erected  by  the  plaintiffs  under  the  contract  above  men- 
tioned differed  from  the  plans  and  specifications  in  many 
material  and  substantial  respects^  that  omissions  and  devia^ 
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tions  ran  through  the  whole  building  and  are  practically 
irremediable. 

Judgment  went  for  the  defendants  for  the  sum  of  $1,838.83, 
with  interest  thereon  in  the  sum  of  $186.64,  and  for  their 
costs,  the  court  further  decreeing  that  upon  payment  to  the 
defendant  of  the  judgment  the  plaintiflfs  would  be  entitled  to 
have  their  title  to  the  premises  quieted  against  all  claims  of 
the  defendants. 

We  cannot  agree  with  the  contention  of  the  plaintiffs  that 
the  evidence  fails  to  support  the  findings.  The  record  teems 
with  evidence  that  the  plaintiffs,  in  the  erection  of  the  house 
contracted  for,  departed  grossly  from  the  specifications.  The 
court  found,  and  the  evidence  shows,  that  the  second  floor  of 
the  house  is  not  8  feet  in  the  clear  as  specified ;  that  the  base- 
ment is  not  7  feet  in  the  clear;  that  the  foundation  wall  in 
the  rear  of  the  building  is  not  level  with  the  footings;  that 
the  underpinning  is  not  16  inches  in  centers;  that  the  mate- 
rials of  which  the  building  is  constructed  are  not  of  the  best 
kind,  nor  is  it  built  in  a  workmanlike  manner.  An  enumera- 
tion of  the  instances  wherein  the  building  as  erected  fails  to 
comply  with  the  plans  and  specifications  fills  about  seven 
closely  printed  pages  of  the  record;  and  the  court  concludes 
by  finding  that  the  house  as  constructed  is  less  in  value  by 
one  thousand  dollars  than  it  would  have  been  if  erected  as 
agreed.  Moreover,  it  appears  to  have  been  built  in  the  im- 
proper manner  described  deliberatdy,  and  in  spite  of  the 
constant  protest  of  the  defendants. 

It  appears  to  be  settled  law  that  courts  of  equity  will  not 
specifically  enforce  building  contracts  where,  as  here,  per- 
formance cannot  be  consummated  by  one  transaction,  and 
when  the  contract,  according  to  its  terms,  requires  a  succes- 
sion of  acts  and  a  protracted  supervision,  with  special  knowl- 
edge and  skill  in  its  oversight  and  management  (Stanton  v. 
Singleton,  126  Cal.  657,  [47  L.  B.  A.  334,  59  Pac.  146] ;  and 
that  when  a  contract  of  sale  of  real  estate  is  for  any  reason 
incapable  of  specific  performance,  it  cannot  form*  the  basis  of 
a  valid  claim  to  an  interest  therein,  and  that  when  such  claim 
is  asserted,  the  owner  of  the  real  estate  is  entitled  to  a  decree 
quieting  his  title  thereto  (Jolliffe  v.  Steele,  9  Cal.  App.  212, 
[98  Pac.  544] ;  Valentine  v.  Streeton,  9  Cal.  App.  640,  [99 
Pac.  1107]).  But  in  this  case,  while  the  defendants  set  up 
in  their  cross-complaint  the  contract,  which,  as  we  have  seen, 
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provided,  among  other  things,  for  the  erection  of  a  building 
according  to  certain  plans  and  specifications,  and  prayed  for 
its  specific  performance,  it  is  also  to  be  noted  that  they  set 
forth  other  facts  constituting  their  cause  of  action ;  and  as  the 
prayer  of  the  cross-complaint  was  for  general  as  well  as  for 
specific  relief,  the  court  was  warranted,  it  would  seem,  in 
granting  any  relief  consistent  with  the  facts  pleaded  and 
proven.  From  the  outline  of  the  facts  already  given  it  ap- 
pears that  the  lot  of  land  in  question  was  conveyed  to  the 
plaintiffs  as  security  for  the  performance  by  the  defendant 
of  the  conditions  of  the  contract  to  repurchase  the  lot  with 
the  dwelling-house  erected  thereon;  and  certain  it  is,  accord- 
ing to  the  evidence  accepted  by  the  trial  court,  that  the  plain- 
tiffs failed  to  live  up  to  the  terms  of  their  contract,  whereupon 
the  defendant  had  and  claimed  an  interest  in  the  real  prop- 
erty adverse  to  the  plaintiffs,  which  was  a  proper  subject 
matter  for  consideration  and  adjustment  in  this  action.  In- 
asmuch as  the  plaintiffs  claimed  that  the  building  was  erected 
according  to  the  plans  and  specifications,  and  that  the  lot 
and  building  were  well  worth  the  contract  price — ^while,  on 
the  other  hand,  it  is  the  contention  of  the  defendants  that 
the  specifications  were  not  followed,  resulting  in  the  erection 
of  a  house  of  inferior  value,  and  that  the  only  way  to  remedy 
the  defects  therein  would  be  to  tear  down  and  rebuild  it,  it 
seems  to  us  that  the  decree  of  the  trial  court  that  the  plain- 
tiffs keep  the  house  and  lot,  and  pay  to  the  defendant  the 
amount  of  her  outlay  plus  the  enhanced  value  of  the  lot^  is  a 
judgment  eminently  equitable  and  just. 

We  perceive  no  merit  in  the  plaintiffs'  further  contention 
that  their  demurrers  to  the  defendants'  answer  and  cross- 
complaint  should  have  been  sustained,  for  the  reason  that 
they  do  not  show  that  the  consideration  moving  to  the  plain- 
tiffs under  the  agreement  was  adequate,  and  that  the  agree- 
ment as  to  them  was  just  and  reasonable.  It  is  true  that 
the  defendants'  pleadings  do  not  in  terms  allege  the  adequacy 
of  the  consideration  nor  the  fairness  of  the  agreement,  but 
they  do  in  formal  allegations  set  forth  the  facts  constituting 
their  defense  and  the  circumstances  under  which  both  parties 
entered  into  the  contract,  and  their  statement  of  facts  in  this 
regard  is  sufficiently  proof  against  the  objection  raised  by  the 
demurrer  now  referred  to.  {Windsor  v.  Miner,  124  Cal.  492, 
[57Pac.  386].) 
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We  have  examined  the  other  assigned  errors,  but  find  noth- 
ing in  them  that  would  warrant  this  court  in  reversing  the 
judgment  or  order  appealed  fronu 

Judgment  and  order  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  6,  1916. 


[Civ.  No.  1491.    Third  Appellate  IMatrict.— February  7,  1916.) 

CALARA  VALLEY  REALTY  COMPANY  (a  Corporation), 
Respondent,  v.  C.  B.  SMITH  and  GEORGE  0.  RICH, 
Defendants;  C.  B.  SMITH,  Appellant. 

AonoN  FOB  Goods  8oii>— Pleading — Failure  to  Dent  Indebtedness — 
Counterclaim. — In  an  action  for  the  recovery  of  a  balance  due 
upon  an  open  book  account  for  goods,  wares,  and  merchandise  sold 
and  delivered,  the  failure  of  the  defendant  to  expressly  admit  or 
deny  the  allegations  of  the  complaint  does  not  deprive  him  of  the 
right  to  set  up  a  counterclaim  growing  out  of  contract,  as  an  offset 
to  the  indebtedness  pleaded  in  the  complaint,  notwithstanding  the 
amount  of  inich  counterclaim  exceeds  the  amount  of  the  plaintiff's 
demand  and  that  no  affirmative  judgment  ia  asked  for  by  the  de- 
fendant. 

Id. — Failuri  to  Dent  Allboation  —  Admission. — ^Where  a  defendant 
fails  to  deny  a  material  fact  alleged  in  a  complaint,  such  failure  ii 
tantamount  to  an  admission  of  the  fact  so  alleged. 

Id. — Pleading  of  Counterclaim — Tender  or  Issue.— The  pleading  of  a 
counterclaim  without  directly  denying  the  allegations  of  the  com- 
plaint is  sufficient  to  tender  an  issue  upon  the  question  whether  the 
plaintiff  is  entitled  to  a  judgment  for  the  full  amount  of  the  claim 
or  any  part  thereof  upon  which  he  has  sued,  and  the  right  to  sup- 
port such  special  defense  is  not  affected  by  the  fact  that  the  alleged 
counterclaim  exeeeds  that  of  the  debt  sued  for  by  the  plaintiff,  and 
that  the  defendant  asks  for  no  affirmative  relief. 

Id. — Code  Provisions  as  to  Counterclaims— Intent  or  Legislature — 
Avoidance  or  Mui/tipuoitt  or  Actions. — The  evident  intent  of 
the  legislature  in  passing  the  code  provisions  relating  to  counter- 
claims was  that  all  the  matters  that  may  be  the  subject  of  litiga- 
tion between  the  parties  within  the  limitationa  prescribed  shall  be 
settled  in  one  aetioiL 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Saa 
Mateo  County.    George  H.  Buck,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Qavin  McNab,  and  R.  P.  Henshall,  for  Appellant. 

Ross  &  Ross,  and  J.  J.  Lermen,  for  Respondent. 

HART,  J. — This  is  an  appeal,  by  the  alternative  method, 
by  the  defendant,  Smith,  from  the  judgment  entered  in  the 
above-entitled  action. 

The  action  is  for  the  recovery  of  the  sum  of  $729.30,  a 
balance  due  the  plaintiff  from  the  defendants  upon  an  open 
book  account  for  goods,  wares,  and  merchandise  sold  and 
delivered  by  the  former  to  the  latter. 

The  defendant,  Smith,  answering  for  himself,  without  ex- 
pressly denying  the  allegations  of  the  complaint,  set  u^p  a 
counterclaim,  and  in  this  behalf  alleged  that  the  plaintiff 
"was,  and  now  is,  indebted  to  this  defendant  and  to  one 
George  0.  Rich,  upon  an  open  book  account,  for  commis- 
sions due  and  unpaid  by  said  plaintiff  to  said  Smith  and 
Rich,  and  for  and  on  account  of  services  rendered  by  them  to 
said  plaintiff,  in  the  sum  of  eighteen  hundred  dollars;  that  no 
part  of  said  sum  has  been  paid,**  etc. 

As  and  for  *'a  further  and  separate  answer  and  defense*' 
to  plaintiff's  cause  of  action,  the  defendant,  Smith,  pleada  an- 
other counterclaim  in  detail,  setting  out  in  substance  the  con- 
tract whereby  he  and  Rich  were  employed  to  sell  the  real 
property  of  the  plaintiff,  for  which  they  were  to  receive  from 
the  plaintiff,  as  compensation,  commissions  upon  the  gross 
selling  price  of  the  property  sold  by  or  through  th^n  and 
their  agents  and  employees;  that  the  said  Smith  and  Rich  per- 
formed the  services  called  for  by  said  contract,  and  that  by 
reason  of  said  services  there  accrued  to  their  credit  the  sum 
of  one  thousand  eight  hundred  dollars,  no  part  of  which  has 
been  paid,  etc.    This  answer  was  verified. 

Smith  asked  for  no  affirmative  relief,  the  prayer  of  hia 
answer  merely  reading:  "Wherefore,  said  defendant  prays 
that  plaintiff  take  nothing  by  this  action,  and  that  he  have 
judg:rncnt  for  his  costs." 

Several  months  after  Smith  filed  his  answer  to  the  com- 
plaint, the  defendant,  Rich,  for  himself,  filed  an  answer,  in 
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which  he  expressly  admitted  ''each  and  all  the  allegations  of 
the  complaint,"  and  ''prays  judgment  that  the  plaintiflf  re- 
cover in  accordance  with  the  prayer  of  his  complaint,  and 
that  he  have  judgment  against  his  codefendant  for  one-half 
jf  the  indebtedness  mentioned  in  said  complaint." 

The  defendant,  Smith,  at  the  opening  of  the  trial,  asked 
leave  of  the  court  to  amend  his  answer  by  "setting  forth  an- 
other counterclaim  as  a  defense,  showing  certain  moneys  had 
and  received  by  plaintiff."  The  proposed  amended  answer, 
the  counsel  stated,  was  then  in  course  of  preparation.  The 
court  said:  "When  we  get  to  it  you  can  file  it  if  it  is  suflS- 
cient."  The  proposed  amended  answer  was  subsequently, 
during  the  progress  of  the  proceedings,  offered  by  the  attor- 
ney for  Smith,  and  the  court  refused  to  permit  it  to  be  filed 
on  the  ground  that  it  was  not  in  proper  shape  to  tender  an 
issue. 

The  respondent  first  objects  that,  inasmuch  as  there  is  not 
in  the  transcript  as  certified  to  this  court  the  testimony  of- 
fered by  the  defendant  and  excluded  by  the  trial  court,  there 
is  before  us  no  record  justifying  a  review  of  the  assignments 
of  error  upon  which  the  appellant  relies. 

It  is  true  that  certain  documentary  evidence  offered  by  the 
defendant,  Smith,  which  the  court  would  not  admit,  and  the 
proposed  amended  answer  of  the  said  defendant,  are  not 
incorporated  in  the  record.  Since  it  is  true  that  the  proposed 
amended  answer  is  not  incorporated  in  the  record  of  the  pro- 
ceedings of  the  trial  as  it  is  presented  to  us,  it  manifestly 
cannot  be  determined  by  this  court  whether  the  trial  court 
was  right  or  wrong  in  its  ruling  refusing  permission  to  file  it. 

As  to  the  documentary  evidence  offered  by  the  defendant. 
Smith,  it  is  to  be  remarked  that,  while  Smith's  attorney 
explained,  when  he  offered  it,  that  its  purpose  was  to  support 
tho  special  defense  or  counterclaim,  and  that  it  would  have 
the  effect  of  showing  the  authority,  in  writing,  in  the  form 
of  a  memorandum  contained  in  the  books  of  the  plaintiff, 
and  signed  by  the  latter,  in  the  defendants  to  sell  real  prop- 
erty for  the  plaintiff,  thus  invalidating  any  objection  which 
might  be  raised  by  reason  of  the  provisions  of  the  statute  of 
frauds  prescribing  the  mode  of  vesting  and  attesting  author- 
ity in  a  party  to  sell  the  real  estate  of  another,  the  court  not 
only  refused  to  admit  the  testimony,  but  would  not  permit 
counsel  to  read  the  entries  from  the  books  into  the  record. 
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The  question  to  be  decided  here,  however,  does  not  hinge 
upon  the  proposition  whether  the  court  erred  in  disallowing 
Smith  to  file  his  proposed  amended  answer  or  upon  the  ques- 
tion whether  the  evidence  offered  and  rejected  was  or  was 
not  relevant,  material,  and  competent,  but  wholly  upon  the 
construction  which  (it  is  clear  from  the  record  before  us)  the 
court  put  upon  the  answer  as  filed  by  the  defendant,  Smith, 
and  upon  which  construction  the  court  would  not  admit  evi- 
dence in  support  of  the  defense  so  pleaded.  The  ground 
upon  which  the  court  excluded  all  evidence  submitted  by 
Smith  in  support  of  his  counterclaim  is  repeatedly  stated  and 
given  in  the  record,  and  it  is  manifest  that  the  action  of  the 
court  in  that  regard  amounted  in  legal  effect  to  a  ruling  that 
said  answer  does  not  state  facts  sufScient  to  constitute  an 
answer  or  defense  to  the  complaint. 

The  court  in  effect  held  that,  inaamudh  as  the  said  defend- 
ant, by  his  answer,  made  no  direct  answer  to  the  allegations 
of  the  complaint,  no  issue  was  tendered  by  his  said  answer, 
notwithstanding  that  therein  Smith  set  up  a  counterclaim, 
growing  out  of  contract,  as  an  offset  to  the  indebtedness 
pleaded  in  the  complaint.  That  this  was  the  ground  upon 
which  the  court  excluded  evid^ice  offered  in  support  of  the 
counterclaim  is,  as  before  declared,  clearly  shown  by  the 
statement,  repeatedly  made  by  the  court,  in  its  rulings  sus- 
taining objections  to  testimony  offered  by  Smith,  that  the 
answer  raised  no  issue,  as  the  following  colloquy  between  thQ 
court  and  the  attorneys  for  the  respective  parties  will  show: 

**Mr.  Ross  (Attorney  for  Plaintiff) :  If  you  will  notice, 
your  Honor,  they  set  up  a  oounterdaim  of  fifteen  hundred 
dollars  and  in  their  prayer  they  do  not  ask  for  that.  Mr. 
Mordicai  (Attorney  for  Smith) :  We  set  up  a  counterclaim. 
We  do  not  have  to  ask  for  an  afiSrmative  judgment.  The 
Court :  Now,  let  us  see,  gentlemen.  The  plaintiff  claims  there 
is  $729.30  due.  Mr.  Mordicai:  Yes,  sir.  The  Court:  And  do 
you  deny  itt  Mr.  Mordicai:  No,  sir.  The  Court:  And  you 
do  not  ask  for  anything  in  your  prayer.  You  do  not  ask 
anything  but  your  costs.  That  is  all  you  ask  and  you  admit 
there  is  $729.30  due  the  plaintiff  and  you  do  not  ask  any- 
thing. .  .  .  The  prayer  of  the  complaint  is  that  they  have 
judgment  for  $729.30,  isn't  itt  Mr.  Mordicai:  Yes,  your 
Honor.  Court:  And  you  admit  thatt  Mr.  Mordicai :  Oh,  no. 
Court:  Where  is  your  answer  to  it.    Mr.  Mordicai:  Why, 
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these  counterclaims  are  an  answer  to  it.  Court:  Where  is 
your  denial!  Mr.  Mordicai:  There  is  no  denial.  They  say 
that  they  sold  us  goods  to  the  amount  of  some  $900  and  that 
we  paid  a  couple  of  hundred  dollars  on  it,  leaving  some  seven 
hundred.  Now,  we  do  not  deny  that,  but  we  say  that  in  turn 
they  owe  us  on  another  bill  wbich  we  seek  to  offset  against 
that  as  a  defense  but  not  as  an  affirmative  judgment.  Now, 
that  is  our  answer  to  the  $729.30.  We  could  not  deny  that 
they  sold  us  those  goods  and  that  we  only  paid  a  certain 
amount  on  that  bill,  but  we  say  they  owe  us  for  other  things 
upon  other  contra<;ts  which  we  now  counterclaim  as  a  defense. 
Court:  I  may  be  obtuse  in  my  mind  to-day;  I  have  a  cold. 
But  I  really  cannot  see  any  merit  in  your  answer,  Mr.  Mordi- 
cai. I  have  tried  to  but  I  cannot  see  that  your  answer 
amounts  to  an3rthing  at  all ;  I  cannot.  I  cannot  see  that  you 
have  any  answer  that  raises  any  issue  whatever.  Your  an- 
swer is  not  worded  properly  to  raise  an  issue  to  act  as  a 
counterclaim.  Mr.  Mordicai:  Of  course,  there  has  been  no 
point  made  by  counsel  here  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  counterclaim  or  defense.  Court:  He  gets 
in  under  his  objections.''  Subsequently,  while  the  defend- 
ant. Rich,  was  on  the  stand,  and  after  he  had  testified  that 
he  was  president  of  the  plaintiff  corporation,  the  attorney  for 
Smith  asked  said  Bich  a  question  to  which  the  attorney  for 
the  plaintiff  objected,  and  the  court,  sustaining  the  objection, 
said:  ''Mr.  Mordicai,  I  will  say  frankly  to  you  that  I  thiul; 
there  was  a  chance  for  you  to  raise  an  issue  in  your  pleadings 
here  and  bring  the  matter  properly  before  the  courts  but  as 
the  pleadings  now  stand  I  do  not  think  you  have  any  show  in 
court.'* 

Thus  it  will  be  seen  that  the  court  would  not  permit  the 
defendant.  Smith,  to  make  any  showing  whatever  upon  his 
alleged  counterclaim,  the  ground  of  the  rulings  in  all  in- 
stances being  in  effect  that  said  defendant  had  not  raised  an 
issue  by  his  answer;  and  after  repeated  unavailing  efforts  1o 
prove  his  defense.  Smith,  through  his  attorney,  stated  to  the 
court  that  he  had  nothing  further  to  offer.  Thereupon  the 
court  gave  the  plaintiff  judgment  on  the  pleadings. 

We  think  the  court's  construction  of  the  answer  and  its 
rulings  based  upon  its  theory  of  said  pleading  were  erroneous. 

The  defendant,  Smith,  was,  of  course,  entitled  to  set  up  a 
counterclaim  (Code  Civ.  Proc,  sec.  437,  subd.  2),  and  that  the 

19  0«1.  App.- 
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counterclaim  pleaded  by  him  was  one  existing  in  his  favor 
and  against  the  plaintiff,  between  whom  a  several  judgment 
might  be  had  in  the  action,  and  arising  out  of  a  cause  of  ac- 
tion upon  contract  (Code  Civ.  Proc,  sec.  438),  there  ia  no 
ground  for  doubting. 

While  unquestionably  it  would  have  been  the  better  course 
for  Smith  to  have  expressly  admitted  the  indebtedness 
pleaded  by  the  plaintiff  and  then  have  set  up  his  counter- 
claim as  a  special  defense  by  way  of  avoidance,  still  it  is  well 
settled  that  where  a  defendant  fails  to  deny  a  material  fact 
alleged  in  a  complaint,  such  failure  is  tantamount  to  an  ad- 
mission of  the  fact  so  alleged.  It  follows  that  the  failure  of 
Smith  to  deny  the  indebtedness  upon  which  the  plaintiff  de 
clared  amounted  in  legal  effect  to  an  admission  by  him  that 
the  indebtedness  so  pleaded  existed  against  him.  Under  this 
view.  Smith  was  authorized  by  the  sections  of  the  code  above 
referred  to  to  set  up  a  counterclaim  as  an  offset  to  the  in- 
debtedness charged  against  him  by  the  complaint. 

A  similar  situation  arose  in  the  case  of  Valley  Lumber  Co. 
V.  Wood,  4  Cal.  Unrep.  1,  [33  Pac.  343),  although  the  precise 
point  presented  here  was  not  raised.  In  that  case,  the  com- 
plaint was  in  two  counts,  the  first  for  $503.19,  for  goods  sold 
and  delivered,  and  the  second  for  $83.20  for  goods  sold  and 
delivered  by  another  party  and  the  claim  therefor  assigned 
to  the  plaintiff.  The  defendant  made  no  denial  of  the  first 
count,  but  denied  that  he  is  or  was  indebted  to  the  assignor 
of  the  plaintiff  in  any  sum  exceeding  $81.20,  and,  in  addition 
to  this  and  the  denial  of  the  assignment  of  the  claim  on  which 
the  second  count  was  based,  he  pleaded  a  counterclaim  to  each 
of  the  counts  of  the  complaint. 

In  Freeman  v.  Seitz,  126  Cal.  291,  [58  Pac.  690],  which  was 
an  action  to  recover  a  certain  sum  of  money  for  beef  fur- 
nished by  the  plaintiff  to  the  defendant,  the  latter,  without 
denying  any  of  the  allegations  of  the  complaint,  pleaded  a 
counterclaim.  The  plaintiff  demurred  to  the  defendant's  an- 
swer,  but  the  demurrer  was  based  solely  upon  the  ground  that 
the  court  was  without  jurisdiction  to  entertain  the  counter- 
claim because  it  involved  in  amount  a  sum  less  than  three 
hundred  dollars.  The  point  presented  here  was  not  raised 
nor  referred  to  in  that  case,  tixe  appeal  therein  having  been 
taken  by  the  defendant  from  the  judgment  entered  by  the 
trial  court  upon  the  order  sustaining  the  demurrer  to  his  an- 
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swer  on  the  ground  above  stated.  But,  notwithstanding  that 
the  point  was  not  in  those  eases  directly  decided,  it  is  to  be 
assumed  that  it  was  at  leajst  thought  bj  the  attorneys  in  the 
eases  that  the  point  was  destitute  of  merit.  At  any  rate,  we 
are,  as  stated,  of  the  opinion  that  the  pleading  of  a  counter- 
claim without  directly  denying  the  allegations  of  the  com- 
plaint is  sufficient  to  tender  an  issue  upon  the  question 
whether  the  plaintiff  is  entitled  to  a  judgment  for  the  full 
amount  of  the  claim  or  any  part  thereof  upon  which  he  has 
sued.  Nor  can  we  see  that  his  right  to  support  his  special 
defense  can  in  any  manner  be  affected  by  the  fact  that  his 
alleged  counterclaim  exceeds  that  of  the  debt  sued  for  by  the 
plaintiff  and  that  he  asks  for  no  affirmative  relief. 

If  the  defendant,  Smith,  as  his  explanation  of  his  proposi- 
tion to  file  an  amended  answer  would  indicate  is  true,  has  an- 
other  and  distinct  claim  from  the  one  pleaded  by  him  against 
the  plaintiff,  growing  out  of  contract,  and  which  is  not  barred, 
he  should  be  permitted  to  amend  his  answer  by  setting  it  up, 
and  thus  enable  the  court  to  settle  in  this  action  all  the  mat- 
ters of  difference  existing  between  the  plaintiff  and  Smith 
and  sounding  in  contract.  As  the  court  said,  in  Freeman  v. 
Seitz,  126  Cal.  291,  [58  Pac.  690) :  **The  law  abhors  a  multi- 
plicity of  actions,  and  the  evident  intent  of  the  legislature  in 
passing  the  code  provision  (above  referred  to)  was  that  all 
matters  that  may  be  the  subject  of  litigation  between  the  par- 
ties within  the  limitations  prescribed  shall  be  settled  in  one 
action." 

The  judgment  is  reversed. 

Chipman,  P.  J.,  and  Bumetty  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  6,  1916. 
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fOiy.   No.   1847.    Beeond  Appellate  Diatrlet.— February  T,  1916.] 

FRANK  BRTSON,  as  Administrator,  etc.,  Respondent,  ▼. 
SECURITY  TRUST  &  SAVINGS  BANK,  etc,  Appel- 
lant. 

BANKiNe  Law— Withdrawal  of  Savings  Bank  Deposits  by  Pdbuo 
Administrators — Construction  or  Statute. — The  act  of  1909, 
as  amended  in  1011  (Stats.  1909,  p.  87;  Stats.  1911,  p.  1007),  pro- 
viding that  the  public  administrator,  upon  an  order  countersigned 
by  a  judge  of  the  superior  court,  may  withdraw,  without  notice, 
money  of  a  decedent  where  the  same  may  be  required  for  the  pur- 
poses of  administration,  "or  otherwise,"  creates  a  special  right 
which  must  be  complied  with  upon  the  part  of  the  bank,  with  the 
condition  that  a  compliance  with  those  provisions  of  the  statute 
will  not  impose  upon  the  bank  a  liability  against  which  it  is  not 
provided  to  be  indemnified. 

Id.— Loss  or  Pass-book  or  Deceased  Depositor— Conditions  or  Di- 
POSiT — CoMPUANCE  NOT  ESSENTIAL. — ^Where  the  pass-book  of  a 
deceased  depositor  has  been  lost  and  never  been  regularly  trans- 
ferred by  the  depositor,  the  bank  eannot  insist  upon  eomplianee 
with  the  printed  conditions  in  the  book  as  to  publication  of  notiee 
of  loss  and  the  furnishing  of  indemnity,  as  a  condition  to  the  pay- 
ment of  the  deposit  to  the  public  administrator. 

Id.— Pass-book— 'Withdrawals  or  Money— Produotion  or  Book— 
Non-negotiable  Instrument. — ^A  pass-book  of  a  savings  bank  de- 
positor is  a  non-negotiable  instrument,  where  it  is  recited  in  the 
printed  eonditions  stated  therein  that  the  book  should  be  pre- 
sented with  every  deposit  made  and  check  drawn,  as  such  eondition 
contemplates  an  order  signed  by  the  depositor  separate  from  the 
delivery  of  the  book. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft»  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  H.  Roseberry,  and  J.  H.  Shankland,  for  Appellant; 

Mott  &  Dillon,  and  O.  C.  O'Connell,  for  Respondent. 

JAMES,  J. — ^Plaintiff,  as  public  administrator  acting  in 
the  estate  of  J.  D.  O'Neil,  deceased,  brought  this  action  to  re- 
cover a  sum  of  money  alleged  to  have  been  deposited  with  the 
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defendant,  a  banking  corporation  doing  a  savings  business,  by 
his  intestate.  The  judgment  was  in  favor  of  the  plaintiff 
and  the  defendant  appeals,  presenting  its  several  conten- 
tions for  reversal  upon  the  judgment-roll. 

After  alleging  preliminary  matters  respecting  the  death  of 
O'Neil  and  the  appointment  of  the  administrator  and  the 
deposit  of  the  sum  of  $500  by  said  O'Neil  with  the  defendant, 
it  was  stated  in  the  complaint  that  plaintiff  had  been  unable 
to  surrender  to  the  defendant  the  deposit-book  issued  to  dece- 
dent, and  "that  said  deposit-book  has  never  come  into  the 
possession  of  said  plaintiff  and  that  said  plaintiff  has  never 
had  any  knowledge  or  information  as  to  the  whereabouts  of 
said  deposit-book  and  said  plaintiff  is  informed  and  believes 
and  therefore  alleges  that  said  deposit-book  was  lost  by  said 
deceased  prior  to  his  death  and  that  accordingly  said  plaintiff 
is  unable  to  comply  with  any  demand  or  requirement  of  said  de- 
fendant banking  corporation  for  the  return  to  it  of  said  deposit- 
book."  As  to  this  latter  allegation  the  answer  of  defendant 
contained  no  denial.  The  answer  admitted  that  the  defendant 
held  a  deposit  to  the  credit  of  J.  D.  0  'Neil  in  the  sum  of  $448.80. 
It  was  then  alleged  that  the  depositor  had  agreed  with  the  bank 
that  the  deposit  should  remain  without  withdrawal,  except  by 
mutual  consent,  for  a  term  or  period  of  six  months,  and  that 
the  contract  should  be  evidenced  in  writing  by  a  pass-book  which 
was  delivered  to  the  depositor  under  an  agreement  that  no  pay- 
ment should  be  made  in  any  ease  unless  the  pass-book  shoxdd  be 
presented  and  the  amount  entered  therein,  and  that  the  pass- 
book should  be  presented  at  the  bank  with  every  deposit  made 
and  check  drawn ;  that  a  provision  of  the  by-laws  of  the  de- 
fendant corporation  to  which  the  said  CNeil  assented  was 
as  follows :  "  At  the  final  settlement  of  a  deposit  account,  any 
pass-book  rdating  thereto  shall  be  returned  to  the  corporation, 
to  be  placed  there  on  file.  In  case  any  depositor  shall  lose 
his  pass-book,  or  the  same  shall  be  destroyed  or  fraudulently 
abstracted,  immediate  notice  thereof  shall  be  given  to  the  cor- 
poration, and  after,  First:  notice  of  loss,  destruction  or 
fraudulent  abstraction  published  once  a  week  for  four  consec- 
utive weeks  in  a  daily  newspaper  published  in  the  city  of 
Los  Angeles  at  the  expense  of  the  depositor,  and  Second: 
after  the  corporation  shall  have  been  properly  indemnified 
and  secured  against  all  loss  and  liability  to  loss,  a  duplicate 
pass-book  may  be  issued  to  the  depositor."    It  was  further  al- 
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Icged  that  printed  in  the  pass-book  was  a  clause,  to  wlueh 
the  depositor  assented,  in  the  following  terms:  '* Depositors 
are  alone  responsible  for  the  safe  keeping  of  the  book  and  the 
proper  withdrawal  of  their  money.  No  withdrawal  will  be 
allowed  witbout  the  book  and  the  book  is  the  order  for  the 
withdrawal."  It  was  denied  that  any  notice  of  loss  or  de- 
struction of  the  pass-book  had  been  given  to  defendant.  The 
court  made  up  its  findings  determining  the  issues  in  favor  of 
the  plaintiff,  and  found  that  at  the  time  of  the  making  of  the 
deposit  there  was  in  force  and  effect  a  by-law,  a  copy  of  which 
was  printed  in  the  pass-book  issued  to  O^eil,  embodying  the 
matter  set  out  in  the  aruswer  as  first  above  quoted ;  also,  that 
there  was  printed  in  the  pass-book  the  clause  last  quoted  above. 
It  is  insisted,  first,  by  the  appellant  that  the  finding  respect- 
ing the  loss  of  the  pass-book  was  insufficient.  We  must  bear 
in  mind  that  no  issue  was  raised  as  to  the  loss  of  the  book  by 
the  answer,  and  therefore  no  finding  as  to  that  matter  was 
necessary  to  be  made.  There  was  no  demurrer  to  the  com- 
plaint. However,  we  have  examined  the  allegations  of  the 
complaint  and  think  that  the  statement  as  to  the  loss  of  the 
pass-book  was  sufficient  as  an  allegation  of  the  fact,  and  that 
there  was  no  inconsistency  between  the  allegation  as  to  plain- 
tiff's lack  of  knowledge  of  the  whereabouts  of  the  book  and 
his  allegation  as  to  its  loss.  A  statute  of  this  state  provides 
that  the  public  administrator,  upon  an  order  countersigned 
by  a  judge  of  the  superior  court,  may  withdraw,  without 
notice,  money  of  a  decedent  where  the  same  may  be  required 
for  the  purposes  of  administration,  *'or  otherwise.'*  (Stats. 
1909,  p.  87,  as  amended  in  1911 ;  Stats.  1911,  p.  1007.)  Under 
the  state  of  the  case  as  presented  by  the  record  submitted, 
we  do  not  think  it  necessary  to  here  determine  whether  the 
acceptance  of  a  pass-book  by  a  depositor,  with  conditions 
printed  therein  but  not  expressly  assented  to  by  the  words 
or  signature  of  the  depositor,  binds  the  depositor  to  all  of 
the  conditions  so  printed  in  the  book.  For  the  purposes  of 
this  decision,  we  may  assume  that  it  does.  What,  then,  is  the 
legal  situation  presented  t  We  have  it  admitted  that  the 
book  was  lost;  hence  it  follows  that  if  it  has  gotten  into  the 
hands  of  a  third  person,  that  third  person,  as  a  finder  of  it, 
would  have  no  claim  against  the  bank,  and  could  not  show 
any  legal  title  to  the  book  or  the  credit  represented  therein. 
The  bank  has  made  no  claim  that  it  has  paid  out  any  money 
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to  any  holder  of  the  book  other  than  the  original  depositor. 
With  the  knowledge  that  the  book  had  been  lost,  any  action 
of  the  bank  in  paying  over  money  to  the  finder  or  holder 
of  the  book  would  be  with  the  knowledge  that  the  person  pre- 
senting  the  same  had  no  right  thereto.  It  has  been  held  in 
cases  where  the  conditions  stated  in  the  book  were  phrased 
in  such  a  way  as  to  make  a  stronger  case  upon  this  contention 
in  favor  of  the  bank  debtor,  that  such  books  were  not  nego- 
tiable. {Allen  V.  Waiiamsburgh  8av.  Bank,  69  N.  T.  314.) 
Counsel  for  appellant  are  undoubtedly  correct  in  saying  that 
the  contract  requiring  the  production  of  the  book  at  the 
time  of  withdrawal  of  money  and  that  the  bank  would  pay 
to  the  holder  of  the  book  money  on  deposit,  is  one  which  is 
binding  upon  the  parties.  In  the  case  just  cited,  however,  it 
is  said:  ''The  book  was  not  a  negotiable  instrument.  Though 
such  an  evidence  of  a  right  may  be  assignable  by  delivery, 
the  delivery  must  be  accompanied  with  the  intent  to  assign. 
That  intent  is  not  established  by  the  possession  of  the  book 
merely.  An  oflScer,  in  the  exercise  of  ordinary  care,  would 
or  should  in  such  a  case,  ask  for  further  evidence  of  right 
to  demand  payment.  The  natural  and  easy  evidence  to  be 
given,  would  be  the  order  of  the  depositor  upon  the  bank,  for 
the  payment  of  money  to  the  holder  of  the  book.  So,  when 
an  order  is  required,  or  is  produced  with  the  book  without 
previous  requirement  it  is  a  material  thin^,  whether  it  be 
forged  or  not,  and  the  paying  agent  of  the  bank  is  called 
upon  to  scrutinize,  and  compare  and  verify  it"  In  addition 
to  the  case  cited,  there  may  be  added  reference  to  Smith  v. 
Brooklyn  Sav.  Bank,  101  N.  T.  58,  [54  Am.  Rep.  653,  4  N.  B. 
123] ;  Schoewwald  v.  Metropolitan  8av.  Bank,  57  N.  T.  418. 
In  other  words,  that  there  is  a  duty  in  such  cases  always  rest- 
ing upon  the  bank  to  use  ordinary  care  to  ascertain  that  the 
pass-book  is  in  the  hands  of  a  legal  holder.  The  condition 
stated  in  the  printed  notice  accompanying  the  pass-book  as 
issued  to  O'Neil  contemplated,  where  money  was  withdrawn, 
not  only  that  the  book  should  be  presented,  but  that  checks 
should  be  drawn ;  therefore,  the  plain  understanding  was  that 
an  order  signed  by  the  depositor,  separate  from  the  book, 
should  be  a  prerequisite  to  the  payment  of  the  deposit.  We 
are  going  somewhat  afield  in  this  last  discussion,  for,  as  has 
already  been  pointed  out,  in  no  event  could  the  bank  be  made 
liable  to  a  third  person  for  the  deposit  of  the  money  of  0  'Neil. 
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The  book  is  admitted  to  have  been  lost  and  not  to  have  been 
regularly  transferred  by  the  depositor.  Assuming  that 
whether  threatened  with  possible  liability  or  not,  the  bank 
might,  as  between  itself  and  its  depositor,  insist  upon  a  literal 
compliance  with  the  conditions  as  to  publication  of  notice  of 
loss  of  the  book  and  the  furnishing  of  indemnity  for  the  issu- 
ance of  a  new  book,  the  same  right,  we  apprehend,  does  not 
exist  in  the  bank  where  the  depositor  has  died  and  the  money 
is  required  by  the  administrator.  The  statute  referred  to  au- 
thorizes the  public  administrator  to  collect  summarily,  where 
his  order  is  countei*signed  by  a  judge  of  the  superior  court, 
moneys  on  deposit  with  a  savings  bank,  and  we  think  this 
creates  a  special  right  which  must  be  complied  with  upon  the 
part  of  the  bank,  with  the  condition  that  a  compliance  with 
those  provisions  of  the  statute  will  not  impose  upon  the  bank 
a  liability  against  which  it  is  not  provided  to  be  indemnified. 
In  so  far  as  the  statute  might  affect  the  latter  result,  it,  of 
course,  would  be  beyond  the  power  of  the  legislature  to  enact. 
In  the  view  we  have  taken  of  the  matter,  no  liability  will  be 
cast  upon  the  defendant  by  payment  to  plaintiff  of  the  amount 
of  the  deposit. 

The  judgment  is  affirmed. 

C!onreyy  P.  J.|  and  Shaw,  J.,  concurred. 


[Crim.  No.  460.    Second  AppeUate  Diitriet.— Febmarj  7,  1916.] 

THE   PEOPLE,   Respondent,  v.  WILSON  P.   HARLAN, 

Appellant. 

CaiiONAL  Law— SxzuAL  Offensks— Etidbnck— Paoor  or  SiicnjLB  Of- 
FiKSSs. — In  easoB  invoMAg  sezoal  offenses,  saeh  as  adultery,  rape, 
and  the  commission  of  lewd  and  laseiyious  acts  upon  the  body  of 
a  child,  evidence  of  similar  offenses  committed  between  the  parties, 
both  prior  and  subsequent  to  that  with  which  a  defendant  is 
charged,  may,  if  not  too  remote,  be  introduced  after  the  prosecution 
has  selected  some  particular  act  of  a  date  certain,  and  has  elected 
to  rely  on  proof  of  such  act  for  a  eonviction  of  the  defendant, 
and  has  introduced  evidence  tending  to  support  the  selection. 

Id. — CoicicissioN  of  Lewd  Aot  upon  CHnj>— SiicUiAb  Offbnsis — 
PaxjUDiciiJi  Kaaoa. — In  a  prosecution  for  the  commission  of  a 
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lewd  and  lascivious  aet  upon  the  body  of  a  girl  twelve  yean  of 
age,  it  is  error  to  permit  the  state  to  offer  evidence  as  to  acts 
constituting  a  similar  offense  alleged  to  have  been  committed  on 
a  date  subsequent  to  that  alleged  in  the  information,  where  there 
was  not  at  the  time  of  the  introduction  of  such  evidence  any 
evidence  whatever  adduced  tending  to  show  the  commission  of  the 
offense  alleged  in  the  information. 

ID^— Tucx  or  Election  or  Oitinses.— In  a  prosecution  where  the 
district  attorney  is  at  liberty  to  prove  one  of  several  different 
offenses  under  the  indictment,  he  should,  at  least  as  early  as  the 
commencement  of  the  trial,  inform  the  defense  upon  proof  of  what 
epecifio  offense  he  intends  to  rely,  and  If  he  does  not,  the  first 
evidence  which  would  tend  in  any  degree  to  prove  an  offense  shall 
be  deemed  a  selection,  and  unless  the  precise  offense  is  proven, 
the  defendant  is  entitled  to  an  acquittal. 

Id. — ^EviDENGX  Showing  Commission  ov  Othis  OmNsxs — ^Puikposi^-- 
Ebbonkous  iNSiKUcnoN^ — ^An  instruction  advising  the  jury  that 
other  lewd  and  lascivious  acts  had  been  shown  by  the  evidence 
to  have  been  committed  by  the  defendant,  and  that  such  evidence 
was  introduced  for  the  purpose  of  proving  the  illicit  relations  of 
the  defendant  with  the  prosecuting  witness,  is  errw. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County,  and  from  an  order  denying  a  new  trial. 
Franklin  J.  Cole,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

H.  L.  Welch,  and  Duke  Stone,  for  Appellant 

U.  S.  Webb,  Attomey-Oeneral,  and  Robert  IL  Clarke, 
Deputy  Attomey-Oeneral,  for  Beapondent 

SHAW,  J. — Defendant  waa,  hy  information  filed  charging 
him  therewith,  convicted  of  the  offense  defined  in  section  288 
of  the  Penal  Code  and  sentenced  to  prison  for  a  term  of  five 
years. 

H)e  prosecutes  this  appeal  from  the  judgment  and  order 
of  court  denying  his  motion  for  a  new  trial. 

As  stated  in  the  information,  the  act  constituting  the  crime 
occurred  on  April  3, 1915.  As  usual  in  such  cases,  the  verdict 
is  based  upon  the  uncorroborated  testimony  of  the  prosecutrix, 
a  girl  twelve  years  of  age,  who  was  the  atep-daughter  of 
defendant 
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Notwithstanding  defendant  was  charged  with  an  alleged  act 
committed  on  April  3d,  the  district  attorney,  as  he  might  do, 
in  presenting  the  case  first  proved  the  commission  of  a  similar 
act  claimed  to  have  been  committed  on  April  17th.  After  pre- 
senting in  full  detail  the  occurrences  of  April  17th,  he  tiien 
directed  the  attention  of  the  witness  to  alleged  acts  of  defend- 
ant constituting  the  same  offense  committed  on  April  3d; 
whereupon  defendant's  counsel  demanded  that  the  district 
attorney  make  an  election  as  to  which  particular  act  (that 
committed  on  April  3d  or  that  committed  on  April  17th)  he 
relied  upon  for  a  conviction  of  defendant,  to  which  the  trial 
judge  replied :  *'I  don't  consider  that  it  is  necessary  to,  under 
the  information  on  file,  make  any  election  as  to  the  different 
offenses,  if  more  than  one  was  committed  there."  Therefore, 
however,  and  after  much  colloquy  between  counsel  and  the 
court,  all  in  the  presence  of  the  jury,  the  court  made  a  ruling 
stating:  "It  will  be  necessary  to  proceed  to  prove  the  corpus 
delicti  in  regard  to  the  alleged  offense  that  occurred  on  the 
third  day  of  April,"  but  overruled  defendant's  motion  to 
strike  out  all  evidence  as  to  the  offense  alleged  to  have  been 
committed  on  April  17th,  proof  of  which,  as  stated,  had  there- 
tofore been  made.  The  prosecution  then  proceeded  to  ques- 
tion the  witness  as  to  what  occurred  on  April  3d,  the  answers 
to  which  tended  to  prove  the  commission  of  the  crime  alleged 
as  of  that  date;  and  also  offered  evidence  as  to  several  other 
acts  alleged  to  have  been  committed  with  her  by  defendant. 
After  completing  the  examination  of  the  prosecutrix,  and  with 
all  this  evidence  as  to  the  several  offenses  before  the  jury, 
the  district  attorney  then  stated  that  he  elected  to  rely  for 
the  conviction  of  defendant  upon  the  evidence  touching  the 
commission  of  the  offense  on  April  3d.  In  cases  involving 
sexual  offenses,  such  as  adultery,  rape,  and  the  offense  with 
which  defendant  is  charged,  the  law  seems  to  be  well  settled 
that  evidence  of  similar  offenses  committed  between  the  par- 
ties, both  prior  and  subsequent  to  that  with  which  a  defendant 
is  charged,  may,  if  not  too  remote,  be  introduced.  But,  as 
stated  in  People  v.  Roller,  142  Cal.  621,  [76  Pac.  500],  "they 
are  never  admissible  as  independent  substantive  offenses, 
upon  any  of  which  a  conviction  can  be  had,  and  evidence 
of  them  is  only  admissible  after  the  prosecution  has  selected 
some  particular  act  of  a  date  certain,  and  has  elected  to  rely 
on  proof  of  such  act  for  a  conviction  of  the  defendant,  and 
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has  introduced  evidence  tending  to  support  the  selection/' 
(Italics  ours.)  Measured  by  this  rule,  it  was  clearly  error  for 
the  court  to  permit  the  prosecution  to  offer  evidence  as  to  acts 
constituting  a  similar  offense  alleged  to  have  been  committed 
on  April  17th,  as  corroborating  proof  of  the  offense  with 
which  defendant  was  charged  as  having  committed  on  April 
3d,  there  being  at  the  time  no  evidence  whatever  adduced 
tending  to  prove  the  commission  of  such  last  mentioned  of- 
fense ;  and  hence  it  was  likewise  error  for  the  court  to  deny 
the  motion  made  by  defendant  that  such  evidence  be  stricken 
out.  In  People  v.  WUliams,  133  Cal.  165,  [65  Pac.  323], 
Justice  Temple  of  the  supreme  court,  in  discussing  a  question 
similar  to  that  here  involved,  said:  **I  think  the  prosecuting 
officer,  when  he  commences  the  trial  of  a  case  of  this  class, 
where  he  is  at  liberty  to  prove  one  of  several  different  offenses 
under  the  indictment,  should,  at  least  as  early  as  the  com- 
mencement of  the  trial,  inform  the  defense  upon  proof  of 
what  specific  offense  he  intends  to  rely,  and  if  he  does  not, 
the  first  evidence  which  would  tend  in  any  degree  to  prove  an 
offense  shall  be  deemed  a  selection,  and  unless  that  precise 
offense  is  proven,  the  defendant  is  entitled  to  an  acquittal." 
Applying  this  rule,  the  prosecution  should  be  deemed  to  have 
selected  the  act  claimed,  as  shown  by  the  prosecutrix,  to  have 
been  committed  April  17th,  as  that  upon  which  to  rely  for  a 
conviction  of  defendant.  However  this  may  be,  it  was  at  least 
but  fair  to  the  defendant,  since  the  district  attorney,  notwith- 
standing the  date  specified  in  the  information,  might  have 
selected  either  the  alleged  act  committed  on  April  17th  or  that 
committed  on  April  3d,  in  proof  of  both  of  which  he  offered 
evidence,  that  the  court  should,  at  the  stage  of  the  proceedings 
when  demanded  by  defendant,  have  required  the  prosecution 
to  make  an  election  between  said  acts. 

The  court  stated  to  the  jury  in  one  of  the  instructions  given, 
that  '*  evidence  of  other  acts  of  lewd' and  lascivious  conduct 

of  the  defendant  toward y  prior  to  and  subsequent  to  the 

acts  relied  upon  for  a  conviction  herein,  have  been  shown  in 
evidence.    This  evidence  is  introduced  for  the  purpose  of 

proving  the  illicit  relations  of  the  defendant  with ^  and 

the  lewd  and  lascivious  disposition  of  the  defendant,  and  his 
proneness  to  commit  a  crime  of  the  particular  nature  in- 
volved." The  effect  of  the  first  part  of  this  instruction  was 
for  the  court  to  invade  the  province  of  the  jury  by  stating 
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that  other  lewd  and  lascivious  acts  had  been  shown  hy  the 
evidence  to  have  been  committed  hy  defendant,  and  this,  not- 
withstanding the  fact  that  her  uncorroborated  statements 
with  reference  thereto  were  denied  by  defendant.  It  was  for 
the  jury,  not  the  court,  to  determine  whether  or  not  such 
alleged  facts  "had  been  shoivn  by  the  evidence.  Moreover,  the 
evidence  was  not  introduced  for  the  purpose,  as  stated,  of 

proving  illicit  relations  of  the  defendant  with ,  but  merely 

to  show,  if  it  did  show,  a  disposition  and  tendency  on  his  part 
to  commit  lascivious  acts  with  the  prosecutrix,  thus  rendering 
it  probable  that  he  had,  on  April  3d,  committed  the  offense 
with  which  he  was  charged,  and  for  no  other  purpose. 
{People  V.  Mathews,  139  Cal.  527,  [73  Pac.  416].)  While 
these  errors  may  be  technical,  nevertheless,  considering  the 
entire  evidence,  together  with  the  fact  that  at  least  a  part 
of  the  uncorroborated  story  of  the  prosecutrix  seems  incredi- 
ble, we  are  of  the  opinion  that  they  are  not  mitigated  by 
section  41^  of  article  VI  of  the  constitution. 
The  judgment  and  order  are,  therefore,  reversed* 

Gonrey,  P.  J.,  and  James,  J.,  concurred. 


[Orim.  No.  458.    Beeond  Appellate  District.— I^braary  9,  191(L] 

THE  PEOPLE,  Respondent,  v.  JOE  BARBERA,  Appellant 

Criminal  Law — Destkugtiom  or  Insubed  Pbopestt — SnrnciKNCT  or 
iNDicTifEKT— Name  or  Owner  or  Property  and  BsNEnciART  or 
Insurance  Immaterial. — In  a  proseeution  for  the  erime  defined 
by  section  548  of  the  Penal  Code,  that  is,  of  willfally  burning 
insured  property  with  intent  to  defraud  the  insurer,  it  is  not 
necessary  to  allege  in  the  indictment  the  name  of  the  person  to 
whom  the  property  belonged,  or  who  was  the  beneficiary  of  the 
insurance,  the  essential  facts  being  that  the  property  was  insured 
against  loss,  and  that  the  defendant  burned  or  otherwise  destroyed 
the  property  with  intent  to  defraud  or  prejudice  the  insurer. 

Id. — Sufficiency  or  Evidence — Question  roR  Jury. — The  contention 
that  the  evidence  was  insufficient  to  show  any  intent  on  the  part 
of  the  defendant  to  defraud  the  insurance  company,  based  on  the 
claim  that  testimony  of  certain  witnesses  for  the  state  was  un- 
worthy of  belief,  rather  than  on  any  claim  that  there  was  no 
evidence  tending  to  prove  such  criminal  intent,  cannot  be  main- 
tained on  appeal,  as  the  question  was  one  for  the  jury. 


Digitized  byLjOOQlC 


Feb.  1916.]       People  v.  Barbera.  605 

Id. — Evidence— Photographs  or  Bxtiidino  Aftib  Fmx. — There  was  no 
error  in  admitting  in  evidence  certain  photographs  taken  a  few 
hours  after  the  fire,  showing  the  burnt  building  at  the  tioae  the 
photographs  were  taken. 

Id. — Instructions— Dehnition  or  Malicb  in  Asson — Habmlbss 
Error. — As  the  crime  charged  was  not  arson,  an  instruction  given 
at  the  request  of  the  people  defining  malice  as  a  necessary  in- 
gredient in  the  offense  of  arson  should  have  been  omitted,  but  the 
giving  of  it  did  not  constitute  prejudicial  error. 

Id. — AixsGED  Misconduct  or  District  Attorney — OrrERiNO  E^^DKNCs 
or  Other  Fires. — The  conduct  of  the  district  attorney  on  several 
occasions  in  attempting  to  introduce  testimony  showing  former  fires 
which  had  occurred  on  the  same  and  other  premises  belonging  to  one 
of  the  defendants,  to  which  evidence  objection  was  sustained,  was 
not  prejudicial,  where  the  record  shows  that  the  offer  was  made  in 
good  faith  and  not  for  the  wanton  purpose  of  raising  a  prejudice 
against  the  defendant,  and  no  suggestion  was  made  during  the  trial 
of  misconduct  of  the  district  attorney. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Frederick  W.  Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Carter  &  Torchia,  for  Appellant. 

U.  S.  Webb,  Attomey-Oeneral,  Bobert  M.  Clarke,  Deputy 
Attorney-General,  and  Roberto  B.  Camarillo,  for  Respondent. 

CONREY,  P.  J.— The  defendant  appeals  from  the  judg- 
ment and  from  an  order  denying  his  motion  for  a  new  trial. 

The  defendant  and  one  Salvatore  Turco  were  jointly  in- 
dicted and  accused  of  the  crime  of  burning  and  destroying 
property  insured.  It  was  charged  that  the  defendants,  at  a 
stated  time  and  place,  did  willfully,  etc.,  bum,  injure,  and 
destroy  certain  property,  to  wit,  a  certain  store  building 
situate  as  described  in  the  city  of  Los  Angeles,  which  said 
property  was  then  and  there  insured  against  loss  and  damage 
by  fire  in  the  London  Assurance  Corporation,  with  the  intent 
then  and  there  and  thereby  to  defraud  and  prejudice  the  in- 
surer. This  defendant  demurred  upon  several  grounds,  one 
being  that  the  facts  stated  did  not  constitute  a  public  offense, 
and  another  being  that  the   indictment  was  not  direct  and 
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certain  with  respect  to  the  offense  charged,  and  that  it  did  not, 
with  sufficient  particularity  to  constitute  a  complete  offense, 
state  the  circumstances  thereof.  The  defect  claimed  and  upon 
which  appellant  relies  is  the  omission  to  state  in  the  indict- 
ment the  name  of  the  person  to  whom  the  property  belonged, 
or  who  was  the  beneficiary  of  the  insurance. 

This  prosecution  was  not  for  the  crime  of  arson.  It  was 
that  defendants  committed  the  crime  defined  in  section  548 
of  the  Penal  Code,  as  follows:  ** Every  person  who  willfully 
burns,  or  in  any  other  manner  injures  or  destroys  any  prop- 
erty which  is  at  the  time  insured  against  loss  or  damage  by 
fire  or  by  any  other  casualty,  with  intent  to  defraud  or 
prejudice  the  insurer,  whether  the  same  be  the  property  of  or 
in  possession  of  such  person,  or  of  any  other,  is  punishable 
by  imprisonment  in  the  state  prison  not  less  than  one  nor  more 
than  ten  years."  In  a  prosecution  for  this  offense  the  de- 
fendant might  be  guilty  even  if  the  property  belonged  to 
himself,  and  a  statement  of  the  fact  that  the  property  burned 
was  property  of  any  particular  person  is  not  essential  to  a 
complete  description  of  the  offense.  The  essential  facts  are 
that  the  property  was  insured  against  such  loss,  and  that  the 
defendant  burned  or  otherwise  injured  or  destroyed  the  prop- 
erty with  intent  to  defraud  or  prejudice  the  insurer.  The 
question  of  ownership  would  arise  only  as  a  matter  of  evi- 
dence for  the  purpose  of  showing  that  the  person  in  whose 
favor  the  policy  had  been  issued  had  an  insurable  interest 
in  the  property  described  in  the  policy.  The  order  overrul- 
ing the  demurrer  was  not  erroneous. 

This  defendant,  who  was  tried  separately  from  the  defend- 
ant Turco,  claims  that  the  evidence  was  insufficient  to  show 
any  intent  on  the  part  of  Barbera  to  defraud  the  insurance 
company.  The  argument  in  support  of  this  proposition  is 
based  upon  the  claim  that  the  testimony  of  certain  witnesses 
for  the  state  was  unworthy  of  belief,  rather  than  upon  any 
claim  that  there  is  no  evidence  tending  to  prove  such  criminal 
intent.  Since  the  jury  believed  this  testimony,  we  are  not 
authorized  to  find  that  it  was  untrue.  It  appears  from  this 
evidence  that  this  defendant  is  the  person  who  set  fire  to  the 
building,  that  he  did  this  under  instructions  from  Turco,  and 
that  Turco  had  told  him  that  after  he  would  collect  the  insur- 
ance and  have  his  bills  paid  that  he  and  Barbera  would  divide 
up  the  balance  of  the  money.     The  commission  of  this  crime 
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was  encouraged  by  a  detective,  who  wormed  himself  into  the 
confidence  of  the  defendants,  and  who  was  in  the  employ  of 
the  insurance  company  and  whose  testimony  is  a  part  of  the 
evidence  which  led  to  the  conviction  of  this  defendant.  All 
of  the  argument  directed  against  the  credibility  of  the  testi- 
mony of  such  witness  relates  to  circumstances  which  were 
appropriately  submitted  to  the  jury  for  their  consideration. 
They  did  not  affect  the  admissibility  of  the  testimony  or  the 
rulings  of  the  court  thereon. 

There  was  no  error  in  admitting  in  evidence  certain  photo- 
graphs  taken  a  few  hours  after  the  fire,  showing  the  appear- 
ance of  the  building  at  the  time  the  photographs  were  taken. 
The  conditions  illustrated  by  these  photographs  were  cor- 
roborative of  the  testimony  of  witnesses  showing  what  they 
found  on  the  premises  at  and  after  the  fire,  and  under  the 
circumstances  shown,  the  time  of  taking  the  photographs  was 
not  so  remote  from  the  time  of  the  fire  as  to  render  such  photo- 
graphs inadmissible. 

Appellant  complains  that  the  court  erred  in  giving  people's 
instruction  No.  V,  defining  malice  as  a  necessary  ingredient 
in  the  offense  of  arson.  Since  the  crime  charged  was  not 
arson,  this  instruction  should  have  been  omitted;  but  the  giv- 
ing of  such  instruction  does  not,  in  our  opinion,  constitute 
such  prejudicial  error  as  will  alone  require  a  reversal  of  the 
judgment  or  authorize  a  new  trial.  The  other  assignments 
of  error  with  respect  to  instructions  given  and  with  respect 
to  instructions  refused  are  without  merit. 

Finally,  it  is  claimed  that  the  district  attorney  was  guilty 
of  misconduct,  because  on  several  occasions  he  attempted  to 
introduce  testimony  showing  former  fires  which  had  occurred 
on  the  same  and  on  other  premises  belonging  to  the  defendant 
Turco.  Objections  to  this  evidence  were  sustained  by  the 
court.  Our  reading  of  the  record  indicates  to  us  that  the 
offers  of  this  evidence  by  the  district  attorney  were  made  in 
good  faith  and  not  for  the  wanton  purpose  of  raising  a  preju- 
dice against  the  defendant.  Also,  we  observe  that  no  sugges- 
tion of  misconduct  of  the  district  attorney  was  made  during 
the  trial;  and  in  view  of  the  court's  rulings,  it  cannot  be  said 
that  the  defendant  suffered  prejudice  by  reason  of  these  acts 
of  the  prosecuting  officer. 

The  judgment  and  order  are  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 
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[Grim.  No.  461.    Second  Appellate  District. — Tehraaxj  9,  1916.) 

THE    PEOPLE,   Respondent,    y.    SALVATOEH   TOBCO, 

Appellant 

Criminal  Law — ^Evidengi — Gboss-ezaionation  of  Dsfkndamt. — ^TTiider 
section  1323  of  the  Penal  Code,  which  provides  that  if  a  defendant 
in  a  criminal  action  offers  himself  as  a  witness,  he  maj  be  cross- 
examined  bj  the  counsel  for  the  people  as  to  all  matters  abont  which 
he  was  examined  in  chief,  the  cross-examination  is  not  neeessarilj 
confined  to  the  particular  details  expressly  contained  in  the  questions 
on  direct  examination,  but  the  people  have  the  right  to  draw  out 
anything  which  will  tend  to  contradict  the  evidence  of  the  defend- 
ant adduced  on  his  direct  examination  or  weaken  or  modify  Its 
effect. 

Id.— BxntNiNG  or  Insubxd  Pbopebtt— Pbopeb  Cboss-kxaionation  op 
DmNDANT. — Where,  in  a  prosecution  for  the  crime  of  burning  and 
destroying  insured  property  for  the  purpose  of  defrauding  the  in- 
surance company,  the  defendant,  as  a  witness  on  hia  own  behalf, 
made  denial  upon  direct  examination  that  he  had  given  any  mon^ 
to  certain  persons  for  the  purchase  of  materials  to  be  used  in  burn- 
ing the  property,  or  that  he  had  anything  to  do  with  the  prepara- 
tions for  the  fire  or  any  knowledge  thereof,  it  is  not  error  to  i>ermit 
the  people  on  cross-examination  to  ask  the  defendant  a  series  of 
questions  covering  conversations  to  which  one  of  such  persons  had 
testified  as  having  had  with  the  defendant  on  ths  sabjeet  of  fbs 
burning  of  the  property. 

lb.— Impeachment  op  Detendant— BEOiii*  op  Witness  in  SebottaXm— 
It  is  not  error  to  permit  the  people  to  reeall  in  rebuttal  the  witness 
who  had  testified  to  some  conversations  had  with  the  defendant, 
and  allow  him  to  testify  as  to  the  particular  conversations  which  the 
defendant  denied,  by  asking  him  whether  certain  quoted  statements 
were  made,  instead  of  requiring  the  witness  to  state  the  eonvonar 
tion  in  his  own  language. 

Id.— CoRBOBORATioN  OP  TESTIMONY  OP  AcooMPUOB.— Under  seetioB  1111 
of  the  Penal  Code,  requiring  that  the  testimony  of  an  accomplice  be 
corroborated,  it  is  a  sufficient  compliance  with  the  rule  if  the  cor- 
roborative evidence  showing  the  circumstances  of  the  commission  of 
the  offense  also  tends  to  connect  the  defendant  therewith. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial 
Frederick  W.  Hooser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 


Digitized  byLjOOQlC 


Feb.  1916.]  People  v.  Tuboo.  609 

Carter  &  Torchia,  and  E.  E.  Eirk^  for  Appellant 

U.  S.  Webb,  Attorney-General,  Robert  M.  Clarke,  Deputy 
Attorney-General,  and  Roberto  M.  Camarillo,  for  Respondent. 

CONREY,  P.  J.— The  defendant  appeals  from  the  judg- 
ment and  from  an  order  denying  his  motion  for  a  new  trial. 
He  and  one  Joe  Barbera  were  jointly  indicted  and  accused  of 
the  crime  of  burning  and  destroying  property  insured,  for  the 
purpose  of  defrauding  the  insurance  company.  The  defend- 
ants were  tried  separately.  The  separate  appeal  of  the  de- 
fendant Barbera  has  been  determined  in  accordance  with  an 
opinion  of  this  court  this  day  filed. 

The  defendant  Turco  claims  that  the  court  erred  in  per- 
mitting the  district  attorney  to  cross-examine  him  on  matters 
which  were  not  included  in  his  direct  examination.  One 
Remeggio,  a  witness  for  the  people,  had  testified  that  on  the 
7th  or  8th  of  August,  1915,  this  defendant  had  given  to  Bar- 
bera the  sum  of  $2.50  with  which  to  buy  some  demijohns  of 
gasoline,  and  had  given  to  the  witness  50  cents  to  buy  cotton, 
and  that  these  materials  were  to  be  used  in  burning  the  build- 
ing of  Turoo.  The  building  was  actually  set  on  fire  by  Bar- 
bera at  about  2  o'clock  on  the  morning  of  Tuesday,  August 
10th.  Turco  had  gone  to  San  Diego  on  Sunday  and  did  not 
return  to  the  premises  in  question,  in  the  city  of  Los  Angeles, 
until  Tuesday  morning,  a  few  hours  after  the  fire  had  occurred. 
Rem^gio  had  testified  that  he  and  Barbera  had  purchased  the 
gasoline  and  the  cotton,  ss  requested  by  Turco,  and  that  Turco 
had  assisted  in  arranging  these  materials  in  preparation  for 
the  fire.  Remeggio  further  testified  to  some  conversations 
which  he  had  with  Turco  in  June  and  in  July,  looking  toward 
the  transaction  which  culminated  on  August  10th,  and  that  he 
had  assisted  Turco  in  securing  the  insurance  which  was  ob- 
tained by  Turco  on  or  about  the  second  day  of  August,  1915. 

As  a  witness  on  his  own  behalf,  the  defendant  denied  that 
he  had  given  any  money  to  Barbera  or  Remeggio ;  denied  that 
he  had  anything  to  do  with  the  preparation  for  the  fire  or 
any  knowledge  thereof ;  and  denied  a  statement  in  the  testi- 
mony of  Remeggio  to  the  effect  that  Turco  had  offered  him  a 
sum  of  money  to  bum  the  property  in  question.  His  coun- 
sel also  asked  him:  "When  you  went  to  San  Diego,  did  you 
know  there  was  going  to  be  any  fire  there  that  Sunday!'*  to 
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which  he  answered,  "No,  sir.'*  The  direct  examination  of 
defendant  contained  no  direct  reference  to  previous  conversa- 
tions with  Remeggio  (sometimes  called  C!osta},  except  as  to 
the  particular  matters  above  mentioned.  On  cross-examina- 
tion the  district  attorney  asked  the  defendant  a  series  of  ques- 
tions covering  the  conversations  to  which  Remeggio  had  testi- 
fied, and  also  asked  whether  at  certain  dates  in  June  and  July 
he  had  made  sundry  other  statements  to  Remeggio,  which  we 
need  not  repeat  in  detail,  but  which  were  on  the  subject  of 
insuring  the  property  and  burning  it  or  causing  it  to  be 
burned. 

The  brief  of  counsel  for  appellant  does  not  quote  or  cite 
any  of  the  decisions  declaring  the  law  bearing  upon  the  sub- 
ject of  cross-examination  by  the  people  of  a  defendant  who  has 
become  a  witness  on  his  own  behalf,  but  they  simply  rely  upon 
section  1323  of  the  Penal  Code,  which  reads  as  follows:  "A 
defendant  in  a  criminal  action  or  proceeding  cannot  be  com- 
pelled to  be  a  witness  against  himself;  but  if  he  offers  him- 
self as  a  witness,  he  may  be  cross-examined  by  the  counsel  for 
the  people  as  to  all  matters  about  which  he  was  examined  in 
chief.  His  neglect  or  refusal  to  be  a  witness  cannot  in  any 
manner  prejudice  him  nor  be  used  against  him  on  the  trial  or 
proceeding.  '*  The  question  presented  relates  to  the  permitted 
scope  of  cross-examination  of  the  witness  under  a  rule  which 
limits  such  examination  to  "all  matters  about  which  he  was 
examined  in  chief."  Undoubtedly  the  cross-examination 
under  such  circumstances  is  not  necessarily  confined  to  the  par. 
ticular  details  expressly  contained  in  the  questions  on  direct 
examination.  Where  a  fact  denied  by  the  defendant  in  his 
testimony  covers  the  whole  case  or  any  branch  of  the  case,  the 
matter  to  be  tested  by  the  cross-examination  is  the  truth  or 
falsity  of  that  denial,  just  the  same  as  if  it  had  been  a  denial 
of  some  more  particular  detail  of  fact.  The  people  have  the 
right  on  the  cross-examination  to  draw  out  anything  which 
will  tend  to  contradict  the  evidence  of  the  defendant  adduced 
on  his  direct  examination  or  weaken  or  modify  its  effect 
(People  V.  Rozelle,  78  Cal.  84,  93,  [20  Pac  36] ;  People  y. 
Buckley,  143  Cal.  375,  388,  [77  Pac.  169] ;  People  v.  Oallagher, 
100  Cal.  466,  [35  Pac.  80] ;  People  v.  Dole,  122  Cal.  486,  491, 
[68  Am.  St.  Rep.  50,  55  Pac.  581].)  In  People  v.  Oallagher, 
100  Cal.  466,  [35  Pac.  80],  the  supreme  court  said:  "The  right 
of  cross-examination  affords  the  most  effective  mode  of  test- 
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ing  the  accuracy  or  credibility  of  a  witness,  and  should  not 
be  restricted  beyond  the  requirements  of  the  statute.  It  was 
not  the  intention  of  the  legislature  to  give  to  a  defendant  the 
opportunity  of  making  any  statement  upon  his  direct  exam- 
ination which  he  might  choose,  in  reference  to  the  issue  before 
the  court,  and  to  preclude  the  prosecution  from  showing  out 
of  his  own  mouth  that  such  statement  is  false."  And  in 
People  V.  Dole,  122  Cal.  486,  [68  Am.  St.  Rep.  50,  55  Pac. 
581] :  "Any  fact  may  be  called  out  on  cross-examination  which 
a  jury  might  deem  inconsistent  with  the  direct  testimony  of 
a  witness,  and  a  defendant  testifying  in  his  own  behalf  is  in 
this  respect  put  upon  the  same  plane  with  other  witnesses." 

If  on  this  cross-examination  the  defendant  had  admitted 
that  he  had  previously  made  to  Bemeggio  the  statements  called 
for  by  the  questions  to  which  these  objections  were  and  are 
directed,  such  answers  would  have  had  a  tendency  to  discredit 
the  testimony  of  the  witness  to  which  we  have  referred  as 
given  by  him  on  his  direct  examination.  These  questions  were 
so  closely  related  to  the  testimony  previously  given  by  the  wit- 
ness, that  they  were  fairly  within  the  range  and  purpose  of 
the  "matters  about  which  he  was  examined  in  chief." 

In  rebuttal  the  witness  Bemeggio  was  recalled  and  testified 
to  several  statements  made  by  the  defendant  in  conversation 
with  him  between  June  9  and  August  1,  1915,  these  being 
the  conversations  which  had  been  denied  by  defendant  and 
being  in  addition  to  the  conversations  to  which  Remeggio  had 
testified  originally  as  a  witness  for  the  people.  It  was  ob- 
jected that  the  questions  were  not  rebuttal,  and  were  leading 
and  suggestive  in  that  they  asked  whether  certain  quoted  state- 
ments were  made,  instead  of  requiring  the  witness  in  his  own 
language  to  state  what  was  the  conversation.  Manifestly  these 
questions  were  intended  as  impeachment  of  the  defendant  as 
a  witness,  and  they  were  in  the  proper  form  of  a  question 
when  asked  for  that  purpose.  Our  decision  above  stated  on 
the  subject  of  cross-examination  of  the  defendant  is  conclusive 
in  favor  of  the  propriety  of  these  questions  as  asked  in 
rebuttal. 

Finally,  it  is  insisted  that  the  verdict  was  contrary  to  law, 
in  that  the  conviction  was  had  upon  the  testimony  of  an  accom- 
plice, without  corroboration  by  other  evidence  tending  to  con- 
nect the  defendant  with  the  commission  of  the  offense.  Such 
corroboration  is  required  by  section  1111  of  the  Penal  Code, 
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which  further  states  that  "the  corroboration  is  not  sufficient 
if  it  merely  shows  the  commission  of  the  offense  or  the  circum- 
stances thereof.*'  Of  course  it  is  a  sufficient  compliance  with 
this  rule  if  the  corroborative  evidence  showing  the  drcum- 
stances  of  the  commission  of  the  offense  also  tends  to  connect 
the  defendant  therewith.  This  defendant  admitted  that  he 
was  present  in  the  building  in  question  until  noon  of  Sunday, 
the  eighth  day  of  August;  the  defendant  had  taken  out  in- 
surance on  the  property  on  the  second  day  of  August;  and  an 
examination,  immediately  after  the  fire,  of  his  stock  of  goods 
in  the  storeroom  occupied  by  him  in  the  building  which  was 
set  on  fire,  developed  that  a  very  large  proportion  of  the  shoe 
boxes,  shirt  boxes,  etc.,  constituting  the  apparent  stock  of 
goods  on  his  shelves,  were  empty  boxes.  The  insurance  agent 
testified  that  on  August  1st,  when  n^otiating  for  his  insur- 
ance policy,  the  defendant  stated  that  the  stock  of  goods  in 
his  building  consisted  principally  of  ** gent's  furnishing  goods 
and  shoes,"  and  that  the  stock  of  goods  was  worth  one  thou- 
sand six  hundred  dollars.  The  policy  issued  was  for  one  thou- 
sand two  hundred  dollars  on  this  stock  and  eight  hundred 
dollars  on  the  building  and  fixtures.  The  witness  who  ex- 
amined the  stock  immediately  after  the  fire  qualified  as  an  ex- 
pert upon  such  values,  and  testified  that  he  made  an  inventory 
of  this  stock  of  goods  and  valued  it  at  $476,  figured  on  a  re- 
tail basis.  The  defendant  testified  that  when  he  closed  his 
store  at  noon  on  Sunday,  the  eighth  day  of  August,  he  left 
the  store  locked.  Officers  who  examined  the  premises  that 
Sunday  night  (warning  having  been  secretly  given  them  that 
the  premises  were  to  be  burned)  gave  testimony  showing  that 
in  the  rear  of  the  building  they  found  a  loose  board  of  the  wall 
which  could  be  pushed  aside  so  as  to  gain  entrance;  that  in 
that  way  they  entered  and  found  in  the  storeroom  certain  jars 
of  gasoline,  cotton  fuse  and  a  candle,  arranged  in  connection 
with  each  other  as  described  by  them.  They  had  been  watch- 
ing the  premises  since  9  or  10  o'clock  in  the  evening  and  made 
this  entry  at  2  o'clock  in  the  morning.  The  fire  did  not  take 
place  until  the  next  night. 

Although  it  seems  clear  that  the  defendant  Turco  was  ab- 
sent from  the  city  of  Los  Angeles  from  Sunday  afternoon 
until  Monday  night,  and  although  no  witness  other  than 
Remeggio  gave  testimony  directly  connecting  Turco  with  the 
preparations  made  for  the  fire,  we  are  of  opinion  that  the  tes- 
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timony  of  the  other  witnesses  to  which  we  have  just  now  re- 
ferred shows  circumstances  not  only  tending  to  prove  prepara- 
tions made  for  the  conflagration,  but  also  tending  to  show  the 
probability  that  the  defendant  had  knowledge  of  those  prepa- 
rations. All  that  can  be  said  in  favor  of  the  defendant's 
position  in  this  regard  is  that  the  evidence  leaves  open  a  pos- 
sibility that  at  some  time  between  noon  and  9  o'clock  in  the 
evening  of  Sunday,  August  8th,  some  person  other  than  the 
defendant,  unknown  to  him,  might  have  gained  access  to  his 
storeroom  and  might  have  placed  therein  three  demijohns  con- 
taining fifteen  gallons  of  gasoline  with  cotton  arranged  as  a 
fuse  and  a  candle  ready  to  be  lighted.  But  for  us  to  say  that 
the  jury  was  unauthorized  to  treat  such  testimony  as  corrobo- 
rative evidence  tending  to  connect  the  defendant  with  the  com- 
mission of  the  offense,  would  be  to  deny  a  legitimate  and 
natural  effect  of  the  evidence. 
The  judgment  and  order  are  a£Srmed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[GIt.  No.  1778.    Second  AppeUate  DiBtrlet-^FebraaTy  9,  1918.] 

THE  PACIFIC  COAST  MAIL  ORDER  HOUSE  (a  Corpo- 
ration),  Respondent,  v.  E.  R.  STILLENS,  Appellant 

Action  on  Pbomissoby  Nots— Plkading — Amount  Dxjs — Oonolusion 
07  Law. — In  an  action  on  a  promiBsory  note,  where  the  answer  ad- 
mits the  execution  of  the  note,  and  aUegee  that  the  principal  and 
interest  remain  whoUj  unpaid,  but  denies  that  the  same  is  due  and 
owing,  or  that  anj  amount  is  due  and  owing,  the  admission  is  of 
the  ultimate  fact  as  to  nonpajment,  and  the  denial  is  a  mere  eon- 
elusion  of  law,  which  should  be  disregarded. 

Id.— CrOSS-OOMPLAU^T— ALUBGID   TAJLXSaM  W  OONSmiSATION— iNSum- 

oisnt  DsrsNSE.— In  such  ease,  where  there  was  attached  to  defend- 
ant's answer  a  set  of  allegations  termed  a  eross-eomplaint,  in  which 
the  execution  of  the  notes  sued  on  was  admitted,  but  it  was  aUeged 
that  the  same  were  given  in  exchange  for  certain  shares  of  stock 
of  the  plaintiir  eorporation,  and  the  further  consideration  that  plain- 
tiff would  extend  certain  favors  to  defendant  because  of  the  pur- 
chase, and  that  plaintiff  had  agreed  in  consideration  of  the  execution 
of  the  notes  that  a  certain  trade  discount  certificate  should  be 
issued,  providing  that  for  a  period  of  ten  jears  defendant  should 
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be  entitled  to  a  discount  from  catalogue  prices  of  merchandise  pur- 
chased from  plaintiff,  and  that,  after  the  certificate  had  been  iasned, 
the  privileges  therein  stated  were  repudiated  by  plaintiff  corpora^ 
tion,  which  thereafter  refused  to  allow  the  discounts,  and  that  as  a 
further  consideration  inducing  the  execution  of  the  notes  defendant 
was  promised  a  catalogue  showing  prices  of  goods  for  sale  by  plain- 
tiff, which  catalogue  was  never  furnished,  and  it  was  represented 
that  plaintiff  was  a  "strong  corporation,  and  in  eighteen  months 
or  thereabouts  would  pay  dividends,"  which  allegation  was  alleged  to 
be  fklse,  and  intended  to  deceive  defendant,  and  was  relied  upon  by 
and  did  deceive  the  latter,  the  alleged  cross-complaint  does  not  state 
a  cause  of  action  for  damages,  and  is  insufficient  to  support  a  judg- 
ment of  rescission,  it  failing  to  allege  the  value  of  the  stock  or  of 
the  aUeged  privileges  which  were  denied  plaintiff,  and  there  being 
no  allegation  of  tender  back  of  the  stock,  or  vigilance  shown  by 
defendant  asserting  the  right  to  rescind. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Impe- 
rial County.    Franklin  J.  Cole,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Joseph  Seymour,  and  J.  F.  Seymour,  Jr.,  for  Appellant. 

Maltman  &  Clark,  and  James  W.  Glassford,  for  Respondent 

JAMES,  J. — Appeal  from  a  judgment  entered  in  favor  of 
the  plaintiff,  after  answer  filed  by  the  defendant,  the  judg- 
ment being  entered  without  trial  as  to  the  facts,  but  upon  the 
application  of  plaintiff  for  decision  in  its  favor  upon  the 
pleadings. 

Plaintiff  brought  this  action  to  recover  a  balance  alleged  to 
be  unpaid  on  a  promissory  note  executed  by  the  defendant. 
The  answer  admitted  the  execution  of  the  note  and  then  pro- 
ceeded as  follows:  ''Admits  that  the  principal  and  interest  on 
said  promissory  note  remains  wholly  unpaid.  Denies  that 
same  is  now  due  and  owing,  or  that  any  amount  is  now  due 
and  owing."  The  admission  contained  in  the  first  clause  of 
the  paragraph  quoted  was  an  admission  of  the  ultimate  fact 
as  to  the  nonpayment  of  the  note.  The  second  clause  in  its 
terms  of  denial  stated  a  mere  conclusion  of  law  which  should 
be  disregarded.  (Penrose  v.  Winter,  135  Cal.  289,  [67  Pac. 
772],  and  cases  therein  cited.)  Attached  to  defendant's  an- 
swer was  a  set  of  allegations,  which  were  termed  a  cross-oom- 
plaint.    In  this  portion  of  the  answer  the  execution  of  the 
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promissory  notes  was  again  admitted,  but  it  was  alleged,  in 
effect,  that  the  same  were  given  in  exchange  for  one  thousand 
two  hundred  shares  of  stock  in  the  plaintiff  corporation ;  and 
the  further  consideration  that  **  plaintiff  would  extend  certain 
favors  to  defendant  herein  because  of  such  purchase."  It 
was  further  alleged  that  the  plaintiff  had  agreed  "in  case 
said  execution  of  such  notes  above  referred  to  by  defendant 
was  had,"  that  a  certain  trade  discount  certificate  should  be 
issued  which  provided  that  for  a  period  of  ten  years  the  de- 
fendant should  be  entitled  to  a  five  per  cent  discount  from 
catalogue  prices  of  merchandise  purchased  from  the  plaintiff. 
It  was  then  alleged  that,  after  the  certificate  had  been  issued, 
the  privilege  therein  stated  was  repudiated  by  the  plaintiff, 
and  "that  plaintiff  ever  since  has  refused  and  still  refuses  to 
allow  defendant  discounts  as  set  forth  in  said  certificate." 
In  another  allegation  it  is  said  that  a  further  consideration 
"as  an  inducing  cause  to  secure  the  two  notes,"  was  that  the 
defendant  was  promised  a  catalogue  showing  prices  of  goods 
for  sale  by  the  plaintiff,  which  catalogue  was  never  fur- 
nished. It  was  then  alleged  that  an  agent  of  the  plaintiff, 
at  the  time  of  the  execution  of  the  notes,  represented  to  de- 
fendant that  the  corporation  was  a  "strong  corporation,  and 
within  eighteen  months  or  thereabouts  would  pay  dividends." 
The  allegation  follows  that  the  representations  were  false  and 
untrue,  and  were  intended  to  deceive  the  defendant,  and  were 
relied  upon  by  him,  and  that  they  did  deceive  him  and  result 
in  his  damage.  If  it  was  the  intention  of  appellant  to  state 
a  cause  of  action  for  damages  in  his  alleged  cross-complaint, 
he  failed  to  do  so,  for  nowhere  does  it  appear  by  any  of  his 
allegations  as  to  what  the  value  of  the  shares  of  stock  received 
by  him  was,  or  what  was  the  value  of  the  alleged  privileges 
which  he  claims  to  have  been  denied  the  right  to  enjoy.  The 
allegations  of  the  answer  are  wholly  insufficient  to  state  a 
cause  of  action  for  damages,  and  so  also  are  they  insufficient 
to  support  a  judgment  of  rescission.  Nowhere  among  the 
allegations  is  it  in  any  wise  alleged  or  shown  that  the  defend- 
ant ever  tendered  back  the  certificates  of  stock  received  by 
him.  For  aught  that  appears,  those  shares  may  be  of  great 
value.  And  it  is  very  correctly  argued  by  the  respondent 
that,  even  had  the  answer  been  complete  in  the  essential  last 
referred  to,  there  is  no  showing  of  vigilance  on  the  part  of  the 
defendant  in  asserting  any  right  to  rescind  the  contract,  nor 
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any  excuse  for  the  long  delay  which  had  occurred  at  the  time 
this  action  was  commenced.  The  promissory  note  was  dated 
in  January,  1912.  This  action  was  commenced  on  March  30, 
1914.  By  his  own  allegations  defendant  shows  that  whatever 
repudiation  there  was  by  the  plaintiff  of  the  alleged  rights 
granted  under  the  certificate  of  discount,  that  repudiation 
took  place  ** immediately  after  the  issuance  of  said  certificate.*' 
The  answer  having  admitted  all  of  the  material  matters  con- 
tained in  the  complaint,  and  having  failed  to  state  any  legal 
defense  thereto,  the  ruling  of  the  trial  judge  granting  the 
motion  for  judgment  on  the  pleadings  was  correct. 
The  judgment  is  affirmed, 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Crim.  No.  456.    Second  Appellate  District.— February  9,  1916.] 

THE  PEOPLE,  Respondent,  v.  JOHN  STEPHENS,  Appel- 
lant. 

Criminal  Law^Ceedibiutt  of  Witnesses — Question  fob  Jwt. — Un- 
der section  19  of  article  YI  of  the  constitution,  the  credibility  of 
witnesses  and  all  questione  of  fact  are  matters  exclusively  for  the 
determination  of  the  jury,  which  is  the  exclusive  judge  of  the  credi- 
bility of  witnesses  and  the  effect  and  value  of  the  evidence  addressed 
to  it. 

Id.  —  Assault  With  Intent  to  Mubdeb  —  I>EnNSK  or  Aubi  —  Suin- 
oiENCT  07  Evidence — Question  ros  Jubt. — In  a  prosecution  for 
the  crime  of  assault  with  intent  to  eommit  murder,  wherein  the  de- 
fense is  based  upon  an  alibi  supported  aolelj  bj  the  testimony  of 
the  defendant,  it  is  for  the  jury  to  say  whether  such  testimony 
should  be  believed,  as  against  the  testimony  of  witnesses  whom  it 
was  sought  to  impeach. 

Id.^Bvidenob  Against  Dependant— Sufficiency  to  Suppoet  Veedict 
^Decision  of  Juet—- When  Conclusive. — If  the  evidence  which 
bears  against  the  defendant,  eonmdered  by  itself,  and  without  re- 
gard to  conflicting  evidence,  is  sufficient  to  support  the  verdict,  the 
question  ceases  to  be  one  of  law^^f  which  alone  the  appellate 
court  has  jurisdiction — and  becomes  one  of  fact  upon  which  the 
decision  of  the  juiy  and  the  trial  court  is  final  and  conclusive. 

Id. — Rulings  on  Evidence — Lack  of  Prejudice. — In  this  prosecution 
for  the  crime  of  assault  with  intent  to  murder,  it  is  held  that  the 


Digitized  byLjOOQlC 


Feb.  1916.]  People  v.  Stephens.  617 

nnmerous  assignmenta  of  error  predicated  upon  rulings  upon  tbe  ad- 
mission and  rejection  of  evidence  related  to  trivial  matters,  and  even 
though  the  rulings  should  be  considered  erroneous,  no  substantial 
rights  of  the  defendant  were  prejudiced  thereby. 

Id,  —  Presumption  as  to  Intbnt  —  Ebboneous  iNSTRuonoN  —  Convic- 
tion OF  Lessee  Offense— Laok  of  Pbejudiob. — An  instruction  to 
the  eifect  that,  in  the  absence  of  evidence  to  the  eontraiT^,  the  ''nat- 
ural presumption  must  prevail"  that  one  who  assails  another  vio- 
lently with  a  dangerous  weapon,  likelj  to  kill,  and  which  does  in 
fact  injure  the  partj  assailed,  intended  death  or  great  bodilj  harm, 
is  erroneous,  as  the  existence  of  such  an  intent  is  a  matter  to  be 
proved  bjr  the  prosecution,  but  such  instruction  is  not  prejudicially 
erroneous  where  the  defendant  was  convicted  of  a  lesser  offense. 

L). — Cbedibilitt  of  Witnesses — Appeal. — It  is  not  the  function  of  ap- 
pellate courts  to  determine  the  credibilitj  of  witnesses  and  weigh 
their  testimony,  nor  is  it  the  rule  in  this  state  that  prejudice  must 
be  presumed  upon  the  showing  of  error. 

Ii>. — Taking  of  Instructions  to  Jubteoom — Lack  of  Prejudice. — The 
taking  by  the  jury  to  the  jury-room  for  reference,  in  considering 
their  verdict,  the  instructions,  which  showed  modifications  of  some 
of  the  requested  instructions  by  erasures,  is  not  prejudicial  where 
there  is  nothing  in  the  changes  made  in  the  instructions  given  which 
eould  possibly  have  affected  the  minds  of  the  jurors  in  reaching  a 
verdict. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County,  and  from  an  order  denying  a  new  triaL 
Franklin  J.  Cole,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

0.  0.  Willson,  and  W.  P.  Prazier,  for  Appellant 

U.  S.  Webb,  Attorney-General,  Robert  M.  Clarke,  Deputy 
Attorney-Qeneral,  and  Roberto  M.  Camarillo,  for  Respondent. 

SHAW,  J. — ^Upon  an  information  charging  him  with  the 
crime  of  assault  with  intent  to  commit  murder,  defendant  was 
convicted  of  the  crime  of  assault  with  a  deadly  weapon. 

He  appeals  from  the  judgment  pronounced  that  he  be  pun- 
ished by  imprisonment  in  the  state  prison  for  the  term  of  one 
year  and  required  to  pay  a  fine  of  one  thousand  dollars. 

Numerous  errors  are  assigned  upon  which  appellant  asks 
for  a  reversal,  chief  among  which  it  is  contended  that  there 
was  no  evidence  to  support  the  verdict.    It  appears  that  Air. 
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Bosworth,  the  owner  of  an  apricot  orchard  within  the  city 
limits  of  El  Centro,  having  discovered  that  someone  was 
steaJing  his  fruit  at  night,  employed  one  Bernard  Fox  to 
guard  the  orchard  in  an  effort  to  apprehend  the  person  en- 
gaged in  pilfering.  After  dark  on  the  evening  of  June  2d, 
Fox,  who  was  armed  with  a  shotgun,  and  while  on  duty  as 
such  guard,  saw  a  peraon  enter  the  orchard  and  proceed  to 
pick  fruit  from  the  trees ;  whereupon  he  approached  him  and, 
while  engaged  in  conversation,  the  party  started  to  cross  the 
fence  inclosing  the  orchard,  at  which  time  Bosworth  came 
upon  the  scene  and,  using  a  flashlight,  looked  at  the  person 
so  apprehended  by  Fox.  Bosworth  accompanied  Fox  and  his 
prisoner  to  a  certain  point  on  the  boundary  of  the  orchard, 
and  instructed  Fox  to  take  the  man  to  the  jail,  distant  a  half 
mile  or  more,  and  deliver  him  into  custody  of  the  officers.  Fox 
proceeded  with  his  prisoner,  who  walked  some  eight  or  ten  feet 
in  front  of  him,  to  a  point  described  in  the  record  as  the  comer 
of  6th  and  Olive  streets,  when  the  man  so  arrested  turned 
and  with  a  revolver  shot  Fox  through  the  body.  Defendant 
was  arrested,  charged  with  the  offense,  and  upon  trial  based 
his  defense  upon  an  alibi  supported  solely  by  his  own  testi- 
mony. In  addition  to  the  fact  that  Bosworth,  who  had  used 
the  flashlight  in  looking  at  the  man,  positively  identified  d^ 
fendant  as  the  one  found  in  the  orchard  and  apprehended  by 
Fox,  the  latter  testified  unequivocally  that  he  was  the  man 
who,  at  6th  and  Olive  streets,  shot  him  while  proceeding  on 
the  way  to  the  jail.  Other  than  this  direct  testimony  identify- 
ing defendant  as  the  man  who  did  the  shooting  was  evidence 
of  circumstances  the  existence  of  which,  if  by  the  jury  deemed 
established,  rendered  it  difficult,  if  not  impossible,  to  recon- 
cile the  same  upon  any  theory  other  than  as  pointing  to 
defenddnt  as  the  perpetrator  of  the  crime.  Had  defendant 
offered  no  evidence  in  support  of  the  alleged  alibi,  no  ques- 
tion could  arise  as  to  the  sufficiency  of  the  evidence  offered 
on  behalf  of  the  prosecution  to  convict.  Since  he  offered 
evidence  tending  to  support  such  defense,  it  became  solely  a 
question  for  the  jury  to  weigh  the  same  and  determine  the 
truth  thereof.  Under  section  19  of  article  VI  of  the  consti- 
tution, the  credibility  of  witnesses  and  all  questions  of  fact 
are  matters  exclusively  for  the  determination  of  the  jury, 
which,  as  we  have  repeatedly  said,  are  the  exclusive  judges 
of  the  credibility  of  witnesses  and  the  effect  and  value  of  the 
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evidence  addressed  to  them.  In  People  v.  Emerson,  130  Cal. 
562,  [62  Pae.  1069],  it  is  said:  ''If  the  evidence  which  bears 
against  the  defendant,  considered  by  itself,  and  without  regard 
to  conflicting  evidence,  is  sufficient  to  support  the  verdict,  the 
question  ceases  to  be  one  of  law — of  which  alone  this  court  has 
jurisdiction — and  becomes  one  of  fact  upon  which  the  decision 
of  the  jury  and  the  trial  court  is  final  and  conclusive.**  Con- 
ceding  that  defendant's  own  story  exculpates  him,  neverthe- 
less it  was  for  the  jury  to  say  whether  or  not  that  story 
should  be  believed,  as  against  the  testimony  of  witnesses  whom 
it  was  sought  to  impeach.  {People  v.  Bongo,  169  Cal.  71,  [145 
Pac.  1017].)  It  is  apparent  from  the  verdict  rendered  that 
the  jury  did  not  believe  the  testimony  of  defendant.  The  fact, 
as  stated,  that  the  jury  deliberated  twenty-three  hours,  and 
that  much  evidence  was  introduced  tending  to  show  the  good 
character  of  defendant  (presumably  the  jury  gave  fuU  con- 
sideration to  such  evidence),  have  no  bearing  upon  tlie  ques- 
tion presented.  Many  instances  are  on  record  where  men  of 
previous  good  character,  as  shown  by  the  evidence,  have  be^i 
convicted  of  the  commission  of  crimes  where  the  jury  have 
deliberated  a  much  longer  time. 

Numerous  assignments  of  error  are  predicated  upon  rulings 
of  the  court  upon  the  admission  and  rejection  of  evidence, 
nearly  all  of  which  relate  to  trivial  matters,  and  even  should 
the  rulings  be  considered  erroneous,  under  no  possible  theory 
could  the  substantial  rights  of  appellant  have  been  preju- 
diced thereby.  Illustrative  of  this  is  the  fact  that  in  searching 
defendant's  room  therefor,  the  ofScers  making  the  arrest 
found  a  gun,  the  ownership  of  which  was  admitted  by  de- 
fendant. The  testimony  showed  that  when  found  all  of  the 
chambers  were  loaded,  in  which  condition  it  was  produced 
before  the  jury.  The  court  ordered  the  cartridges  to  be  re- 
moved therefrom,  which  being  done,  it  was  offered  and 
received  in  evidence  over  defendant's  objection  that  it  was 
not  in  the  condition  in  which  it  was  when  found.  Another 
instance :  A  witness,  testifying  to  the  fact  that  she  saw  only 
one  person  pass  along  the  sidewalk  in  front  of  her  house  at  a 
given  time,  was  asked:  ''If  more  than  one  passed,  you  would 
have  seen  himt"  to  which,  the  objection  interposed  being 
overruled,  she  answered:  "I  would  think  so.  I  was  looking' 
right  out  on  the  sidewalk  to  see  who  might  come  by."  Sev- 
eral witnesses  testified  to  the  appearance  of  the  chambers  of 
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the  gun  when  it  was  first  found,  such  testimony  being  to  the  ef- 
fect that  all  but  one  chamber  were  rusty  and  full  of  dust,  the 
other  showing  it  had  been  freshly  used  and  emitted  an  odor 
of  the  explosion  of  fresh  powder.  Another  witness,  the  city 
marshal,  testified  that  he  found  the  gun  fully  loaded,  and 
came  to  tbe  conclusion  from  examining  the  gun  that  it  had 
been  fired  recently,  one  chamber  had  been  fired.  There  was 
no  objection  to  this  question ;  whereupon  he  was  asked  upon 
what  he  based  his  conclusion,  to  which  he  replied,  without 
objection:  ''Upon  the  appearance  of  the  cylinder  and  the 
inside  of  the  cylinder  compared  with  the  others."  Where- 
upon a  motion  made  to  strike  out  the  answer  as  being  a  con- 
clusion, was  denied.  Conceding  it  to  have  been  a  conclusion, 
how  could  it — ^in  view  of  the  fact  that  the  condition  and 
appearance  of  the  chambers  as  to  dust  and  rust  in  all  but 
one  chamber  was  fully  sbown  by  other  witnesses — ^have  affected 
the  verdict  t 

Appellant  next  insists  that  the  court  erred  in  the  giving  of 
instructions,  and  likewise  erred  in  refusing  instructions  re- 
quested by  defendant.  The  court  instructed  the  jury  that  one 
must  be  presumed  to  intend  to  do  that  which  he  voluntarily 
and  willfully  does  and  intend  the  natural  and  probable  con- 
sequences of  his  acts,  and  hence  when  one  person  assails 
another  violently  with  a  dangerous  weapon,  likely  to  kill,  and 
which  does  in  fact  injure  the  party  assailed,  the  natural  pre- 
sumption is  that  such  assailant  intended  death  or  great  bodily 
harm,  and,  in  the  absence  of  evidence  to  the  contrary,  such 
presumption  must  prevail.  There  was  no  error  in  so  doing. 
The  fact  that  the  defense  was  based  upon  an  alibi  did  not 
render  the  instruction  improper,  for  the  reason  that,  if  the 
alibi  was  not  sustained,  the  corpus  delicti  being  established, 
the  jury  should  in  arriving  at  its  verdict,  if  they  found  that 
defendant  fired  the  shot,  take  into  consideration  the  intent 
with  which  the  act  was  committed.  The  court  modified  some 
of  the  instructions  requested  by  defendant  by  erasing  certain 
parts  thereof.  These  instructions,  it  appears,  were  taken  to 
the  jury-room  for  reference  in  considering  their  verdict 
Appellant  claims  that  such  act  was  prejudicial  to  his  rights, 
since  it  acquainted  the  jury  with  the  parts  stricken  out  by 
the  court.  The  contention  is  without  merit,  there  being  noth- 
ing in  the  changes  made  in  the  instructions  given  which  could 
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possibly  have  affected  the  minds  of  the  jurors  in  reaching 
a  verdict.  It  is  likewise  insisted  that  the  court  erred  in  re- 
fusing to  give  certain  instructions  requested  by  defendant. 
The  subject  of  the  instruction  so  refused,  however,  appears 
to  have  been  fully  and  fairly  covered  by  instructions  else- 
where given. 

Counsel  for  appellant  in  presenting  his  case  have  ap- 
parentiy  labored  under  the  belief,  not  only  that  it  is  the 
function  of  this  court  on  appeal  to  determine  the  credibility 
of  witnesses  and  weigh  their  testimony,  but  also  that  the  rule 
prevailing  in  some  jurisdictions,  namely,  that  prejudice  must 
be  presumed  upon  the  showing  of  error,  applies  in  this  state. 
Such,  however,  is  not  the  case.  Prejudice  to  the  substantial 
rights  of  one  on  trial  does  not  necessarily  follow  from  the 
mere  commission  of  error.  (Pen.  Code,  sees.  1404,  1258,  and 
960.)  And  to  this  must  be  added  the  effect  of  section  4^^ 
of  article  VI  of  the  constitution,  which  prohibits  the  court 
from  reversing  a  judgment,  etc.,  unless  the  error  complained 
of  has  resulted  in  a  miscarriage  of  justice.  If  attorneys 
representing  defendants  would  bear  these  facts  in  mind,  no 
doubt  it  would  be  the  means  of  restricting  appeals  to  cases 
possessing  other  merit  than  the  stereotyped  objection  that  the 
evidence  (though  shown  to  be  sharply  conflicting)  is  insuffi- 
cient to  justify  the  verdict;  thereby  saving  both  to  themselves 
and  the  court  much  unnecessary  labor. 

The  trial  of  the  case  wss  conducted  in  a  manner  calculated 
to  protect  defendant  in  every  right  to  which  he  was  justly 
entitied.  The  instructions  given  to  the  jury  were  clear,  full, 
and  absolutely  fair  to  him,  and  the  jury,  notwithstanding 
the  evidence  was  ample  to  show  that  defendant  had  made  an 
assault  with  the  intent  to  kill,  considerately  rendered  a  verdict 
for  the  lesser  offense,  accompanied  with  a  recommendation 
for  mercy,  which  action,  upon  the  record,  we  conclude  must 
have  been  due  to  the  testimony  of  numerous  witnesses  to  the 
previous  good  character  of  defendant,  coupled  with  the 
trivial  value  of  the  subject  for  the  taking  of  which  he  was 
apprehended  by  his  victim. 

The  judgment  and  order  appealed  from  are  affirmed. 

Conreyi  P.  J.,  and  James^  J.^  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  6,  1916,  and  the  following 
opinion  then  rendered  thereon: 

ANGBLLOTTI,  C.  J.— In  denying  the  application  for  a 
hearing  in  this  court  after  decision  by  the  district  court  of 
appeal  of  the  second  appellate  district,  we  deem  it  proper 
to  say  that  we  are  not  prepared  to  give  our  assent  to  the 
statement  that  there  was  no  error  in  giving  an  instruction  to 
the  effect  that  in  the  absence  of  evidence  to  the  contrary,  the 
''natural  presumption"  that  one  who  assails  another  vio- 
lently with  a  dangerous  weapon,  likely  to  kill,  and  which  does 
in  fact  injure  the  party  assailed,  intended  death  or  great 
bodily  harm  must  prevail.  The  charge  here  was  assault  with 
intent  to  commit  murder,  a  charge  as  to  which  a  specific  intent 
to  kill  was  an  essential  element  The  existence  of  such  intent 
was  a  matter  to  be  proved  by  the  prosecution,  and  while  the 
jury  were  at  liberty  to  infer  such  intent  from  such  facts  and 
circumstances  as  were  stated  in  the  instruction,  it  cannot  be 
held  to  be  a  correct  proposition  of  law  to  say  substantially 
that  they  must  so  infer.  But  defendant  was  convicted  of  the 
lesser  offense  of  assault  with  a  deadly  weapon,  an  offense  in- 
volving no  specific  intent  to  kill  or  to  do  great  bodily  harm. 
(Pen.  Code,  sec  245;  People  v.  Turner,  65  Cal.  540,  [4  Pac. 
553];  People  V.  3f&«,  80  Cal.  41,  [22  Pac.  80].)  Under 
these  circumstances,  it  cannot  be  held  that  defendant  was 
prejudiced  by  the  instmction.  (See  People  v.  Gordon,  88 
Cal.  422,  [26  Pac.  502].) 

Sloss,  J.,  Mdvin,  J.,  Lawlor,  J.,  and  Shaw,  J.,  concurred. 
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[CIt.  No.  1728.    Second  Appellate  District.— February  9,  1916.] 

ISABELLE  L.  VAWTER,  Appellant,  v.  P.  T.  PURDY  et  al., 
Respondents. 

Mutual  Benefit  Association  —  Benepiciabt  —  Bight  of  Insured  to 
Change. — In  the  absence  of  restrictive  provisions  of  the  charter, 
bj-laws,  or  rules  under  which  the  association  operates,  a  member  of 
a  mutual  benefit  association  has  the  right  to  revoke  his  designation 
of  a  beneficiary  and  substitute  a  different  one. 

Id. — Right  to  Select  Stranger  as  Beneficiars. — Where  a  mutual  bene- 
fit association  is  unincorporated  and  has  no  by-laws  or  set  of  rules 
beyond  those  which  are  set  forth  in  the  circular  issued  to  invite 
members,  which  is  accompanied  by  an  application  blank  to  be  signed 
by  the  applicant,  and  the  only  qualification  required  is  that  the 
applicant  sLnll  be  a  member  in  good  standing  of  a  certain  fraternal 
order,  and  shall  not  be  over  sixty  years  of  age  and  in  good  health, 
the  fund  is  designated  as  the  "widow's  benefit  fund,"  and  the  cir- 
enlar  informs  the  prospective  members  that  the  protection  will  be 
extended  to  either  "wif C;  children,  mother,  sister,  or  friend,"  a  mem- 
ber has  the  right  to  designate  as  the  beneficiary  one  who  does  not 
stand  in  blood  relationship  to  him. 

Id. — ^Life  Insurance—Mutual  Benefit  Associations — Difference  in 
— Bight  to  Change  Beneficiary.  —  While,  under  what  may  be 
termed  ordinary  life  insurance  policies,  no  right  to  change  the  bene- 
fleiary  exists,  the  legal  relation  of  a  member  of  a  mutual  benefit 
association  is  different,  and  with  respect  to  the  benefits  to  accrue  in 
the  latter  organization,  the  beneficiaries  are  possessed  of  but  an 
expectancy,  as  against  vested  interests  which  aceme  under  the  ordi- 
nary life  polieies. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Curtis  C.  Legerton,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  J.  Fleming,  and  B.  F.  Woodard,  for  Appellant. 

Hahn  &  Hahn,  and  W.  B.  Hervey,  for  Bespondent 

JAMES,  J.— Plaintiff,  the  widow  of  E.  J.  Vawter,  brought 
this  action  against  defendants  Purdy  and  Flint  as  trustees 
of  a  benefit  fund  which  had  been  provided  by  an  association 
of  the  nature  of  a  fraternal  organization.  Upon  the  death 
of  plaintiff's  husband  claim  was  made  against  the  trustees  for 
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the  sum  of  $758,  to  which  it  was  alleged  the  plaintiff  was  en- 
titled. Defendant  Bassett  claimed  to  be  entitled  to  the  same 
money  by  reason  of  having  been  substituted  by  the  deceased 
Yawter  in  place  of  the  original  beneficiary,  the  plaintiff. 
Defendants  Purdy  and  Flint  answered,  afllrming  that  Vawter 
had  requested  them,  as  trustees,  to  pay  the  benefit  fund  to 
defendant  Bassett,  and  averring  that  they  were  mere  stake- 
holders, and  held  the  money  and  would  continue  to  hold  the 
same  to  be  paid  pursuant  to  the  judgment  of  the  court.  The 
findings  of  the  court  were  against  the  plaintiff,  and  an 
affirmative  judgment  was  entered  in  favor  of  the  defendant 
Bassett  as  against  the  trustees  mentioned.  The  appeal  is  taken 
from  that  judgment.  This  being  an  action  at  law,  and  the 
fund  not  being  in  court  and  physically  subject  to  judicial 
disposition,  we  are  at  a  loss  to  see  by  what  authority  an 
affirmative  judgment  was  entered  in  favor  of  one  defendant 
as  against  other  defendants,  where  no  cross-complaint  was 
filed.  However,  if  it  is  to  be  determined  that  the  judgment 
against  the  plaintiff  herein  was  supported  by  the  evidence, 
then,  as  the  trustee  defendants  are  not  complaining,  it  will 
be  without  the  province  of  this  court  to  make  any  order  affect- 
ing that  judgment.  And  we  think  that  the  judgment  deter- 
mining that  the  plaintiff  was  not  entitled  to  collect  the  money 
should  be  sustained. 

Under  the  facts  as  stipulated  it  appears  that  a  mutual 
benefit  association  was  organized  for  the  purpose  of  providing 
a  death  benefit  fund  which  would  be  paid  to  a  beneficiary 
selected  by  a  member.  The  total  sum  required  to  be  paid 
in  the  first  instance  by  each  person,  in  order  to  secure  mem- 
bership, was  $2.20.  Thereafter,  upon  the  death  of  any 
member,  an  assessment  of  $1.10  would  be  levied  against  each 
member  of  the  association,  and  all  of  the  fund  so  raised, 
except  for  a  deduction  of  ten  cents  for  each  member,  would  be 
the  amount  paid  to  the  beneficiary.  Therefore,  it  appears 
that  the  amount  of  the  benefit  would  be  variable,  depending 
altogether  on  the  total  of  the  membership  at  the  time  of  the 
death  of  a  member.  It  is  not  shown  that  the  organization  was 
incorporated,  or  that  it  had  any  by-laws  or  set  of  rules 
beyond  those  which  were  set  forth  in  the  circular  issued  to 
invite  members  and  which  was  accompanied  by  an  application 
blank  to  be  signed  by  the  applicant  The  only  qualification 
required  was  that  the  applicant  should  be  a  member  in  good 
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standing  of  a  certain  fraternal  order,  and  that  he  should  be 
not  over  sixty  years  of  age  and  in  good  general  health.  While 
the  fund  was  designated  as  the  ** widow's  benefit  fund/'  the 
circular  issued  informed  the  prospective  members  that  the 
protection  would  be  extended  to  either  "wife,  children, 
mother,  sister,  or  friend."  The  word  "friend,"  of  course, 
quite  plainly  was  intended  to  include  any  person  whatsoever, 
in  addition  to  those  mentioned  as  being  in  certain  relation- 
ship with  the  member.  The  deceased,  E.  J.  Vawter,  at  the 
time  he  became  a  member  of  the  association,  designated  his 
wife,  the  plaintiff  herein,  as  the  person  who  should  receive 
the  benefit  in  the  event  of  his  death.  Thereafter  he  notified 
the  association  of  a  change  of  beneficiary,  then  designating 
E.  J.  Vawter,  Jr.,  as  trustee  for  two  persons  named.  About 
two  years  later  he  wrote  to  the  secretary  of  the  association  as 
follows:  "I  now  desire  to  change  the  beneficiary  named  therein 
and  to  make  my  friend,  Mary  C.  Bassett,  Ocean  Park,  Cali- 
fornia, the  person  to  whom  the  payment  shall  be  made  at  my 
decease.  In  no  case  is  payment  to  be  made  to  Isabelle  L. 
Vawter,  the  beneficiary  heretofore  named  in  my  application 
No.  653."  In  response  to  this  letter  the  secretary  wrote  to 
Vawter,  informing  him  that  his  instructions  with  regard  to 
the  last  change  of  beneficiary  had  been  complied  with.  The 
question  involved,  and  the  only  question  entitled  to  considera- 
tion, is  as  to  whether  Vawter  had  the  right  to  make  the  change 
of  a  beneficiary  so  as  to  give  to  the  defendant  Bassett  the 
death  benefits.  As  to  this  question,  notwithstanding  the  argu- 
ment for  appellant  to  the  contrary,  we  think  that  the  au- 
thorities preponderate  to  the  effect  that  a  member  of  such  an 
association  as  that  described  has  the  right,  in  the  absence  of 
restrictive  provisions  of  the  charter,  by-laws,  or  rules  under 
which  the  association  operates,  to  revoke  his  designation  of  a 
beneficiary  and  substitute  a  different  one.  It  would  seem 
to  serve  no  good  purpose  to  multiply  citation  of  authorities 
to  that  point.  The  courts  sustaining  the  general  rule  have 
held  that,  while  under  what  may  be  termed  ordinary  life  in- 
surance policies,  no  right  to  change  the  beneficiary  exists,  the 
legal  relation  of  a  member  of  a  mutual  benefit  association  is 
different,  and  that  with  respect  to  the  benefits  to  accrue  in 
the  latter  organizations  the  beneficiaries  are  possessed  of  but 
an  expectancy,  as  against  a  vested  interest  which  accrues 
under  the  ordinary  life  policies.    The  law  is  stated  and  a 
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large  number  of  authorities  are  collected  by  the  two  text- 
writers  whose  works  we  have  examined:  Bacon  on  Benefit 
Societies  and  Life  Insurance,  third  edition,  section  306,  where 
the  writer  says:  ''The  accepted  doctrine,  now  generally  ap- 
proved by  all  the  authorities,  is  that  the  beneficiary  may  be 
changed  if  the  laws  of  the  order  so  provide,  or  if,  when  such 
transfer  is  not  prohibited  by  the  laws  of  the  society,  the  cer- 
tificate or  policy  has  not  been  delivered  to  the  beneficiary.'* 
In  Niblack  on  Benefit  Societies  and  Accident  Insurance,  at 
section  212,  page  405,  this  statement  is  made:  ''So  far  as  out- 
ward appearances  may  indicate,  there  is  little  difference 
between  an  ordinary  policy  of  life  insurance  and  a  contract 
of  mutual  benefit  insurance.  But  it  has  been  held  with  sub- 
stantial unanimity,  whenever  the  question  has  arisen,  that» 
in  mutual  benefit  societies,  the  contract  of  insurance  is  be- 
tween the  society  and  the  member,  that  the  beneficiary  ac- 
quires no  vested  right  in  the  benefit  fund  which  is  to  accrue 
upon  the  death  of  the  member,  until  the  death  takes  place, 
and  that,  during  his  life,  therefore,  the  member  may  change 
his  beneficiary  without  other  limitations  or  restrictions  than 
such  as  are  imposed  by  the  organic  law,  the  articles  of  incor- 
poration, the  by-laws,  or  the  certificates  of  the  society."  The 
authorities  cited  in  the  latter  text-book  under  the  section  to 
which  we  have  referred  are  in  the  main  those  which  find  place 
in  the  briefs  of  counsel.  Those  authorities  mentioned  below, 
which  are  cited  to  the  additional  point  raised  by  counsel^  are 
in  line  with  the  general  current  of  authority. 

The  point  is  made  that  Mary  C.  Bassett,  not  sustaining  any 
blood  relationship  toward  the  deceased,  was  not  eligible  to  b« 
named  as  a  beneficiary  by  him.  This  is  not  a  case  illustrating 
the  law  that  a  person,  in  order  to  take  out  insurance  upon  the 
life  of  another,  must  possess  what  is  called  an  "insurable 
interest"  in  the  life  of  the  person  insured.  The  facts  shown 
here  were  that  Yawter  made  application  for  the  insurance  in 
his  own  behalf  and  paid  whatever  sums  of  money  were  re- 
quired to  be  paid  in  discharge  of  his  obligations  as  a  member 
of  the  fund.  The  contract  expressly  permitted  him  to  select 
as  a  beneficiary  persons  other  than  those  standing  in  blood 
relationship  with  him.  In  the  absence  of  any  statute  or  eon- 
tract  restricting  the  right  of  the  insured  as  to  the  classes  of 
persons  from  whom  he  may  select  his  beneficiary,  the  utmost 
freedom  of  choice  in  that  regard  exists.     (Titstoarth  t.  TiU- 
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worth,  40  Kan.  571,  [20  Pac.  213] ;  Overbeck  ▼.  Overbeck,  155 
Pa.  St.  5,  [25  Atl.  646] ;  Sabin  v.  PJiinney,  134  N.  T.  423, 
[30  Am.  St.  Rep.  681,  31  N.  E.  1087].) 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Crim.  No.  887.    Third  AppcDate  District.— Pebrnary  »,  19ie.> 

THE  PEOPLE,  Respondent,  ▼.  DENTON  CHOBER  (True 
Name  Antonio  Chavez),  Appellant. 

Gbiminal  Law — Amendicxnt  or  Information  Ams  Plba — Conform- 
ANCz  TO  Commitment — Statement  or  Lesser  Offense — Lack  of 
Prejudice. — In  a  criminal  action  it  is  not  prejudicial  to  the  sab- 
stantial  rights  of  the  defendant  to  allow  the  district  attorney,  after 
the  defendant  has  entered  his  plea  of  not  guilty  to  the  information, 
to  amend  the  information  to  make  it  conform  to  the  commitment 
by  the  magistrate,  where  the  erime  charged  under  the  amendment 
is  included  within  the  crime  charged  in  the  original  information. 

lb.— Amendment  of  Information  After  Plea — Motion  to  Set  Aside 
Unauthorized. — A  new  or  amended  information  cannot  be  set  aside 
on  the  ground  that  an  information  cannot  be  amended  at  any  time 
after  the  defendant  has  pleaded  thereto,  as  such  ground  is  not 
among  those  enumerated  in  section  995  of  the  Penal  Code,  whieh 
expressly  prescribes  and  limits  the  grounds  of  such  a  motion. 

Id.  —  Verdict  upon  Confugting  Eyidenoe  —  Rule.  —  If  the  evidence 
which  bears  against  a  defendant,  considered  by  itself,  and  without 
regard  to  conflicting  evidence,  is  sufficient  to  support  the  verdict, 
the  question  ceases  to  be  one  of  law— of  which  alone  the  appelbite 
court  has  jurisdiction — and  becomes  one  of  fact  upon  whieh  the 
decision  of  the  jury  and  the  trial  court  is  final  and  conclusive. 

Xd. — Instructions — Self-defense. — It  is  not  error  to  refuse  to  give  to 
the  jury  a  number  of  instructions  proposed  by  the  defendant  con- 
taining a  statement  of  the  law  of  self-defense,  where  the  court  gave 
In  substance  and  effect  aU  that  was  contained  in  such  proposed 
instructions. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  denying  a  new  triaL 
C.  W.  Norton,  Judge. 

The  f  aets  are  stated  in  the  opinion  of  the  eoort 
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A.  H.  Carpenter,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jonea, 
Deputy  Attorney-General,  for  Respondent. 

HART,  J. — The  defendant  waa  convicted  in  the  superior 
court  of  the  county  of  San  JToaquin  of  the  crime  of  an  assault 
with  a  deadly  weapon.  He  appeals  from  the  judgment  and 
the  order  denying  his  motion  for  a  new  trial. 

The  first  assignment  of  error  involves  the  action  of  the 
court  in  allowing  the  district  attorney  to  amend  the  informa- 
tion after  the  defendant  had  entered  a  plea  of  not  guilty  to 
the  information  as  originally  filed. 

The  reason  for  the  allowance  of  the  amendment  was  that  the 
original  information  did  not  conform  to  the  commitment  by 
the  magistrate,  in  that  it  charged  a  different  offense  from 
that  for  which  the  defendant  was  committed. 

It  appears  that  the  defendant  was  charged  in  the  complaint 
filed  with  the  magistrate  with  the  crime  of  assault  to  commit 
murder.  The  commitment  recited  that  the  defendant  waa 
charged  with  the  crime  of  assault  to  commit  murder,  and  that 
it  appeared  that  the  ''offense  above  mentioned  has  been  com- 
mitted, to  wit,  assault  with  a  deadly  weapon,**  etc.  Upon 
this  commitment,  the  district  attorney  filed  an  information 
charging  the  defendant  with  the  crime  of  assault  with  the 
intent  to  commit  murder.  After  his  arraignment  upon 
and  plea  to  the  information  as  so  filed,  and  on  the  day 
upon  which  the  case  was  called  for  trial,  which  was  several 
months  after  his  arraignment  and  plea,  the  district  attor- 
ney, calling  the  court's  attention  to  the  commitment  and 
declaring  that  he  construed  it  as  an  order  holding  the  de- 
fendant to  trial  for  the  lesser  offense  of  assault  with  a  deadly 
weapon,  asked  leave  to  amend  the  information  so  that  it  would 
charge  the  latter  offense.  The  court,  over  objection  by  counsel 
for  the  defendant,  granted  the  motion,  and  the  information 
was  amended  accordingly.  The  defendant's  attorney  there- 
after moved  to  set  aside  the  information  as  so  amended  on 
the  ground  that  an  information  cannot  be  amended  after  the 
defendant  has  entered  his  plea  thereto. 

The  commitment  is  somewhat  ambiguous  as  to  the  crime 
for  which  the  magistrate  intended  to  hold  the  defendant  to 
trial,  but  we  agree  with  the  district  attorney  that,  properly 
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construed,  the  commitment  was  for  an  assault  with  a  deadly 
weapon. 

Section  997  of  the  Penal  Code  authorizes  the  court  to  order 
a  new  information  to  be  filed  in  lieu  of  one  previously  filed 
where  the  latter  or  the  original  information  is  set  aside  on  any 
of  the  grounds  specified  in  section  995  of  said  code.  This  sec- 
tion (997)  applies  where,  before  the  filing  of  the  original 
information,  the  defendant  had  not  been  legally  committed 
by  a  magistrate,  and  this  ground  is  available  and  the  informa- 
ti<^n  will  be  set  aside  thereon,  if  the  facts  warrant  it,  and  a 
new  information  substituted  therefor,  if  the  court  so  orders, 
when  the  original  information  charges  an  offense  different 
from  that  for  which  the  accused  has  been  committed.  {People 
V.  Clayherg,  26  Cal.  App.  614,  [147  Pae.  994],  and  cases 
named  therein.) 

Section  1008  of  the  Penal  Code  authorizes  the  court  to  allow 
the  district  attorney  to  amend  either  an  indictment  or  an  in- 
formation under  certain  qualifications.  That  section,  in  so  far 
as  it  is  of  interest  to  the  present  discussion,  reads  as  follows : 
'^An  indictment  or  information  may  be  amended  by  the  dis- 
trict attorney  without  leave  of  court,  at  any  time  before 
the  defendant  pleads.  Such  amendment  may  be  made  at  any 
time  thereafter,  in  the  discretion  of  the  court,  where  it  can 
be  done  without  prejudice  to  the  substantial  rights  of  the 
defendant.  An  indictment  cannot  be  amended  so  as  to  change 
the  offense  charged,  nor  an  information  so  as  to  charge  an 
offense  not  shown  by  the  evidence  taken  at  the  preliminary 
examination.  ..." 

Prom  the  nature  of  the  order  allowing  the  district  attorney 
to  change  the  charge  against  the  defendant,  it  is  obvious  that 
the  court  assumed  to  act  under  section  1008,  and  so  intended 
that  the  effect  of  its  order  should  merely  be  to  grant  to  the 
prosecuting  attorney  leave  to  amend  the  original  information. 
But  we  do  not  conceive  it  to  be  important  here  to  consider 
whether  the  act  of  the  district  attorney  in  changing,  by  per- 
mission of  the  court,  the  offense  charged  in  the  information 
as  it  was  originally  filed  constituted,  in  legal  effect,  an  amend- 
ment of  the  original  information  or,  viewing  the  order  as 
having  the  effect  of  setting  aside  the  original  information, 
the  filing  of  a  new  information  in  lieu  of  the  original ;  for,  in 
either  case,  the  objection  of  the  defendant  to  the  proceeding 
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cannot  be  sustained  upon  any  view  of  which  it  may  be  sus- 
ceptible. 

Assuming  that  the  amendment  of  the  information  and  not 
the  filing  of  a  new  one  was  the  proper  course  (and  a  forceful 
argument  might  be  advanced  that  it  was  properly  a  case  for 
an  amendment,  inasmuch  as  the  lesser  crime  to  which  the 
charge  was  reduced  is  necessarily  included  in  the  crime  origi- 
nally charged),  then,  in  that  case,  the  ground  upon  which 
the  defendant  based  his  motion  would  not  in  any  event  be 
tenable.  Section  1008,  as  will  be  noted,  expressly  provides 
that  an  information  may  be  amended  at  wny  tim>e  after  a 
plea  has  been  entered  thereto  by  the  defendant,  in  the  dfis- 
cretion  of  the  court,  and  the  only  question  which  could  arise 
in  such  case  is  whether  the  allowance  of  the  amendment,  after 
the  plea,  constituted  an  abuse  of  discretion  or,  which  would 
be  equivalent  thereto,  resulted  in  prejudice  to  the  substantial 
rights  of  the  defendant,  and  that  question  cannot  be  raised 
by  such  a  motion.  But,  assuming  that  that  question  is  now 
properly  before  us,  we  cannot  perceive,  from  the  circum- 
stances of  the  case,  wherein  the  substantial  rights  of  the  de- 
fendant could  have  been  prejudiced  in  the  remotest  degree 
by  the  action  of  the  court  in  allowing  the  amendment.  The 
crime  charged  under  the  amendment  is,  as  before  suggested, 
and  as  is  manifest,  included  within  the  crime  of  assault  to 
commit  murder,  which,  as  seen,  was  the  original  charge  upon 
which  the  defendant  was  informed  against.  All  the  elements 
of  the  original  charge,  except  that  of  an  intent  to  take  life, 
are  involved  in  the  charge  preferred  under  the  amendment. 
The  evidence  taken  and  heard  at  the  preliminary  examination 
necessarily  showed  that  the  crime  of  assault  with  a  deadly 
weapon  had  been  committed,  even  if  it  went  further  and  dis- 
closed that  such  assault  was  made  with  the  intent  to  commit 
murder.  The  witnesses,  both  those  for  the  people  and  those 
for  the  defendant,  must  have  been  the  same  in  either  case. 
Their  testimony,  except  that  of  the  physician  who  profession- 
ally attended  the  prosecuting  witness,  necessarily  bore  upon 
the  circumstances  under  which  the  assault  was  made.  Had 
the  charge  remained  as  originally  made,  the  element  of  in- 
tent to  murder,  if  really  in  the  case,  must  necessarily  have 
been  shown  by  or  inferred  from  the  circumstances  of  the 
assault  as  detailed  by  these  witnesses,  and,  as  stated,  these 
$ame  circumstances  necessarily  constituted  the  subject  of  their 
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testimony  in  the  trial  of  the  lesser  offense  charged.  The  de- 
fendant was,  therefore,  as  well  prepared  to  proceed  with  the 
trial  of  the  case  under  the  purported  amended  information 
as  he  would  have  been  had  the  trial  been  had  upon  the  origi- 
nal information. 

But  let  us  look  at  the  situation  from  another  viewpoint. 
Suppose  that  the  changing  of  the  offense  as  it  was  originally 
charged  amounted  in  legal  effect  to  the  filing  of  another  in- 
formation charging  the  offense  for  which  the  defendant  had 
been  committed,  but  which  offense  was  of  an  entirely  different 
nature  from  the  one  originally  charged,  and  the  later  informa- 
tion had  been  filed  after  the  time  within  which  it  should  have 
been  filed  after  the  accused  had  been  committed.  In  that 
case  the  defendant  should  have  moved  and,  in  the  absence  of 
a  showing  of  good  cause  for  deferring  the  filing  of  said  in- 
formation after  the  time  prescribed,  the  court  would  have 
been  required,  to  dismiss  the  same.  (Pen.  Code,  sec.  1382.) 
Or,  granting  that  the  purported  amendment,  in  actual  legal 
effect,  involved  the  charging  of  an  offense  not  shown  by  the 
evidence  taken  at  the  preliminary  examination,  then  the 
course  which  the  law  points  out  and  which  the  defendant 
should  have  pursued  was  to  make  a  motion  to  set  aside  the 
information  on  the  ground  that,  before  the  filing  thereof, 
he  had  not  been  legally  committed  by  a  magistrate.  (Pen. 
Code,  sec.  995.)  But  the  ground  upon  which  the  defend- 
ant moved  to  set  aside  the  new  or  amended  information,  to 
wit,  that  an  information  cannot  be  amended  at  any  time 
after  the  defendant  has  pleaded  thereto,  is  not  among  those 
enumerated  in  section  995  of  the  Penal  Code,  which  expressly 
prescribes  and,  by  consequence,  necessarily  limits  the  grounds 
of  such  a  motion,  as  follows :  "  1.  That  before  the  filing  thereof 
[the  information]  the  defendant  had  not  been  legally  com- 
mitted by  a  magistrate;  2.  That  it  [the  information]  was  not 
subscribed  by  the  district  attorney  of  the  county." 

Prom  the  foregoing  views,  it  follows  that  the  objection  to 
the  action  of  the  court  in  the  respect  here  considered  cannot, 
as  before  stated,  be  sustained  upon  any  theory  upon  which  it 
may  be  considered. 

It  is  next  contended  that  the  evidence  ii  insufficient  to  sup- 
port the  verdict.    We  cannot  say  so. 

The  assault  took  place  at  Lathrop,  in  San  Joaquin  County, 
on  the  afternoon  of  the  thirtieth  day  of  May,  1915.    The  per- 
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son  assaulted  was  one  Jactano  Decicco.  The  latter's  brother 
owned  a  house  in  Lathrop.  It  was  occupied  by  a  tenant  and 
used  as  a  rooming  and  boarding  house.  At  this  house  the 
defendant  lived.  It  appears  from  the  testimony  of  Decicco 
that,  on  the  day  the  assault  was  committed,  he  went  to  his 
brother's  house  to  procure  some  garden  hose.  When  he  was 
approaching  and  within  sight  of  the  house  he  saw  the  defend- 
ant standing  in  the  yard,  which  was  inclosed  by  a  fence. 
Upon  reaching  the  gate  opening  into  the  yard,  and  just  as 
he  was  about  to  enter  the  yard  through  the  gate,  the  defend- 
ant, addressing  him,  asked  him  what  he  wanted,  to  which 
question  Decicco  replied  that  he  wanted  to  get  the  hose  or  a 
mower  (the  testimony  is  somewhat  confusing  or  inconsistent 
as  to  the  article  Decicco  wanted),  and  thereupon  the  de- 
fendant said  to  Decicco,  ''You  are  not  wanted  here.''  Some 
words  were  then  exchanged  between  the  two,  Decicco  sajring, 
''All  right,"  and  turned  to  leave  the  premises.  Decicco 
observed,  while  they  were  quarreling,  that  the  defendant  had 
a  knife  in  his  hand.  When  Decicco  started  to  leave  the 
place,  the  defendant  left  the  yard  and  followed  and  over- 
took him  and  thrust  a  knife  blade  into  the  middle  of  De- 
cicco's  back.  The  wound  thus  produced  was  near  the  spine, 
and  the  doctor,  who  was  immediately  called  to  attend  De- 
cicco, said  that  it  was  at  least  an  inch  deep,  an  inch  or  an 
inch  and  a  half  wide,  and  bled  profusely,  and  caused  Decicco 
to  be  confined  to  his  bed  for  some  days. 

The  witness,  Miss  Amy  Taylor,  testified  that,  as  she  was 
walking  along  the  street  near  where  the  trouble  occurred,  she 
was  attracted  by  loud  talking  and,  turning  to  the  direction 
from  which  the  sound  of  the  voices  came,  saw  the  defendant 
and  Decicco,  the  former  on  the  inside  and  the  latter  on  the 
outside  of  the  yard  of  the  house  above  referred  to.  They  were 
talking  in  a  foreign  language  and  apparently  quarreling. 
Later  she  again  turned  to  see  if  they  were  still  quarreling,  and 
at  this  time  they  were  both  on  the  outside  of  the  yard  and 
on  the  ground,  engaged  in  a  struggle  with  each  other. 
Finally,  she  saw  the  defendant  thrust  the  knife  into  the  body 
of  Decicco. 

Several  other  witnesses  saw  Decicco  after  the  encounter 
lying  on  the  ground  on  the  outside  of  the  yard.  There  is 
also  testimony  that,  immediately  after  stabbing  Decicco,  the 
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defendant  left  the  scene,  going  away  from  the  hoiuse  where 
he  roomed  and  boarded. 

The  constable  at  Lathrop,  having  been  informed  of  the 
trouble  and  the  assault  upon  Decicco,  started  in  quest  of 
the  defendant,  and  found  him  lying  in  a  manger  in  a  bam 
in  Lathrop,  his  entire  body  being  covered  with  hay. 

The  defendant  claimed  self-defense,  and  told  an  entirely 
different  story.  He  testified  that  the  difficulty  occurred  in 
the  room  occupied  by  him  in  the  rooming  and  boarding  house 
mentioned ;  that  Decicco  had  invited  him  to  drink  some  wine, 
which  he  refused;  that  Decicco  then  charged  him  with  a 
gallon  of  wine  for  which  he  had  already  paid;  that  a  quarrel 
over  that  matter  ensued  and  that  Decicco  called  him  a  ''a — ^n 
of  a  b — ^h"  three  different  times,  grabbed  hold  of  and 
** embraced"  him,  and  he  fell  to  the  floor;  that  thereupon  De- 
cicco struck  him  four  times,  and  was  in  the  act  of  getting 
hold  of  a  piece  of  iron  lying  on  the  floor  hard  by,  when,  be- 
lieving himself  to  be  in  danger  of  losing  his  life  or  suffering 
serious  bodily  injury  at  the  hands  of  his  assailant,  he  drew 
a  knife  from  his  pocket  and  thrust  the  blade  into  the  back  of 
Decicco. 

Thus  it  is  readily  to  be  seen  that  there  is  a  pronounced  con- 
flict in  the  evidence  upon  the  question  whether,  in  assaulting 
the  prosecuting  witness,  the  defendant  acted  in  necessary 
self-defense.  There  were  also  shown  some  inconsistent  state- 
ments made  by  the  prosecuting  witness  as  to  some  of  the 
circumstances  leading  to  the  trouble  between  the  two  men. 
These  contradictory  statements,  however,  were,  in  the  main, 
as  to  matters  which  were  of  little  consequence.  For  illustra^ 
tion,  it  was  shown  that  the  prosecuting  witness  stated  at  the 
preliminary  hearing  of  the  charge  that  his  purpose  in  going 
to  the  house  where  or  near  which  the  assault  took  place  was 
to  procure  a  mower,  whereas,  at  the  trial,  he  said  that  his 
object  in  going  there  was  to  get  some  hose.  But,  whatever 
might  have  been  the  nature  of  the  inconsistent  statements 
made  by  the  witnesses,  it  was  for  the  jury  and  not  for  this 
court  to  consider  them  in  determining  how  far,  if  at  all, 
they  discredited  the  witnesses  whose  testimony  was  so  char- 
acterized, and  thus  to  ascertain  and  admeasure  the  weight  to 
which  such  testimony  was  entitled  as  in  proof  of  the  defend- 
ant's guilt.  And  likewise,  as  has  so  often  been  declared  in 
the  cases,  the  decision  of  controverted  questions  of  fact  upon 
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conflicting  evidence  is  wholly  a  function  of  the  jury  and  not 
of  reviewing  courts.  As  was  well  said  in  the  case  of  the 
People  V.  Emerson,  130  Cal.  563,  [62  Pac.  1069] :  **If  the 
evidence  which  bears  against  the  defendant,  considered  by 
itself,  and  without  regard  to  conflicting  evidence,  is  sufKcient 
to  support  the  verdict,  the  question  ceases  to  be  one  of  law — 
of  which  alone  this  court  has  jurisdiction — and  becomes  one 
of  fact  upon  which  the  decision  of  the  jury  and  the  trial  court 
is  final  and  conclusive." 

The  record  clearly  discloses  evidence  sufficient  to  support 
the  verdict. 

The  next  assignment  involves  an  attack  upon  the  action  of 
the  court  in  refusing  to  adopt  and  read  to  the  jury  a  number 
of  instructions  proposed  by  the  defendant  and  which  con- 
tained a  statement  of  the  law  of  self-defense.  The  court  in 
plain  language  instructed  the  jury  at  length  and  correctly 
upon  the  law  of  self-defense,  and  in  substance  and  effect  stated 
all  that  was  contained  in  the  instructions  proposed  by  the 
defendant.  A  trial  court  is  not  required  repeatedly  to  state 
the  same  principle  of  law  to  a  jury;  hence  the  rejection  of 
the  defendant's  instructions  upon  sdf -defense  cannot  stand 
as  the  predicate  for  a  reversal. 

We  have  found  no  error  in  the  record  violative  of  the  sub- 
stantial rights  of  the  defendant,  and  the  judgment  and  the 
order  appealed  from  are  affirmed. 

Chipman,  P.  J.,  and  Burnett^  J.,  concurred. 


[Cir.  No.  1437.    Third  Appellate  District.— PebniaTy  10,  1»16.] 

B.  J.  WHITE,  Respondent,  v.  JENNIE  J.  MATHEWS,  as 
Auditor,  etc.,  Appellant 

Mandamus— When  Issuable.— A  writ  of  mandate  will  not  iasne  if  there 
is  a  plain,  speedy,  and  adequate  remedy  at  law. 

lb.  —  Counties  —  Liability  poe  Claims  —  Measuei  of  Authobitt  of 
Tribunal. — The  statute  only  must  be  looked  to,  to  ascertain  the  ex- 
tent of  the  authority  of  any  tribunal  to  determine  and  fix  the  lia* 
bility  of  a  county  for  any  claims  that  maj  be  presented  a^^inst  it. 
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Id. — ExPEBTiNo  OF  County  Books — Payment  k»  8krvigb8--<7onstbuo- 
TioN  of  Section  928,  Penal  Code — Sxtpeeiob  Ooubt  Without  JTueis- 
DicnoN. — The  superior  court  has  no  power,  under  section  928  of  the 
Penal  Code,  to  issue  an  order  directing  a  county  auditor  to  draw 
his  warrant  in  payment  of  the  services  of  an  expert  employed  by 
the  grand  jury  to  examine  the  books  of  the  officers  of  the  county, 
as  its  jurisdiction  under  such  section  is  limited  to  the  approval  of 
the  employment  of  the  expert,  and  mandafMu  will  not  lie  to  com- 
pel the  issuance  of  Sfuch  a  warrant 

Ix>.  —  Approval  of  Claim  —  Duty  of  Boabd  of  Sxtperyisoes.  —  A  claim 
for  services  for  exporting  county  books  must  be  settled  and  allowed, 
as  other  claims,  by  the  board  of  supervisors,  as  the  only  power  of 
the  gran-d  jury  is  to  enter  into  an  agreement  for  the  employment 
at  an  agreed  compensation  per  diem^  and  the  only  power  of  tlM 
court  is  to  approve  such  employment 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Mendocino  County.    J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hale  McCowen,  for  Appellant. 

Charles  Easch,  for  Bespondent. 

BURNETT,  J.— This  was  a  petition  for  a  writ  of  mandate 
to  require  the  auditor  to  draw  a  warrant  in  favor  of  plaintiff 
for  his  services  in  experting  the  books  of  the  county  under 
employment  by  the  grand  jury.  After  the  preliminary  aver- 
ments, the  complaint  sets  forth  that  the  grand  jury,  in  pur- 
suance of  section  928  of  the  Penal  Code,  ^Meemed  it  necessary 
to  secure  the  services  of  an  expert  to  examine  the  books, 
records,  and  accounts  of  all  the  officers  of  the  county  and 
especially  those  pertaining  to  revenue  for  a  period  of  six 
months  ending  December  31,  1914,  and  that  the  employment 
of  said  expert  for  said  purpose  was  approved  by  the  superior 
court  in  and  for  the  county  of  Mendocino,  it  being  provided 
that  said  expert  should  be  employed  for  a  period  not  to  exceed 
twenty-five  days  at  a  compensation  of  ten  dollars  per  day." 
It  further  appears  that  plaintiff  performed  said  services  be- 
ginning on  February  3  and  completing  the  work  on  March 
24,  1915 ;  that  he  made  his  report  to  said  grand  jury  and  pre- 
sented to  said  body  a  statement  showing  the  amount  due  him, 
to  wit|  the  sum  of  $250;  that  thereafter  this  statement  was 
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presented  to  the  judge  of  the  superior  court  of  said  county 
and  it  was  duly  approved  by  him ;  that  thereafter  said  judge 
made  an  order  directing  defendant  as  auditor  to  draw  her 
warrant  on  the  treasurer  of  said  county  in  favor  of  plaintiff 
for  said  sum,  but  that  she  refused,  and  still  refuses,  to  do  so. 
A  general  demurrer  was  interposed  by  the  district  attorney 
of  the  county  representing  the  auditor,  but  this  was  overruled, 
and  judgment  directed  to  be  entered  requiring  said  auditor 
to  draw  said  warrant,  and  from  this  judgment  the  appeal  is 
taken. 

There  is  no  difference  between  counsel  as  to  the  principle 
of  law  involved,  the  controversy  being  rather  as  to  the  con- 
struction of  said  section  928  of  the  Penal  Code. 

It  is  not  disputed  that  the  writ  of  mandate  should  not  issue 
if  there  is  a  plain,  speedy,  and  adequate  remedy  at  law,  and 
that  we  must  look  only  to  the  statute  to  ascertain  the  extent 
of  the  authority  of  any  tribunal  to  determine  and  fix  the 
liability  of  the  county  for  any  claims  that  may  be  presented. 
The  duty  of  the  auditor  is  prescribed  in  section  4091  of  the 
Political  Code  as  follows:  "The  auditor  must  issue  warrants 
as  provided  in  section  four  thousand  and  seventy-six,  on  the 
treasurer,  in  favor  of  all  persons  entitled  thereto,  in  payment 
of  all  claims  and  demands  chargeable  against  the  county  which 
have  been  legally  examined,  allowed  and  ordered  paid  by  the 
board  of  supervisors.  The  auditor  must  also  issue  warrants 
on  the  treasurer  for  all  debts  and  demands  against  the  county, 
when  the  amounts  are  fixed  by  law,  or  are  authorized  by  law 
to  be  allowed  by  some  person  or  tribunal  other  than  the  board 
of  supervisors.'' 

There  can  be  no  pretense  that  the  present  case  falls  within 
the  foregoing  enumeration  unless  it  be  included  in  the  class 
of  claims  which  we  have  italicized.  This  is,  indeed,  conceded, 
and  respondent  declares  that  "the  only  question  in  the  appeal 
of  this  case  is  whether  or  not  the  judge  of  the  superior  court 
has  a  right  to  issue  an  order  directing  the  auditor  to  draw  a 
warrant  in  payment  of  the  services  of  an  expert  employed  by 
the  grand  jury.  If  the  judge  has  such  authority,  so  far  as  the 
auditor  is  concerned  the  claim  is  no  different  from  a  judg- 
ment. If  the  judge  has  such  authority,  the  claim  has  rcgu« 
larly  been  presented,  audited,  and  allowed  just  as  a  claim  for 
witness  fees,  reporter's  fees,  and  for  furnishing  the  court- 
room are  allowed.    If  it  has  been  duly  presented,  allowed, 
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and  ordered  paid,  the  action  of  the  judge,  in  the  absence  of 
fraud,  is  conclusive,  and  the  auditor  cannot  lawfully  refuse 
to  draw  his  warrant  therefor.'*  He  further  insists  that  such 
authority  for  the  judge  to  audit  the  claim  and  make  the  order 
for  its  payment  is  found  in  said  section  928  of  the  Penal  Code, 
Before  analyzing  said  section  we  may  examine  the  de- 
cisions cited  by  respondent  in  support  of  his  contention. 

The  first  of  these  is  Ex  parte  Reis,  64  Cal.  233,  [30  Pac. 
806].  Therein  it  was  held  that  the  superior  courts  in  the 
city  and  county  of  San  Francisco  had  the  power  to  fix  and 
order  paid  the  compensation  of  phonographic  reporters  in 
criminal  cases,  and  it  was  the  duty  of  the  treasurer  of  said 
city  and  county  to  pay  the  same  upon  the  order  of  the  court. 
It  is  apparent  that  such  authority  was  clearly  conferred  upon 
said  courts,  for  the  law  provided  that  "the  compensation  of 
the  reporter  must  be  fixed  6y  the  court  and  paid  out  of  the 
treasury  of  the  county  in  which  the  case  is  tried,  upon  the 
yrder  of  the  court,''  There  was  no  room  for  difference  of 
opinion  as  to  the  construction  of  the  law,  the  only  ground 
for  debate  being  as  to  whether  the  statute  was  in  force  and 
as  to  the  constitutional  authority  of  the  legislature  to  confer 
such  power  upon  the  court- 
In  Boys  and  Girls  Aid  Soc.  v.  Reis,  71  Cal.  627,  [12  Pac. 
796],  it  was  held  that  an  order  of  the  police  court  of  the  city 
and  county  of  San  Francisco  for  the  payment  out  of  the  city 
and  county  treasury  of  the  expenses  for  the  maintenance  of 
a  minor  convicted  of  a  misdemeanor  and  committed  to  the 
custody  of  the  officers  of  a  nonsectarian  charitable  corpora- 
tion is  not  an  exercise  of  the  right  of  taxation  without  repre- 
sentation, and  that  it  was  the  duty  of  the  treasurer  to  comply 
with  such  order,  notwithstanding  the  demand  had  not  been 
first  approved  by  the  board  of  supervisors.  But  the  law 
therein  explicitly  provided  that  **such  court  may  further,  in 
its  discretion,  direct  tJie  payment  of  the  expenses  of  the  main- 
tenance of  such  minor  during  such  period  of  two  months,  not 
to  exceed  in  the  aggregate  the  sum  of  twenty-five  dollars," 
etc.,  and  the  court  said:  **To  the  judge  of  the  proper  court 
the  statute  commits  the  discretion  of  making  the  orders  for 
such  payments;  where  such  a  discretion  is  by  law  conferred 
upon  a  specific  officer,  such  officer  must  exercise  that  discretion 
personally.  .  .  .  And  when  properly  exercised  the  board  of 
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supervisors  is  not  required  to  supervise  the  action  of  the 
court." 

McAllister  v.  HanUin,  83  Cal.  361,  [23  Pac.  357],  involved 
the  application  of  subdivision  6  of  section  869  of  the  Penal 
Code,  providing  that:  '*The  reporter's  compensation  shall 
be  fixed  by  the  magistrate  before  whom  the  examination  is 
had,  and  shall  not  exceed  that  now  allowed  reporters  in  the 
superior  courts  of  this  state,  and  shall  be  paid  out  of  the 
treasury  of  the  county,  or  the  city  and  county,  in  which  the 
examination  is  had,  on  the  certificate  and  order  of  the  said 
magistrate."  Like  the  cases  hereinbefore  considered,  the 
intention  of  the  legislature  was  plain.  The  statute  clearly 
authorized  the  magistrate  to  fix  the  compensation  and  audit 
the  claim  of  the  reporter,  and  it  was  properly  said:  "The 
legislature  did  not  intend,  when  it  passed  the  section  of  the 
Penal  Code,  that  notwithstanding  it  authorized  the  fixing 
by  the  exercise  of  judicial  discretion  by  the  magistrate  of  the 
reporter's  compensation,  nevertheless  it  was  left  with  the 
board  of  supervisors,  in  their  discretion  as  a  superior  super- 
vising body,  to  unfix  what  had  been  confided  by  the  legislature 
to  the  judicial  tribunal.  .  .  .  The  demands  and  accounts  to 
be  allowed  by  the  board  of  supervisors  are  not  those  which 
the  legislature  has  expressly  authorized  the  judicial  branch 
of  the  government  to  certify  to  and  order  paid  out  of  the 
treasury  of  the  county,  or  that  of  the  city  and  county.  No 
such  supervisory  power  over  the  courts  of  the  state  was  ever 
intended  to  be  lodged  with  the  board  of  supervisors  by  tho 
County  Government  Act." 

In  Ex  parte  Widber,  91  Cal.  367,  [27  Pac.  733],  the  supreme 
court  had  under  review  section  144  of  the  Code  of  Civil  Pro- 
cedure, providing  that  if  the  board  of  supervisors  neglect  to 
provide  the  same,  the  superior  court  or  judge  thereof  might 
direct  the  sheriff  to  secure  suitable  rooms,  etc.,  for  the  court, 
and  that  "the  expenses  incurred,  certified  by  the  judge  or 
judges  to  be  correct,  shall  be  a  charge  against  the  city  and 
county  treasury,  and  paid  out  of  the  general  fund  thereof." 
It  was  correctly  said  by  the  supreme  court:  "It  is  not  neces- 
sary that  these  demands  should  be  audited  by  the  board  of 
supervisors;  for  the  legislature  in  the  section  of  the  code  itself 
provided  that  the  judge  should  be  the  auditing  oflBcer."  The 
court  also  held  that  "the  power  of  the  court  is  limited  and 
measured  by  the  terms  of  the  section,"  and  that  it  had  no 
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authority  to  direct  tlie  imprisonment  for  contempt  of  the 
treasurer  who  refused  to  obey  the  order  of  the  court  directing 
him  to  pay  the  money  out  of  the  treasury,  since  there  was 
nothing  in  thp  provisions  of  the  code  giving  the  court  any 
such  power,  *'aud  it  certainly  had  not  the  inherent  power  to 
make  the  order,  fo2  such  power  was  not  a  necessary  incident 
to  the  court  in  order  that  its  previous  acts  might  fully  and 
truly  accomplish  the  results  intended  and  desired.  .  .  . 
Under  the  provisions  of  the  code  the  court  does  not  even 
audit  the  demand;  that  act  is  performed  by  the  judge,  and 
when  performed,  the  power  given  under  this  section  is  ex- 
hausted.*' 

This  case,  however,  is  strikingly  different  from  those  here- 
inbefore cited.  We  look  in  vain  in  said  section  928  for  any 
provision  authorizing  the  court  or  the  judge  to  audit  the  de- 
mand, to  certify  to  its  correctness,  to  make  an  order  for  its 
payment,  or  in  fact  to  make  any  order  whatever  in  the 
premises  after  the  services  are  performed.  We  may  quote 
the  portion  of  said  section  relating  to  the  subject  as  follows : 
'*It  shall  be  the  duty  of  the  grand  jury  annually  to  make  a 
cai*eful  and  complete  examination  of  the  books,  records,  and 
accounts  of  all  the  oflScers  of  the  county,  and  especially  those 
pertaining  to  the  revenue,  and  report  as  to  the  facts  they 
have  found,  with  such  recommendations  as  they  may  deem 
proper  and  fit;  and  if,  in  their  judgment,  the  services  of  an 
expert  are  necessary,  they  shall  have  power  to  employ  one, 
at  an  agreed  compensation,  not  to  exceed  ten  dollars  a  day, 
to  be  first  approved  by  the  court.  .  .  .  Such  compensation 
of  expert  and  assistants  to  be  payable  as  other  county  charges. ' ' 

It  is  thus  to  be  seen  that  the  only  thing  in  the  matter  con- 
cerning which  the  court  acts  is  the  employment  of  the  expert. 
The  court  must  approve  the  employment,  and  this  before  the 
grand  jury  employs  him.  Said  body  has  no  power  to  employ 
him  without  said  approval.  There  is  not  a  syllable  as  to  any 
further  action  by  the  court.  Of  course,  any  order  of  approval 
of  the  employment  made  by  the  court  before  the  services  are 
performed  cannot  amount  to  an  audit  or  certification  of  the 
claim.  The  claim  against  the  county  does  not  mature  until 
the  work  is  done,  and  then  it  is  to  be  paid  **as  other  county 
charges.''  That  can  mean  nothing  else  than  that  it  stands 
upon  the  same  footing  as  ordinary  claims  against  the  county. 
The  approval  of  the  court  gives  validity  to  the  contract,  but 
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the  power  to  fix  the  amount  due  after  the  services  are  per- 
formed does  not  follow  from  the  exercise  of  the  authority  to 
permit  a  legal  charge  to  be  incurred  against  the  county.  As 
stated  by  appellant,  '*the  sheriflp  and  district  attorney  each 
has  the  right  to  incur  expenses  legally  chargeable  against  the 
county  for  the  detection  of  crime,  yet  no  one  would  argue 
that  either  of  those  officials  has  the  power  to  direct  the  auditor 
to  draw  a  warrant  for  those  expenses.*'  The  matter  of  the 
expenses  of  the  district  attorney  was,  indeed,  considered  by 
the  supreme  court  in  County  of  Tola  v.  Joyce,  156  Cal.  429, 
[105  Pac.  125].  Therein  is  quoted  section  228  of  the  County 
Government  Act  of  1898  (Stats.  1897,  p.  575),  as  follows: 
"The  following  are  county  charges:  .  .  .  The  traveling  and 
other  personal  expenses  of  the  district  attorney,  incurred  in 
criminal  cases  arising  in  the  county  and  in  civil  actions  and 
proceedings  in  which  the  county  is  interested,  and  all  other 
expenses  necessarily  incurred  by  him  in  the  detection  of  crime 
and  prosecution  of  criminal  cases  and  in  civil  actions  and 
proceedings  and  all  other  matters  in  which  the  county  is  inter- 
ested," and  it  was  held  that  this  must  be  considered  in  con- 
nection with  subdivision  1  of  section  25  of  the  County 
Government  Act,  providing  that  county  charges  "are  to  be 
paid  out  of  the  county  funds  under  a  daim  presented  to  and 
allowed  by  the  board  of  supervisors." 

It  is,  no  doubt,  the  declared  policy  of  the  law  to  confide  to 
the  board  of  supervisors  the  general  supervision  and  control 
of  the  financial  affairs  of  the  county.  It  is  made  their  duty 
"to  examine,  settle,  and  allow  all  accounts  legally  charge- 
able against  the  county,  except  salaries  of  ofiicers,  and  such 
demands  as  are  authorized  by  law  to  be  allowed  by  some  other 
person  or  tribunal,  and  order  warrants  to  be  drawn  on  the 
county  treasurer  therefor."    (Pol.  Code,  sec.  4041,  subd.  12.) 

Here,  as  we  have  seen,  there  is  no  other  tribunal  authorized 
to  allow  the  claim.  "When  the  employment  is  approved  by 
the  court  and  the  services  are  performed,  they  become  a  legal 
charge  against  the  county,  but,  there  being  no  special  mode 
provided  for  the  payment  of  said  daim,  it  is  "to  be  submitted 
to  the  board  of  supervisors  as  other  daims  against  the  county 
are  submitted."  {MurpTiy  v.  Madden,  130  Cal.  674,  [63  Pac 
80].) 

The  propriety  of  submitting  said  daim  to  some  tribunal  to 
be  audited  and  allowed  must  be  apparent    Aa  we  have  seen, 
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the  only  authority  committed  to  the  court  is  to  approve  the 
employment,  and  it  may  be  said  that  the  only  power  of  the 
grand  jury  is  to  enter  into  an  agreement  for  the  employment 
at  an  agreed  compensation  per  diem.  In  other  words,  the 
court  and  grand  jury  can  authorize  the  employment  of  an 
expert  and  fix  his  daily  compensation,  but  their  power  ex- 
tends no  further.  If  it  had  been  the  intention  of  the  legis- 
lature to  clothe  the  court  or  the  grand  jury  with  the  authority 
to  audit  the  demand  and  direct  its  payment  after  the  services 
had  been  performed,  it  must  be  presumed  apt  language  for 
that  purpose  would  have  been  used. 

In  conclusion,  we  may  say  that  there  should  be  no  difficulty 
in  securing  favorable  action  by  the  board  of  supervisors  if 
the  work  was  actually  performed.  There  seems  to  be  time 
yet  for  petitioner  to  present  his  claim  as  suggested,  and  we 
feel  satisfied  that  such  is  the  course  to  pursue. 

The  judgment  is  reversed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  6,  1916. 


[CIt.  No.  1472.    Third  Appellate  Difltrict.— Pebruarf  10,  1916.] 

UNION  TRUST  COMPANY  OP  SAN  FRANCISCO  (a 
Corporation),  Respondent,  v.  ENSIGN-BAKBE  RE- 
PINING COMPANY  (a  Corporation),  Appellant 

Action  on  Psomissobt  Note — Appeal  tbok  Judgment — Judoiont- 
BOLir— Defense  or  Action  Pending  not  Beviswablb. — ^IJpon  an  ap- 
peal taken  upon  the  judgmeni-roU  alone  In  an  action  upon  a  prom- 
iflsory  note,  the  defense  that  the  same  cause  of  action  was  pending 
in  another  action  at  the  time  such  judgment  was  entered  cannot  be 
eonflidered,  for  there  is  nothing  in  the  record  to  show  that  fueh 
defense  was  established. 

Id. — Pleading — Usi  or  Monet  iob  Benefit  of  Defendant  Cgbfobll- 
TiON — SuFFiGiENOT  OF  COMPLAINT. — ^Where  it  appears  from  the  alle* 
gations  of  the  complaint  that  the  transaction  was  between  two  cor- 
porations in  their  corporate  capacity,  and  that  the  plaintiff  advanced 
89  0»l.  App.-^X 
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the  money  to  the  defendant,  which  was  the  "mine  received"  bj  the 
latter  for  executing  the  note,  the  complaint  is  not  subject  to  demur- 
rer on  the  ground  that  it  does  not  state  that  any  money  receiyed  in 
exchange  for  the  note  was  used  for  the  benefit  of  the  defendant 
corporation. 

Id. — ^Authority  to  Ezecutb  Corpobation  Notb  —  Pbesuicptiom.  —  The 
complaint  is  not  subject  to  demurrer  for  failure  to  allege  that  the 
president  and  secretary  of  the  corporation  maker  were  duly  author- 
ised to  execute  the  note,  as  such  authority  will  be  presumed. 

Id. — Designation  of  Corpoeatb  Capacitt — Abbreviations. — The  use  of 
the  abbreviations  "Pres."  and  "Secy./'  in  designating  the  official 
capacities  in  which  the  president  and  secretary  of  the  corporation 
maker  signed  the  note,  is  sufficient  to  show  official  capacity. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Frank  J.  Muraskj, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  eoort 

Daniel  O'Connell,  and  L.  Horwitz,  for  Appellant 

Heller,  Powers  &  Ehrman,  and  James  L.  Bobiaoni  for  Re- 
spondent. 

CHIPMAN,  P.  J. — This  is  an  action  upon  a  promissory 
note.  Plaintiff  had  judgment  for  twelve  thousand  five  hun- 
dred dollars,  principal,  and  four  hundred  and  seventy  dollars 
and  eighty-three  cents,  simple  interest,  computed  at  the  rate 
of  six  per  cent  per  annum.  Defendant  appeals  from  the 
judgment.  It  is  alleged  in  the  complaint  that  both  plaintiff 
and  defendant  are  corporations  organized  under  the  laws  of 
California.  The  third  paragraph  of  the  complaint  reads  as 
follows: 

**0n  or  about  December  15, 1910,  at  the  city  and  county  of 
San  Francisco,  state  of  California,  the  defendant  for  value 
received,  to-wit,  the  sum  of  twenty  thousand  (20,000)  dollars 
then  and  there  loaned  and  advanced  by  the  plaintiff  to  the 
defendant,  made,  executed  and  delivered  to  the  plaintiff  its 
promissory  note,  of  which  the  following  is  a  copy: 

"  '$20000.00  San  Francisco,  Cal.,  December  15,  1910. 

•*  *One  day  after  date,  without  grace,  for  value  received. 
Ensign-Baker  Refining  Company  (a  corporation)  promises  to 
pay  to  the  order  of  the  Union  Trust  Company  of  San  Fran- 
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Cisco  (a  corporation)  at  its  ojffice  in  this  city,  the  sum  of 
Twenty  Thousand  Dollars,  in  United  States  Gold  Coin,  oi 
the  present  standard  of  weight  and  fineness,  with  interest 
thereon  in  like  Gold  Coin,  from  date  until  paid,  at  the  rate  of 
six  per  cent  per  annum,  payable  monthly,  and  if  not  so  paid, 
to  compound  and  become  a  part  of  the  principal,  and  bear 
interest  thereafter  at  the  same  rate. 

**  *Bnsign-Bakeb  Repining  Co. 
"  'By  B.  J.  Ensign,  Pres. 
•'  'By  L.  E.  Ensign,  Secy.'  '* 

It  is  further  alleged  that  the  sum  of  seven  thousand  five 
hundred  dollars  and  no  more  has  been  paid  on  account  of  the 
principal  of  said  promissory  note  and  interest  to  and  includ- 
ing June  30,  1913,  and  no  more,  leaving  a  balance  unpaid 
upon  the  principal  of  twelve  thousand  five  hundred  dollars 
and  interest  thereon  from  June  30,  1913,  "at  the  rate  of  six 
per  cent  per  annum,  payable  monthly  and  compounded,"  no 
part  of  which  said  principal  sum  of  twelve  thousand  five  hun- 
dred dollars  and  no  part  of  any  interest  accruing  since  said 
June  30,  1913,  has  been  paid.    The  complaint  is  verified. 

Defendant  interposed  a  general  demurrer  on  the  ground 
that  the  complaint  fails  to  state  whether  or  not  said  president 
and  secretary  were  authorized  by  said  corporation  to  execute 
and  deliver  said  promissory  note ;  that  the  complaint  does  not 
state  that  any  money  received  in  exchange  for  said  promissory 
note  was  used  for  the  benefit  of  said  corporation;  that  the 
complaint  is  uncertain,  and  that  it  does  not  set  forth  any 
authorization  of  said  president  and  secretary  to  make,  execute, 
or  deliver  said  promissory  note.  The  demurrer  was  overruled 
and  defendant  answered. 

The  answer  admits  the  corporate  capacity  of  plaintiff  and 
defendant;  admits  the  execution  and  delivery  of  said  promis- 
sory note  as  alleged  in  paragraph  III  of  the  complaint,  but 
"denies  that  any  more  than  seven  thousand  five  hundred 
dollars  of  principal,  and  interest  at  the  rate  of  six  per  cent 
and  no  more  is  due  upon  said  note,"  and  denies  that  there  is 
any  compound  interest  due. 

As  a  further  answer  defendant  alleges  that  another  action 
was  commenced  by  plaintiff  upon  this  same  promissory  note 
prior  to  the  commencement  of  this  present  action,  in  which 
certain  named  persons,  other  than  defendant,  are  defendants ; 
that  said  action  went  to  trial  and  judgment,  from  which  an 
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appeal  has  been  taken  to  the  supreme  court  and  execution 
was  stayed  by  proper  undertaking,  and  defendant  alleges  that 
said  judgment  is  a  bar  to  the  further  prosecution  of  this 
action.  The  judgment  from  which  the  present  appeal  was 
taken  recites  that  the  cause  came  on  regularly  for  trial  on 
February  16,  1914.  ''The  defendant  did  not  appear  and  was 
not  present  either  in  person  or  by  attorney  or  counsel.  There- 
upon proof  was  made  to  the  satisfaction  of  the  court  that 
more  than  five  days'  notice  of  trial  and  that  the  action  would 
be  tried  on  this  day  has  been  given  to  the  defendant  and  its 
attorney,  Daniel  0 'Council,  Esq.  Thereupon  the  action  was 
tried  upon  the  issues  joined  by  the  complaint  and  answer  on 
file  herein,  and  the  evidence  oral  and  documentary  was  taken 
on  behalf  of  plaintiff  in  support  of  the  allegations  in  the 
complaint;  and  the  plaintiff  by  its  attorneys  having  waived 
its  claim  of  compound  interest  and  consented  that  interest 
might  be  computed  at  simple  interest  at  the  rate  of  six  per 
cent  per  annum,  thereupon  the  court  found  that  the  plaintiff 
was  entitled  to  recover,"  etc.  The  judgment  also  recited  that 
findings  of  fact  and  conclusions  of  law  were  waived  by  de- 
fendant's failure  to  appear  or  be  represented  at  the  triaL 

The  appeal  necessarily  is  on  the  judgment-roll  alone. 

The  defense  that  the  same  cause  of  action  was  pending  in 
another  action  at  the  time  this  judgment  was  entered  cannot 
be  considered,  for  there  is  nothing  in  the  record  to  show  that 
such  defense  was  established.  The  only  question  raised  by 
the  demurrer  that  we  can  consider  concerns  the  alleged  in- 
sufficiency of  the  complaint  to  state  a  cause  of  action,  and 
the  grounds  on  which  insufficiency  is  claimed  are  that  the 
complaint  fails  to  state  that  the  president  and  secretary  of 
defendant  corporation  were  authorized  to  execute  and  deliver 
the  promissory  note  sued  upon,  and  the  complaint  does  not 
state  that  any  money  received  in  exchange  for  said  note  was 
used  for  the  benefit  of  the  defendant  corporation. 

It  is  alleged,  and  admitted  by  the  demurrer,  that  defendant, 
"for  value  received,  to  wit,  the  sum  of  twenty  thousand 
dollars,  loaned  and  advanced  by  plaintiff  to  defendant," 
executed  and  delivered  to  plaintiff  the  promissory  note  of 
which  a  copy  is  set  out  in  the  complaint  If  the  corporation 
defendant  received  the  money,  it  will  be  presumed  that  it 
was  for  the  benefit  of  the  corporation.  It  plainly  appears 
that  the  transaction  was  between  the  two  corporations  in  their 
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corporate  capacity,  and  plaintiff  corporation  advanced  the 
money  to  defendant  corporation  which  was  the  "value  re- 
ceived" by  the  latter  for  executing  the  promissory  note.  The 
copy  shows  that  the  corporate  seal  of  defendant  was  affixed 
to  the  note,  and,  even  if  it  had  not  been,  the  defendant,  hav- 
ing received  the  money,  could  not  question  the  validity  of  the 
note  on  that  ground. 

The  objection  that  there  was  no  averment  in  the  complaint 
that  the  president  and  secretary  were  duly  authorized  to 
execute  the  note  is  without  merit.  The  complaint  shows  that 
the  promissory  note  purports  to  be  the  corporate  act  of  defend- 
ant, and  it  was  not  necessary  to  allege  that  the  president  and 
secretary  were  authorized  by  resolution  of  the  directors  to 
execute  the  instrument.  It  will  be  presumed  that  they  had 
such  authority,  since  it  is  admitted  that  the  corporation,  for 
which  they  assumed  to  act,  executed  and  delivered  the  note 
and  received  the  consideration. 

It  was  said  in  Malone  v.  Crescent  City  etc.  Co,,  77  Cal.  3S, 
42,  [18  Pac.  858] :  '*The  contract  is  signed  'City  Mill  &  Trans- 
portation Company  by  J.  Wenger,  President.'  If  the  presi- 
dent, as  such,  had  no  authority  to  enter  into  the  contract,  it 
was  a  matter  of  defense.  The  allegation  that  the  defendant 
made  the  contract  is  sufficient,  certainly  as  against  a  de- 
murrer.'* 

Nor  is  there  any  merit  in  the  contention  that  the  abbrevia- 
tions used  to  designate  the  official  capacity  in  which  the  presi- 
dent and  secretary  signed  the  note  were  insufficient  to  show 
such  official  capacity.  Courts  take  judicial  notice  of  the  mean- 
ing of  abbreviations  of  words  commonly  used.  This  is  the 
rule  in  respect  of  courts  and  judicial  officers  (Code  Civ.  Proc, 
sec.  186) ;  and  is  the  rule  applied  in  ascertaining  the  meaning 
of  words  shortened  in  common  use  by  abbreviating  them. 
(Estate  of  Ldkemeyer,  135  Cal.  28,  [87  Am.  St.  Rep.  96,  66 
Pac.  961] .)  In  this  case  the  court  said :  "Abbreviations  form, 
indeed,  part  of  language,  and  do  not  differ  essentially  in  their 
nature  from  words  which,  like  them,  are  themselves  merely 
signs  of  thoughts." 

It  seems  to  us  that  the  admissions  implied  by  the  demurrer 
substantially  answer  the  objections  upon  which  it  purports  to 
rely. 

In  its  answer,  after  demurrer  overruled,  defendant  ad- 
mitted the  execution  of  the  note;  admitted  that  it  had  paid  a 
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considerable  part  of  it;  admitted  tliat  there  was  still  due 
seven  thousand  five  hundred  dollars,  and  admitted  that  it 
received  the  full  consideration,  the  amount  stated  in  the 
promissory  note.  There  was  perhaps  enough  in  the  answer 
to  require  proof  of  the  amount  remaining  unpaid  and  the 
interest  to  be  allowed,  but  these  were  the  only  facts  for  tho 
court  to  determine. 
The  judgment  is  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 


[Civ.  No.  1706.    Second  Appellate  District.— February  11,  1916.] 

W.  N.  WHITE,  Respondent,  v.  STANDARD  LUMBER  A 
WRECKING  COMPANY  (a  Corporation)  et  aL,  Ap- 
pellants. 

Action  on  Pbomissost  Notes — Payment — Acceptancb  or  Okdul-^ 
When  Action  not  Pbbmatube — Gkbdit  on  Notes. — In  an  action 
on  promiasoxy  notes,  which  bj  their  terms  were  due  when  the 
action  was  commenced,  where  it  appeared  on  cross-examination  of 
the  plaintiff  that  he  had  accepted  as  payment  on  the  notes  a 
certain  order  for  the  payment  of  money  drawn  on  a  third  party 
payable  after  the  time  the  action  was  commenced,  which  order 
was  for  an  amount  less  than  the  face  of  the  notes,  it  eannot  be 
said  that  the  action  was  prematurely  commenced,  but  the  amount 
of  the  order  should  be  credited  on  the  amount  found  due  on  the 
notes,  and  it  is  immaterial  whether  a  judgment  obtained  on  the 
order  was  paid. 

Id. — LlABIUTT  OF  INDOBSEBS — WAIVEB  OF  DEMAND,  PROTEST,  AND  NO- 
TICE.— Where  promissory  notes  state  that  "the  makers  and  indorsers 
of  this  note  hereby  waive  diligence,  demand,  protest,  and  notice," 
the  indorsement  on  the  back  of  the  notes  constitutes  a  wmiTer  with- 
out anj  separate  statement  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Barstow,  Beach  &  Bohe,  for  Appellants. 
Edward  Dietrich,  for  Respondent 

CONREY,  P.  J. — ^The  defendants  appeal  from  an  order 
denying  their  motion  for  a  new  trial  and  from  the  judgment. 
The  complaint  ia  based  npon  two  promissory  notes  dated  May 
17,  1911,  due  respectively  five  and  six  months  after  date,  and 
each  being  for  the  principal  sum  of  $749.41,  with  interest. 
These  notes  were  executed  by  Standard  Lumber  ft  Wrecking 
Company  and  made  payable  to  the  Westport  Lumber  Com- 
pany or  order,  and  through  subsequent  assignments  became 
the  property  of  the  plaintiff.  The  defendants  by  their  answer 
alleged  that  the  first  note  was  fully  paid,  and  denied  ''that 
no  part  of  the  piincipal  or  interest  on  the  second  note  has 
been  paid,  except  the  interest  credited  thereon  as  shown  by 
the  complaint,"  and  denied  that  the  said  principal  sum  and 
interest,  as  stated  in  the  complaint,  is  wholly  due  and  unpaid. 
The  plaintiff  was  the  only  witness  at  the  trial  of  the  caae. 
On  cross-examination  he  said:  '*I  received  the  following  order 
which  was  given  as  in  payment  of  these  notes:  'Los  Angeles, 
Cal.,  Oct.  18th,  1912.  Mr.  C.  W.  Rogers,  City.  Dear  Sir: 
Please  pay  to  the  order  of  Mr.  Deitrich,  of  the  firm  of  Haas 
&  Dunnigan,  the  sum  of  one  thousand  dollars  ($1000.00)  and 
charge  to  my  account.  Yours  truly,  W.  W.  Wiloox,'  which 
was  accepted  as  follows:  'Accepted  to  be  paid  December  24th, 
1913.  C.  W.  Rogers,*  but  the  order  was  not  paid."  The 
complaint  in  this  action  was  filed  October  25,  1913. 

On  these  facts  the  appellants  claim  two  defenses:  First, 
that  the  action  was  prematurely  brought;  second,  that  the 
amount  of  the  foregoing  accepted  order  should  have  been 
credited  by  the  court  on  account  of  said  notes.  The  first  of 
these  defenses  is  not  sustained.  The  notes  were  due  by  their 
terms,  and  at  the  time  of  the  commencement  of  this  action 
the  plaintiff  was  entitled  to  sue  for  any  balance  unpaid  there- 
on. The  other  matter  of  defense  above  noted  was  established 
by  the  evidence.  The  plaintiff  having  received  the  order  as 
in  payment  of  the  notes,  on  his  own  responsibility  submitted 
to  an  acceptance  for  a  date  more  than  one  year  later  than 
the  date  of  the  order.  He  admits  that  at  some  subsequent 
time  he  recovered  judgment  against  Rogers  on  that  order. 
Whether  that  judgment  was  paid  is  not  shown  and  is  not 
material  to  this  case.    It  may  perhaps  be  reasonably  inferred 
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from  the  testimony  that  in  giving  the  order  in  question  Wilcox 
was  acting  as  president  of  the  defendant  corporation,  although 
that  fact  is  not  definitely  set  forth. 

On  behalf  of  appellants  Wilcox,  Moran,  and  Lynn  it  is 
further  insisted  that  the  complaint  does  not  state  a  cause  of 
action  against  them.  Immediately  following  the  copy  of  the 
note  set  forth  in  each  count  of  the  complaint,  we  have  the 
words,  "Indorsements  as  follows,"  followed  by  the  names  of 
these  three  defendants.  Then  follows  a  form  of  guaranty  of 
payment  and  waiver  of  demand,  etc.,  with  the  same  three 
names  repeated ;  but  there  is  not  in  the  complaint  nor  in  any 
amendment  thereof  any  allegation  of  the  execution  of  such 
contract  of  guaranty  or  waiver.  Such  allegation  was  neces- 
sary if  the  plaintiff  desired  to  rely  upon  waiver  as  an  excuse 
for  failure  to  make  presentation  and  give  notice  of  dishonor. 
'^  Recitals  in  a  contract  incorporated  in  a  complaint  will  not 
supply  the  want  of  essential  averments  in  the  pleading/* 
(Hayi  V.  Bentel,  164  Gal.  681,  686,  [130  Pac.  432].)  Here, 
however,  it  cannot  be  claimed  that  the  form  of  indorsement  of 
guaranty  agreement  constituted  any  part  of  the  notes  in  ques- 
tion, of  which  defendant  corporation  was  the  maker. 

The  only  allegation  at  all  touching  upon  this  matter  is  in 
these  words:  **That  thereafter  the  defendants,  W.  W.  Wil- 
cox, James  Moran  and  J.  M.  Lynn,  indorsed  the  aforesaid 
note  by  signing  their  names  thereto  as  follows:  W.  W.  Wil- 
cox, James  Moran  and  J.  M  Lvnn."  This  was  sufficient  as 
an  allegation  showing  that  they  were  indorsers  of  the  note, 
but  no  cause  of  action  could  arise  against  them  as  such  in- 
dorsers  without  an  allegation  showing  due  presentation  to 
the  maker,  dishonor,  and  notice  to  such  indorsers.  (Navajo 
County  Bank  v.  Dohon,  163  Gal.  485,  [41  L.  R.  A.  (N.  S.) 
787,  126  Pac.  153].) 

It  appearing  that  the  judgment  against  Standard  Lumber 
&  Wrecking  Company  is  for  an  excessive  amount  and  that  no 
cause  of  action  was  stated  against  the  other  defendants,  it  is 
ordered  that  the  judgment  and  order  be  and  they  hereby  are 
reversed. 

James,  J.,  and  Shaw,  J.,  concurredL 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  7,  1916,  and  tho  following 
opinion  then  rendered  thereon: 
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CONRBY,  P.  J.— A  decision  was  filed  herein  on  February 
11,  1916.  At  that  time,  in  stating  our  conclusion  that  the 
complaint  failed  to  state  a  cause  of  action  against  the  defend- 
ants Wilcox,  Moran,  and  Lynn,  our  attention  was  directed  to 
the  form  of  guaranty  and  waiver  on  the  back  of  the  notes, 
as  to  which  we  found  that  the  complaint  did  not  allege  the 
execution  of  any  such  guaranty  or  waiver.  We  overlooked 
the  fact  that  within  the  notes  themselves  it  was  stated  that 
"the  makers  and  indorsers  of  this  note  hereby  waive  dili- 
gence, demand,  protest,  and  notice."  That  language  being 
contained  in  the  notes,  the  indorsement  by  said  defendants  on 
the  back  of  each  note  constituted  a  waiver  without  any  separate 
statement  thereof.  (Daniel  on  Negotiable  Instruments,  6th 
ed.,  sec  1092.) 

The  decision  of  this  court  herein  is  hereby  modified  by 
striking  therefrom  the  final  paragraph,  which  was  as  follows : 
"It  appearing  that  the  judgment  against  Standard  Lumber 
&  Wrecking  Company  is  for  an  excessive  amount  and  that  no 
cause  of  action  was  stated  against  the  other  defendants,  it  is 
ordered  that  the  judgment  and  order  be  and  they  hereby  are 
reversed."  In  lieu  thereof  we  substitute  the  following:  "It 
appearing  that  the  judgment  is  for  an  excessive  amount,  it  is 
ordered  that  the  judgment  and  the  order  denying  a  new  trial 
be  and  they  hereby  are  reversed." 

Respondent's  petition  for  a  rehearing  is  denied. 

James,  J.,  and  Shaw,  J.,  concurred. 


[Ch.  No.  1478.    Third  Appellata  Dtatrict.— Pebrnaiy  11,  1916.} 

G.  B.  HELLINGS,  Respondent,  v.  J.  W.  WRIGHT, 
Appellant. 

Bbal  Estate  Bbokibs — ^DinsioM  ow  Commissions— Unequal  Propor- 
tions— Statute  ow  Frauds. — An  oral  agreement  between  real 
estate  brokers  to  divide  eommisiiionB  on  sales  of  real  estate  in  un- 
equal proportions  is  not  within  the  statute  of  frauds. 

Id. — Action  to  Becover  Commissions — ^Pleading — Comfuanor  with 
Agreement— SuTFiGiENCT  of  Complaint. — In  an  action  brought 
to  recover  commissions  due  under  such  an  oial  agreement,  the  omis- 
sion to  allege  in  the  complaint  that  the  plaintilf  "obtained  agree- 
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mentB  from  purchasers  to  pay  the  balance  in  monthly  installments," 
etc.|  which  was  part  of  the  sale  plan,  does  not  destroy  the  snffi* 
eiency  of  the  oomplaint,  as  against  a  general  demurrer,  where  it 
is  alleged  that  sales  were  made  under  such  plan,  and  that  monthly 
payments  were  made  by  the  purchasers. 

Id.— Omission  to  Sign  Complaint— Waivke. — ^The  omission  to  sign 
a  complaint  is  not  jurisdictional,  and  the  defect  is  waived  where 
no  objection  is  made  thereto  in  the  trial  eourt. 

Id. — Pekfobmance  op  Conteact  Within  Yeaet— Statute  op  Frauds. — 
An  oral  agreement  between  real  estate  brokers  to  make  sales  and 
divide  commissions  is  not  void  under  subdivision  1  of  section  1624 
of  the  Civil  Code,  where  the  employed  broker  could  sell  for  cash 
or  on  the  installment  plan  for  a  sufficient  amount  so  that  his 
commissions  could  be  paid  within  the  year. 

Id. — Ageeements  not  Perpoemable  Within  Yeab^-Constbuction  of 
Statute. — The  statute  does  not  declare  void  a  contract  which  may 
not  be  performed  within  a  year,  or  which  is  not  likely  to  be  per- 
formed within  that  period,  but  it  includes  only  agreements  which, 
fairly  and  reasonably  interpreted^  do  not  admit  of  a  Talid  ezecutioa 
within  the  year. 

Id.->Peepoemanoe  op  Conteaot  Within  Ybab— Payment  of  Odh» 
sideeation  Afteb  Yeab — Insuppigisnt  Defense  to  Beoovebt. — 
When  a  contract  has  been  so  far  performed  that  nothing  remaim 
to  be  done  but  the  payment  af  the  oonsideration  for  the  per- 
formance, the  fact  that  the  contract  does  not  require  the  payment 
within  a  year  furnishes  no  defense  to  an  action  for  the  priee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  denying 
a  new  trial.   J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

Qerald  C.  Halsey,  for  Appellant. 

Frank  A.  Duryea,  for  Bespondent 

BURNETT,  J. — The  action  was  brought  to  recover  eom- 
missions  due  under  an  oral  agreement  between  plaintiff  and 
defendant,  both  being  real  estate  brokers.  The  agreement 
was  that  plaintiff,  on  behalf  of  defendant,  should  procure 
purchasers  for  lots  in  Richmond  Tract  No.  2,  Contra  Costa 
Counly,  plaintiff  to  sell  for  cash,  if  possible,  and  if  not,  then 
on  the  installment  plan,  so  much  to  be  paid  monthly  by  the 
purchaser  and  plaintiff's  commissiouB  to  be  paid  by  defendant 
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at  the  rate  of  one-half  of  the  monthly  payments  paid  in  on 
sales  made  by  plaintiff  individually,  and  one-third  of  the 
monthly  payments  on  sales  made  by  plaintiff  jointly  with  any 
other  salesman ;  settlement  to  be  made  between  the  parties  on 
the  first  of  every  month  until  the  whole  of  plaintiff's  com- 
mission should  be  paid. 

The  defendant  had  a  contract  in  writing,  duly  subscribed 
by  the  owner  of  the  lots,  for  the  sale  thereof  on  a  commission 
of  twenty-five  per  cent  of  the  sale  price,  and  plaintiff's  com- 
missions were  to  be  fifteen  per  cent  on  sales  made  by  him 
alone  and  seven  and  one-half  per  cent  on  sales  made  by  him 
and  any  other  salesman  acting  together.  The  plaintiff  there- 
after sold  a  certain  number  of  lots  and  also  a  certain  number 
in  conjunction  with  one  M.  E.  Dunn.  Settlement  between  the 
parties  was  regularly  had  each  month  until  about  January  1, 
1911,  at  which  time  plaintiff  ceased  selling  said  lots.  Such 
settlement  was  made  on  statements  rendered  by  defendant 
One  of  these  statements  appears  in  full  in  the  transcript,  and 
it  shows  the  names  of  the  purchasers,  a  description  of  the 
lots  sold,  plaintiff's  commissions,  the  amount  theretofore  paid 
plaintiff,  and  the  amount  due  January  3,  1911.  Said  state- 
ment corresponds  with  that  set  out  in  the  complaint  herein, 
except  in  a  few  unimportant  particulars.  The  testimony 
shows  that  from  and  after  January  1, 1911,  monthly  payments 
were  made  by  the  purchasers  of  lots  sold  as  aforesaid  by 
plaintiff,  and  that  the  defendant  received  his  commissions 
therefor  in  accordance  with  his  written  contract  with  the 
Central  Richmond  Land  Company,  but  that  he  failed  to  pay 
plaintiff  his  commissions  thereon.  No  evidence  was  offered 
by  defendant,  but  it  is  insisted  that  the  judgment  is  erroneous 
for  several  reasons,  which  we  proceed  to  notice. 

1.  The  first  contention  is  that  the  contract  being  oral  could 
not  be  enforced  by  reason  of  the  statute  of  frauds.  A  sufS- 
cient  answer  to  this  daim  is  found  in  the  following  decisions: 
Gorham  v.  Heiman,  90  Cal.  346,  [27  Pac.  289];  Aldis  v. 
Schleicher,  9  Cal.  App.  372,  [99  Pac.  526] ;  Casey  y.  Richards, 
10  Cal.  App.  57,  [101  Pac.  36] ;  Saunders  v.  Toakum,  12  Cal. 
App.  543,  [107  Pac.  1007] ;  Baker  v.  Thompson,  14  Cal.  App. 
175,  [111  Pac.  373] ;  Johnston  v.  Porter,  21  Cal.  App.  97, 
[131  Pac.  69] ;  Hageman  ▼.  O'Brien,  24  CaL  App.  270,  [141 
Pac.  33]. 
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In  the  Gorham  case,  supra,  it  is  said,  in  reference  to  the 
complaint,  that  ''It  shows  an  agreement  to  co-operate  in  ob- 
taining authority  to  sell,  and  in  selling,  a  mine  for  an  equal 
share  of  the  commissions.  It  shows  that  the  agreement  was 
acted  upon.  It  shows  performance  on  tiie  part  of  plaintiffs, 
collection  of  the  commissions  by  appellants,  and  refusal  to 
divide.  Certainly  this  establishes  a  cause  of  action  if  the 
agreement  was  valid,  and  we  know  of  no  ground  upon  which 
it  can  be  held  invalid.  Counsel  seem  to  rely  on  section  1624 
of  the  Civil  Code,  subdivision  6.  But,  clearly,  that  provision 
was  only  designed  to  protect  owners  of  real  estate  against 
unfounded  claims  of  brokers.  It  does  not  extend  to  agree- 
ments between  brokers  to  co-operate  in  making  sales  for  a 
share  of  the  commissions.'' 

In  the  Aldis  case  it  is  said :  ''Conceding  that  the  compensa- 
tion recoverable  by  a  broker  for  selling  real  estate  is  the  sub- 
ject of  an  oral  contract  between  him  and  another,  under  which 
agreement  the  latter  is  to  recover  the  commission  for  effecting 
the  sale,  nevertheless,  a  complaint,  in  order  to  state  a  cause  of 
action  upon  such  orid  contract,  must  allege  that  the  one  from 
whom  it  is  sought  to  recover  was  by  his  principal  authorized 
in  writing  to  effect  a  sale.** 

So  in  the  Casey  decision  it  is  said:  ''The  contract  of  em* 
ployment  by  an  authorized  broker  of  the  plaintiff  as  an  as- 
sistant under  an  agreement  to  share  commission  is  not  re- 
quired to  be  in  writing  under  the  statute  of  frauds." 

In  the  Hageman  case  it  was  held  that,  while  the  agreement 
between  the  brokers  was  to  pay  a  definite  commission,  it  was 
in  effect  an  agreement  to  share  commissions  and  hence  was 
enforceable. 

Some  of  the  foregoing  cases  probably  attach  conditions  to 
the  enforcement  of  such  daim  that  a  just  view  of  the  law  does 
not  exact,  but  there  can  be  no  question  that  the  facts  here 
meet  every  requirement  of  the  rule.  It  clearly  appeais,  in 
the  first  place,  that  defendant  had  a  written  contract  with  the 
owner  for  the  sale  of  said  property  and  for  the  payment  of  a 
specific  commission,  and  that  he  employed  plaintiff  to  assist 
in  the  sale  of  said  property.  Furthermore,  that  he  agreed  to 
pay  him  a  certain  commission  for  every  lot  that  he  sold.  This 
amounted,  of  course,  to  an  agreement  to  share  the  commis- 
sions, since  defendant  was  to  obtain  twenty-five  per  cent  from 
the  owners  and  of  this  the  former  was  to  pay  to  plaintiff 
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fifteen  per  cent.  In  other  words,  it  was  to  be  divided  in  the 
ratio  of  fifteen  to  ten  between  plaintiff  and  defendant.  To 
share  does  not  demand  necessarily  an  equal  division.  De- 
fendant was  to  share  with  plaintiff  because  he  was  to  receive 
from  the  owner  the  whole  of  the  commission,  and  he  was  to 
divide  it  in  a  certain  proportion  with  plaintiff.  It  further 
appears  that  the  lots  were  sold  by  plaintiff,  that  defendant 
received  the  commission  from  the  owner  and  failed  to  divide 
as  he  agreed.  We  know  of  nothing  more  required  to  entitle 
plaintiff  to  recover,  and  we  do  not  hesitate  to  say  that  the 
statute  of  frauds,  as  interpreted  by  the  courts,  has  no  applica- 
tion to  this  case. 

2.  Appellant  contends  that  the  complaint  fails  to  state  a 
cause  of  action  in  consequence  of  the  omission  of  an  allegation 
that  plaintiff  ''obtained  agreements  from  purchasers  to  pay 
the  balance  in  monthly  installments,"  etc.  The  contention  is 
based  upon  the  familiar  principle  of  practice  that  the  com- 
plaint must  aver  a  performance  of  the  acts  required  of  plain- 
tiff to  entitle  him  to  relief. 

While  the  complaint  could  have  been  more  explicit  in  the 
respect  indicated,  we  are  emphatically  of  the  opinion  that  it 
is  sufiBcient  as  against  a  general  demurrer.  There  is  an  allega- 
tion that  "Thereafter  and  prior  to  January  1,  1911,  plaintiff, 
under  and  by  virtue  of  said  agreement  between  himself  and 
said  defendant,  sold  by  himself  sixty-one  of  said  lots  on  the 
said  monthly  payment  plan,"  etc.  It  simply  amounts  to  this: 
Plaintiff  alleges  that  he  had  a  certain  agreement  with  defend- 
ant to  sell  land  upon  a  oertain  plan,  and  that  he  did  sell  it 
on  the  said  plan.  This  necessarily  implies  that  he  complied 
with  the  terms  contained  in  the  plan.  Moreover,  a  certain 
exhibit  ''A"  is  made  a  part  of  the  complaint,  and  it  is  alleged 
that  it  contains  a  ''description  of  said  lots  so  sold  by  plaintiff 
individually,  and  of  such  lots  so  sold  by  plaintiff  in  conjunc- 
tion with  said  M.  E.  Dunn  separately  listed  and  described, 
together  with  the  sale  price  of  each  lot ;  the  commissions  earned 
by  plaintiff  on  such  sale  prices,  and  the  monthly  payments  to 
he  mAde  on  each  such  lota  by  the  purchaser  thereof."  There 
is  also  an  allegation  that  the  said  monthly  payments  were 
made  by  the  purchasers.  No  one  reading  these  averments  in 
connection  with  the  other  parts  of  the  complaint  would  have 
any  trouble  in  drawing  the  inference  that  said  purchasers 
agreed  to  make  said  monthly  payments. 
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Moreover,  this  objection  is  of  such  nature  that  it  should  have 
been  made  at  the  trial.  When  evidence  was  offered  of  the 
execution  of  said  contracts  this  specific  ground  of  objection 
was  not  pointed  out,  and  appellant  should  not  be  heard  now 
to  urge  this  purely  technical  consideration.  In  Chreiss  v.  State 
Investment  Co.,  98  Cal,  244,  [33  Pac.  195],  it  is  said:  **It  is 
unfair  for  a  party  to  withhold  an  objection  founded  upon  a 
defect,  which,  if  pointed  out  in  time,  might  be  remedied,  until 
it  is  too  late  to  correct  the  defect,  thereby  inducing  an  oppo- 
nent to  rely  upon  his  pleading  as  sufiSicient,  in  order  that  he 
may  have  a  fatal  objection.  Such  course  is  a  fraud  upon  jus- 
tice and  prevents  a  fair  trial.  It  is  therefore  not  tolerated," 
(See,  also,  sec.  475,  Code  Civ.  Proc,  and  First  Nat.  Bank  t. 
Henderson,  101  Cal.  307,  812,  [35  Pac.  899].) 

3.  It  seems  that  the  complaint  was  not  signed  by  the  plain- 
tiff or  his  attorney,  and  of  this  appellant  complains,  but  it  ii 
too  late  to  take  advantage  of  it  where  no  objection  was  made 
in  the  lower  court.  It  is  a  mere  matter  of  form  and  could  and 
would,  of  course,  have  been  remedied  if  attention  had  been 
called  to  it  below. 

In  Meyer  v.  Delaware  R.  R.  Const.  Co.,  100  XJ.  S.  457,  [25 
L.  Ed.  593],  the  complaint  was  filed  in  the  state  court  but  was 
not  signed  by  either  the  plaintiff  or  his  counsel.  The  eauae 
was  removed  to  the  federal  circuit  court  and  the  objection  that 
the  complaint  was  not  signed  was  first  raised  there.  On  ap- 
peal the  supreme  court  said:  "No  objection  was  made  on  this 
account  in  the  state  court,  and  it  came  too  late  in  the  circuit 
court.  If  it  had  been  made  in  the  state  court,  the  defect,  if 
in  fact  there  was  one,  would  no  doubt  have  been  cured  at  ones 
by  the  signature  of  counsel." 

In  LouisviUe  etc.  Ry.  Co.  v.  Peck,  99  Ind.  68,  it  was  said: 
''The  statute  requires  that  pleadings  shall  be  subscribed  by 
the  party  or  his  attorney,  but  as  there  was  no  motion  to  strike 
out  or  reject  the  paragraph,  and  the  defect  is  one  that  might 
have  been  cured  by  amendment  below,  it  will  not  be  regarded 
on  appeal." 

In  Sims  v.  Dame,  113  Ind.  127,  [15  N.  B.  217],  it  is  said: 
''The  failure  of  both  a  party  and  his  attorney  to  subscribe  the 
complaint  constitutes  only  a  formal  or  clerical  defeet  which  is 
amendable  in  the  nisi  prius  court.*' 

Here  it  is  to  be  noted  that  the  amended  complaint  is  veri« 
fied  by  the  attorney  for  plaintiff|  and  defendant  could,  ther^ 
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fore,  be  in  no  doubt  as  to  his  identification,  nor  could  he  have 
suffered  any  detriment  by  the  omission  complained  of. 

In  Canadian  Bank  of  Commerce  v.  Leale,  14  Cal.  App.  307, 
309,  [111  Pac.  759],  it  is  said:  "While  there  is  some  authority 
in  other  jurisdictions  to  the  effect  that  an  unsigned  pleading 
is  a  nullity,  .  .  .  the  weight  of  authority  is  to  the  effect  that 
the  omission  of  the  signature  to  a  pleading  is  but  an  irregu- 
larity that  does  not  affect  the  jurisdiction  of  the  court  and 
may  be  cured  by  amendment."     (Citing  cases.) 

We  think  there  can  be  no  doubt  that  said  defect  is  not  juris- 
dictional, that  appellant  waived  it  by  making  no  objection  in 
the  court  below,  and  that  it  would  be  manifestly  unjust  to 
take  cognizance  of  it  at  this  time. 

4.  The  contract  between  plaintiff  and  defendant  was  not 
void  by  virtue  of  subdivision  1  of  section  1624  of  the  Civil 
Code  concerning  '*an  agreement  that  by  its  terms  is  not  to  be 
performed  within  a  year  from  the  making  thereof.'*  Ab 
pointed  out  by  respondent,  appellant  confuses  said  agreement 
with  the  contracts  procured  by  plaintiff  from  the  purchasers. 
Plaintiff's  contract  could  be  performed  within  a  year.  He 
could  sell  for  cash  or  on  the  installment  plan  for  a  sufficient 
amount,  so  that  his  commissions  could  be  paid  within  the  year, 
as  the  buyer  on  the  installment  plan  was  to  pay  not  less  than 
five  dollars  per  month. 

The  statute  does  not  declare  void  a  contract  which  may  not 
be  performed  within  a  year,  or  which  is  not  likely  to  be  per- 
formed within  that  period.  It  includes  only  agreements 
which,  fairly  and  reasonably  interpreted,  do  not  admit  of  a 
valid  execution  within  the  year.  {Bank  of  Orland  ▼.  Pin- 
nell,  133  Cal.  475,  [65  Pac.  976] ;  Stewart  v.  Smith,  6  Cal.  App. 
152,  [91  Pac  667] ;  Blair  Town  Lot  etc.  Co.  ▼.  Walker,  39 
Iowa,  406;  Plimpton  v.  Cwrtiss,  15  Wend.  (N.  Y.)  836.)  In 
the  last  mentioned  case  it  is  said:  *'The  agreement  set  forth 
in  the  declaration  in  this  case  is  not  for  the  building  of  a 
house  after  the  expiration  of  one  year,  but  that  it  shall  be 
performed  at  the  furthest  within  fifteen  months.  There  is 
nothing  in  this  agreement  prohibiting  the  defendant  from  com- 
pleting the  contract  within  six  months  or  a  shorter  period. 
Suppose  he  had  done  so,  and  sued  the  plaintiff  for  compensa- 
tion for  his  labor  and  material  found,  would  it  have  been  per- 
mitted to  the  plaintiff  to  have  said  that  the  contract  was  not 
to  be  performed  within  a  year,  and  therefore  not  obligatory 
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upon  himt  Most  clearly  not.  And  if  obligatory  upon  one 
party,  it  is  equally  so  on  the  other.  The  defendant  might 
have  performed  the  contract  within  a  year,  and  therefore  it 
is  not  within  the  statute." 

As  a  matter  of  fact,  plaintiff  here  performed  his  contract 
within  the  year,  and  so  nothing  was  left  but  the  payment  of 
the  consideration. 

''When  a  contract  has  been  so  far  performed  that  nothing 
remains  to  be  done  but  the  payment  of  the  consideration  for 
the  performance,  the  fact  that  the  contract  does  not  require 
the  payment  within  a  year  furnishes  no  defense  to  an  action 
for  the  price."  (20  Cyc  296,  [note  13  and  cases  there 
cited] .) 

Moreover,  our  attention  is  called  to  the  evidence  of  a  letter 
written  by  appellant  wherein  he  promised  to  pay  respondent's 
commissions.  Thus  unmistakably  was  the  case  taken  without 
the  operation  of  said  statute  of  frauds. 

5.  Appellant  complains  because  the  court  reopened  the  case 
and  allowed  plaintiff  to  offer  additional  evidence  after  a 
motion  had  been  made  for  a  nonsuit  The  purpose  was  to 
clear  up  any  uncertainty  as  to  whether  plaintiff  had  obtained 
the  required  contracts  from  the  purchasers  to  whom  he  had 
sold  the  lots  on  the  monthly  installment  plan.  Such  action 
was  not  only  within  the  discretion  of  the  trial  judge,  but  it 
was  plainly  his  duty  to  see  that  the  cause  should  not  be  de- 
feated by  the  mere  inadvertence  of  counsel  for  respondent. 
It  seems  sometimes  to  be  thought  that  the  highest  prerogative 
of  the  trial  court  is  to  conduct  the  proceedings  so  that  the 
cause  may  be  won  or  lost  by  virtue  of  some  technical  ad- 
vantage. The  truth  is,  of  course,  that  the  trial  court  should 
see,  if  possible,  that  the  case  is  tried  upon  its  merits  and  de- 
cided fairly  and  justly. 

6.  But  the  main  contention  of  appellant  seems  to  be  that 
the  evidence  was  insufficient  to  support  the  findings,  and  par- 
ticularly the  one  that  respondent  secured  oontracts  of  pur- 
chase on  the  installment  plan  from  the  various  purchasers. 
Appellant  insists  upon  this  point  both  in  his  opening  and 
reply  briefs.  In  the  latter  he  declared:  ''The  plaintiff  agreed 
as  part  of  his  bargain  with  defendant  to  obtain  agreements 
from  all  of  the  purchasers  to  pay  the  balance  in  monthly  in- 
stallments of  not  less  than  five  dollars  until  the  whole  sale 
price  should  be  paid.    Plaintiff  offered  no  evidence  whatso- 
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ever  to  show  that  he  had  actually  done  the  work  of  securing 
signed  contracts  from  the  various  purchasers  to  pay  the  pur- 
chase prices  on  the  installment  plan  at  the  sale  prices  desig- 
nated by  the  defendant  for  the  sale  thereof.  There  was  abso- 
lutely no  evidence  that  it  was  the  plaintiff  who  induced  all  of 
the  various  purchasers  to  enter  into  written  contracts  on  the 
installment  plan  at  the  sale  prices  designated  by  the  defend- 
ant. There  was  absolutely  no  evidence  introduced  to  show 
that  the  plaintiff  had  ever  obtained  any  contracts  whatsoever 
for  the  defendant  or  that  he  had  ever  turned  over  to  the  de- 
fendant any  contracts  whatever."  This  sweeping  statement 
is  certainly  entitled  to  some  consideration,  because  it  will  not 
be  disputed  that  therein  is  involved  a  vital  element  of  the 
cause  of  action. 

The  record,  however,  furnishes  a  complete  refutation  of 
appellant's  claim  in  that  regard.  Plaintiff  testified  that  the 
defendant  ''said  he  would  employ  me  to  sell  lots  on  the  basis 
of  fifteen  per  cent  of  the  selling  price  and  I  was  to  receive 
one-half  of  the  first  payment  and  one-half  of  the  subsequent 
payments  that  were  paid  in  by  the  purchaser;  a  statement  was 
to  be  rendered  on  the  first  of  every  month  by  him  to  me.  .  .  . 
He  gave  me  instructions  on  the  terms  of  sale,  to  accept  from 
ten  to  twenty-five  dollars  down  or  thereabouts  and  generally 
five  dollars  per  month."  Furthermore,  that  he  consented  to 
these  terms  and  started  to  work  right  after  that  to  sell  lots ; 
that  the  exhibit  attached  to  the  complaint  showing  the  names 
of  all  purchasers  of  lots  sold  by  him  individually  and  in  con- 
junction with  M.  E.  Dunn,  the  description  of  the  lots,  amount 
of  commission,  and  the  amount  of  the  monthly  payments,  was 
correct;  that  statements  were  rendered  him  by  defendant  each 
month  up  to  January,  1911  (the  last  one  being  set  out  in  full 
in  the  transcript),  and  that  said  list  contained  'Hhe  names  of 
purchasers  of  lots"  to  whom  he  had  sold  himself  and  in  con- 
junction with  M.  E.  Dunn,  together  with  a  description  of  the 
lots  he  had  sold  for  defendant. 

Certainly  it  is  a  fair  inference  from  the  foregoing  that 
plaintiff  had  fully  complied  with  the  conditions  of  his  con- 
tract. But  the  evidence  is  even  more  specific  as  to  the  con- 
tracts of  purchase.  One  of  these  contracts  is  set  out  in  full, 
having  been  executed  by  George  Twigg,  who  is  shown  in  plain- 
tiff's exhibit  to  have  been  one  of  the  purchasers.  The  other 
contracts  were  all  received  in  evidence  and  they  were  identi- 
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fied  by  plaintiff  as  those  obtained  by  him.  That  no  question 
may  remain,  we  quote  from  the  record  of  the  testimony  of 
witness  Rihn  and  of  plaintiff  after  they  were  recalled:  **Q. 
Mr.  Rihn,  have  you  got  as  secretary  of  the  Central  Richmond 
Land  Company,  the  contracts  in  writing  between  the  Central 
Richmond  Land  Company  and  the  purchasers  of  lots  as  shown 
in  this  statement  as  prepared  by  you  and  which  you  submitted 
a  few  minutes  ago!  A.  Yes.  Q.  Will  you  produce  them, 
please!  (The  witness  here  produces  certain  papers.)  Q.  The 
contract  with  George  Twigg — is  that  the  contract  you  have  in 
your  hand  there  t  A.  Yes.  Q.  They  are  all  in  the  same 
form,  Mr.  Rihnt  A.  Yes.  Mr.  Duryea:  You  know  the  sig- 
nature of  the  president  of  the  Central  Richmond  Land  Com- 
pany t  A.  Yes.  Q.  Are  these  the  signatures  of  the  president 
and  secretary  of  the  Central  Richmond  Land  Company! 
A.  Yes.'' 

Mr.  Hellings'  testimony  then  appears  as  follows:  **Q.  I  will 
ask  you,  Mr.  Hellings,  if  you  saw  George  Twigg  sign  that 
document?  A.  I  did.  Mr.  Halsey;  I  will  admit  those  signa- 
tures are  genuine." 

Mr.  Rihn,  furthermore,  in  his  testimony  gave  the  names  ''of 
the  purchasers  under  each  of  those  contracts  and  the  numbers 
of  the  contracts,  all  of  which  contracts  were  considered  read 
in  evidence."  Then  the  examination  of  plaintiff  continued: 
"Q.  Are  those  the  contracts  which  were  delivered  to  you  in 
blank  at  the  time  you  made  the  agreement  t  (Referring  to 
contracts  of  sale  identified  by  witness  Rihn  and  read  in  evi- 
dence.) A.  The  same  contracts.  Q.  Were  those  the  con- 
tracts you  used  in  obtaining  purchasers  for  the  lots  t  A.  They 
were." 

In  view  of  the  foregoing,  how  it  is  possible  for  anyone  to 
maintain  that  there  is  no  evidence  that  plaintiff  obtained  con- 
tracts  of  purchase  from  the  purchasers  is  not  readily  apparent. 
We  do  not  feel  called  upon  to  pursue  the  subject  any  further. 
We  are  convinced  that  none  of  the  points  made  by  appellant 
possesses  any  substantial  merit,  and  the  judgment  and  order 
are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  6, 1916. 
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[Ot.  No.  1654.    Fint  Appellaia  Distriet— Fobrnarf  14,  1916.} 

W.  C.  CAVITT,  Respondent,  ▼.  THOR  RAJB,  Appellant. 

MonoN  yoE  Chanqb  of  Plagb  or  TBUir— Interuneations  and 
Ebasubes  in  Affidavits — Failusi  to  Explain — Eeboneous  De- 
nial OF  Motion. — On  a  motion  for  a  change  of  place  of  trial, 
where  in  the  notice  of  motion  and  the  affidavit  of  merits,  and  other 
affidavits  offered  thereon,  there  were  manj  interlineations  and 
erasures,  the  failnre  of  the  moving  partj,  npon  request  of  the 
eonrt,  to  my  whether  the  alterations  were  made  prior  to  the  ex- 
eeution  of  tiie  instrument  does  not  authorise  the  court  to  exclude 
them  from  consideration  and  to  deny  the  motion,  where  the 
affidavit  of  merits  in  its  original  form,  ignoring  the  alterations, 
embraces  all  the  essential  averments  of  a  sufficient  affidavit  of 
merits. 

Id. — Ai/TERATiON  OF  INBTBUICZNF— WHEN  MATERIAL. — If  the  alterations 
changed  the  meaning  of  the  language  of  the  instrument,  or  if  it 
remedied  a  defective  affidavit,  the  change  would  be  regarded  as  ma- 
terial, and  the  affidavit  could  not  then  have  been  considered  without 
a  satisfactory  explanation. 

Id.->Affidavit  OF  Merits— SxTFFiciKNCT  of.— Where  in  one  place  in 
the  affidavit  of  merits  as  it  read  originally  the  word  "stated"  is 
omitted,  the  affidavit  reading  ''I  further  say  that  I  have  fully  and 

fairly the  said  case  in  this  cause"  to  my  counsel,  etc.,  but  from 

what  appears  later  in  the  affidavit,  and  reading  it  as  a  whole, 
it  is  dear  that  the  defendant  in  effect  avers  that  he  made  a  full 
and  fair  "statement"  of  the  case  in  the  cause  to  his  attorneys, 
the  omission  is  not  material. 

D. — Changs  of  Dooumrnt— Whsn  Immaterial. — Any  change  made 
ia  a  document  after  its  ezeeation,  which  merely  expresses  what 
would  otherwise  be  supplied  by  intendmenti  is  immaterial,  and 
the  document  is  in  effect  unaltered  by  it. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  motion  for  a  change 
of  place  of  trial.    Qeorge  E.  Crothers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  Irving  McEenna,  and  Catherine  A.  McEenna,  for  Appel- 
lant 

W.  C.  Cavitt,  in  pro.  per.,  for  Respondent 
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KERRIGAN,  J. — This  ia  an  appeal  from  an  order  denying  a 
motion  by  defendant  for  a  change  of  the  place  of  trial. 

There  is  absolutely  no  merit  in  the  motion  to  dismiss  the 
appeal,  and,  contrary  to  the  plaintiff's  contention,  the  affi- 
davits in  the  record  show  that  the  defendant  at  the  time  of  the 
commencement  of  the  action  resided  in  the  county  of  Los 
Angeles. 

In  the  defendant's  demand  for  a  change  of  the  place  of 
trial,  in  the  notice  of  motion,  and  in  several  of  the  affidavits 
which  were  filed  in  the  proceeding,  there  were  many  inter- 
lineations and  erasures.  This  is  so  with  reference  to  the  affi- 
davit of  merits  verified  and  filed  by  the  defendant ;  and  it  is 
the  plaintiflP's  principal  claim  in  support  of  the  order  of  the 
trial  court  that  the  defendant,  although  requested,  refused 
to  say  that  the  alterations  therein  were  made  prior  to  the  exe- 
cution of  the  instrument,  and  that  upon  objection  by  plaintiff 
upon  that  ground  the  court  excluded  the  same  from  considera- 
tion, and  accordingly  denied  said  motion.  The  record,  how- 
ever, does  not  show  that  the  defendant  was  asked  to  account 
for  the  appearance  of  the  alterations,  or  that  he  refused  to 
,do  so ;  or  that  plaintiff  made  any  objection  to  the  considera- 
tion of  the  affidavit  of  merits,  or  that  the  court  failed  to  con- 
sider it.  The  court,  however,  in  its  order  denying  the  motion, 
significantly  says  that  having  ''seen  and  read  the  affidavits, 
etc.,  the  motion  is  denied'';  and  since  the  parties  have  dis- 
cussed the  matter  in  their  briefs  as  though  the  motion  were 
denied  on  the  ground  stated,  it  may  not  be  amiss  to  briefly 
review  the  matter. 

Upon  examining  the  affidavit  in  its  original  form,  and  ignor- 
ing the  alterations,  it  is  found  to  embrace  all  the  essential 
averments  of  a  sufficient  affidavit  of  merits  {WatkiTis  v. 
Degener,  63  Cal.  500;  Nolan  v.  McDuffle,  125  Cal.  334,  [58  Pac. 
4] ) ,  and  therefore  the  interlineations  and  erasures  in  the  affi- 
davit complained  of  are  wholly  immaterial,  and  defendant 
was  entitled  to  have  it  read  and  considered  on  the  hearing  of 
the  motion.  If  the  alteration  changed  ''the  meaning  of  the 
language  of  the  instrument"  (Code  Civ.  Proc,  sec.  1982),  or 
if  it  remedied  a  defective  affidavit,  the  change  would  be  re- 
garded as  material,  and  the  affidavit  could  not  then  have  been 
considered  without  a  satisfactory  explanation  (Code  Civ. 
Proc,  see.  1982).  "A  material  change  or  alteration  of  an  in- 
strument is  one  which  causes  it  to  speak  a  language  different 
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in  legal  effect  from  that  which  it  originally  spoke"  (2  Corpus 
Juris,  p.  1173,  sec.  2,  p.  1178,  see.  7).  In  one  place  in  the 
affidavit  as  it  read  originally  the  word  "stated"  is  omitted, 
the  affidavit  reading,  '*!  further  say  that  I  have  fully  and 

fairly the  said  case  in  this  cause"  to  my  counsel,  etc. ; 

but  from  what  appears  later  in  the  affidavit,  and  reading  it  as 
a  whole,  it  is  clear  that  the  defendant  in  effect  avers  that  he 
made  a  full  and  fair  "statement"  of  the  case  in  said  cause 
to  his  attorneys.  In  other  words,  in  supplying  or  inserting 
in  the  affidavit  the  word  "stated,"  assuming  it  was  done  after 
its  execution,  the  defendant  did  no  more  than  the  court  would 
have  done  for  him,  and  that  change  in  or  addition  to  the  affi- 
davit may  therefore  be  regarded  as  immaterial.  (Humphreys 
V.  Crane,  5  Cal.  173;  First  Nai.  Bank  v.  Wolff,  79  Cal.  69, 
[21  Pac.  551,  748] ;  Rogers  v.  Shaw,  59  Cal.  260;  McGowan 
V.  Supreme  Court,  etc.,  107  Wis.  462,  469,  [83  N.  W.  775] ;  2 
Corpus  Juris,  p.  1198,  sec.  44.)  Any  change  made  in  a  docu- 
ment after  its  execution,  which  merely  expresses  what  would 
otherwise  be  supplied  by  intendment  is  immaterial,  and  the 
document  is  in  effect  unaltered  by  it.  (2  Corpus  Juris, 
p.  1193,  sec.  84.) 

From  what  has  been  said  it  appears  that  the  defendant  was 
entitled  to  an  order  changing  the  place  of  trial  to  the  county 
of  Los  Angeles,  and  that  the  court  erred  in  its  order  denying 
defendant's  motion. 

The  order  is  reversed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  12,  1916. 
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[Civ.  No.  1786.    Second  Appollaia  Diatrict.— Pebrnary  14,  1916.] 

ELLIE  BARE  CBOFFORD,  Appellant,  ▼.  GEORGE  CROP- 
FORD,  Respondent. 

AonoN  TO  Beoovkb  Autohobilg — Alleged  Oirr — Conflicting  Evidcnci 
— Findings  Conclusive. — In  an  action  to  recover  poMession  of 
an  automobile,  claimed  to  have  been  given  plaintiff  bj  her  hus- 
band, tince  deceaeed,  where  the  evidence  ia  conflicting,  but  there 
is  sabstantial  evidence  tending  to  support  the  findings  of  the  trial 
court,  its  decision  cannot  be  disturbed  on  appeal. 

Id. — Motion  tob  New  Tbial — Conixictino  Evidence. — The  weight  of 
conflicting  evidence  will  not  be  considered  on  an  appeal  from  an 
order  granting  or  refusing  a  new  triaL 

Id. — Husband  and  Wife — Gift—Undue  Influence — Pbesuhption. — 
Upon  a  gift  from  a  husband  to  his  wife,  undue  influence  of  the 
wife  over  the  husband  is  not  presumed  from  the  mere  relation  of 
husband  and  wife. 

Id. — Appeal — Recced  on — Affidavits. — Affidavits,  although  contained 
in  the  printed  transcript,  which  are  not  in  any  manner  authenticated 
as  a  part  of  the  record  on  appeal,  cannot  be  considered  bj  the 
appellate  court. 

Id. — Motion  fob  New  Tbial— Affidavits — Failube  to  Sebve  in  Tiiob. 
Affidavits  of  newly  discovered  evidence  cannot  be  considered  on 
a  motion  for  a  new  trial  where  they  were  not  served  until  more 
than  ten  days  after  the  service  and  flling  of  the  notice  of  intention 
to  move  for  a  new  trial,  and  no  extension  of  time  therefor  having 
been  granted. 

Id.— Motion  fob  New  Tbial— Discbxtion  of  Coubt.— It  is  within  the 
discretion  of  the  trial  court  to  determine  that  facts  stated  in  affi- 
davits of  newly  discovered  evidence  were  not  sufficient  to  warrant 
granting  of  a  new  trial,  and  its  decision  will  not  be  disturbed  on 
appeal  where  the  circumstances  are  such  as  in  the  case  at  bar. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Charles  Wellborn,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

Ben  S.  Hunter,  and  Emmett  W.  Miller,  for  Appellant. 

Fred  N.  Arnoldy,  for  Respondent 

CONREY,  P.  J.— This  is  an  action  wherein  the  plaintiff 
demanded  judgment  for  possession  of  an  automobile,  or  the 


Digitized  byLjOOQlC 


Feb.  1916.]  Cboffobd  v.  Cboffobo.  663 

value  thereof  in  case  delivery  could  not  be  had.  She  appeals 
from  the  judgment  against  her,  and  from  an  order  denying 
her  motion  for  a  new  trial. 

Under  her  specifications  of  insufiSciency  of  the  evidence  to 
justify  the  decision,  appellant's  claim  goes  only  to  the  point 
that  the  weight  of  evidence  is  in  favor  of  the  proposition 
that  plaintiff  acquired  the  automobile  by  gift  from  her  hus- 
band, Dr.  Thomas  J.  Crofford,  and  that  since  the  time  of  such 
gift  she  has  been  the  owner  and  entitled  to  possession  thereof. 
The  said  Dr.  Thomas  J.  Crofford  is  now  deceased,  and  the 
defendant  is  administrator  with  the  will  annexed  of  his  estate, 
and  as  such  administrator  was  by  the  court  found  to  be  in 
possession,  and  entitled  to  the  possession,  of  said  property. 
There  is  a  sharp  conflict  in  the  evidence,  but  there  is  evidence 
of  a  substantial  nature  tending  to  support  the  finding  of  the 
court.  The  argument  on  behalf  of  appellant  is  based  upon 
the  notion,  refuted  in  almost  every  volume  of  the  reports, 
that  the  weight  of  conflicting  evidence  will  be  considered  on 
appeal  from  an  order  granting  or  refusing  a  new  trial. 

The  second  proposition  of  appellant  is  that  upon  a  gift 
from  a  husband  to  his  wife,  undue  influence  of  the  wife  over 
the  husband  is  not  presumed  from  the  mere  relation  of  hus- 
band and  wife.  As  admitted  by  her  counsel,  it  does  not 
appear  from  the  findings  that  the  court  below  disagreed  with 
him  respecting  this  doctrine ;  and  at  all  events  the  matter  was 
merely  incidental  to  the  determination  of  the  ultimate  fact 
as  to  whether  there  was  or  was  not  a  gift  made  by  Dr.  Crof- 
ford to  the  plaintiff. 

Finally,  appellant  claims  that  a  new  trial  should  have  been 
granted  on  the  ground  of  newly  discovered  evidence,  as  shown 
by  affidavits.  These  affidavits,  although  contained  in  the 
printed  transcript,  are  not  in  any  manner  authenticated  as 
a  part  of  the  record  on  appeal,  and  therefore  they  cannot  be 
considered  by  this  court.  {Skinner  v.  Horn,  144  Cal.  278, 
[77  Pac.  904].)  If  they  could  be  considered  as  a  part  of  the 
record,  it  would  be  found  that  they  were  not  served  until  more 
than  ten  days  after  the  service  and  filing  of  plaintiff's  notice 
of  intention  to  move  for  a  new  trial,  and  that  no  extension 
of  time  therefor  was  granted.  This  was  sufficient  to  exclude 
them  from  the  consideration  of  the  court  at  the  hearing  of 
the  motion.  (Code  Civ.  Proa,  sec.  659.)  Furthermore,  if 
the  affidavits  had  been  served  in  time,  and  if  we  were  author- 
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ized  to  consider  them  as  a  part  of  the  record  on  appeal,  we 
would  find  that  they  were  directed  to  a  probative  fact  not 
conclusive  upon  the  merits  of  the  case.  Even  if  the  lower 
court  considered  these  affidavits  as  having  been  filed  in  due 
time,  it  was  within  the  discretionary  right  of  that  court  to 
determine  that  the  facts  therein  stated  were  not  sufficient  to 
warrant  the  granting  of  a  new  trial ;  and  under  the  circum- 
stances its  conclusion  would  not  be  disturbed  by  this  court. 

The  appeal  is  both  groundless  and  frivolous,  and  apparently 
must  have  been  made  for  purposes  of  delay.  The  judgment 
and  order  are  affirmed,  and  it  is  ordered  that  the  respondent 
recover  damages  in  the  sum  of  fifty  dollars  in  addition  to  his 
costs. 

JameSi  J.,  and  Shaw,  J.,  concurred. 


[Cir.  No.  1956.    Second  Appellate  Diatriet.— February  14,  19ie.]> 

THOMAS    HESTER,    Appellant,    ▼.    ED    McMULLAN, 

Respondent 

Appxal-^sdsb  Denting  Nxw  Tual— Dishissait— Amsndmxnt  of 
1915  to  SicnoN  963,  Code  of  Civil  Pbocxdure. — Under  the  amend- 
ment of  1915  to  seetion  963  of  the  Code  of  CivU  Procedure,  which 
UMk  awaj  the  right  theretofore  existing  in  a  party  to  appeal  from 
an  order  ref osing  a  new  trial,  an  appeal  from  such  an  order  taken 
after  the  amendment  became  effective  most  be  dismissed,  although 
the  proceedings  for  a  new  trial  were  instituted  prior  thereto. 

Id. — GoNSTBucnoN  of  Section  939,  Code  of  Civil  Procedure — Amend- 
ment OF  1915. — Section  939  of  the  Code  of  Civil  Procedure,  as 
amended  in  1915,  does  not  enlarge  the  right  of  a  party  to  appeal 
in  eases  other  than  those  specifled  in  section  963  of  the  Code  of 
Civil  Procedure. 

MOTION  to  dismiss  an  appeal  from  an  order  of  the  Supe- 
rior Court  of  Imperial  County  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  A.  Simon,  and  Oalen  Nichols^  for  Appellant. 

0.  O.  Wilkon,  Dan  V.  Noland,  and  Walter  B.  Kibbe,  for 
Respondent 
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JAMES,  J. — ^Motion  to  dismiss  an  appeal  taken  from  an 
order  denying  the  application  of  the  plaintiff  for  a  new  trial. 
The  principal  ground  of  the  motion  is,  as  stated  in  the  notice, 
that  the  law  does  not  provide  for  the  taking  of  an  appeal 
from  such  an  order.  It  appears  that  on  the  twenty-sixth  day 
of  April,  1915,  a  judgment  was  entered  in  the  cause;  that 
on  June  25th  plaintiff  filed  an  undertaking  on  appeal;  and 
that  on  October  15,  1915,  a  statement  of  the  case  on  motion 
for  a  new  trial  was  settled  by  the  judge,  and  the  notice  of 
appeal  from  the  order  denying  plaintiff's  motion  for  a  new 
trial  was  filed  on  the  seyenteenth  day  of  December,  1915.  No 
appeal  was  taken  from  the  judgment.  The  legislature  of  the 
year  1915  enacted  a  statute  amending  section  963  of  the  Code 
of  Civil  Procedure,  and  by  that  amendment  took  away  the 
right  theretofore  existing  in  a  party  to  appeal  from  an  order 
refusing  a  new  trial.  This  statute  became  effective  in  August, 
1915;  so  that  at  the  time  the  order  was  entered  denying  to 
the  plaintiff  a  new  trial  there  was  no  statute  law  permitting 
an  appeal  to  be  taken  therefrom.  It  is  complained  that  if 
such  effect  be  given  to  the  statute  as  to  deprive  plaintiff  of 
his  privilege  of  taking  an  appeal  from  the  order  denying  the 
motion  for  a  new  trial,  rights  will  be  interfered  with  which 
became  vested  prior  to  the  taking  effect  of  the  statute,  and 
the  statute,  to  that  extent,  would  be  invalid.  Pignaz  v.  Bur- 
neti,  119  Cal.  157,  [51  Pac.  48],  is  the  principal  case  cited. 
There  the  question  was  as  to  what  effect  should  be  given  a 
statute  which  limited  the  right  of  appeal  from  a  judgment 
which  had  been  entered  prior  to  the  time  that  the  statute  took 
effect.  The  supreme  court  held  that  upon  the  entry  of  the 
judgment  the  right  of  appeal  became  vested  for  the  full  time 
allowed  by  the  statute  then  existent.  The  plain  inference  to 
be  drawn  from  the  argument  of  that  decision,  viewed  nega- 
tively, is  that,  had  the  statute  taken  effect  prior  to  the  time 
of  the  entry  of  the  judgment,  its  effect  would  have  been  to 
limit  the  right  of  appeal  from  the  judgment.  It  is  here 
argued  that,  because  the  plaintiff  had  instituted  proceedings 
in  the  direction  of  applying  to  the  court  for  an  order  grant- 
ing him  a  new  trial,  therefore  the  making  of  the  order  would 
be  considered  as  relating  back  so  as  to  relieve  the  appeal  from 
the  effect  of  the  statute.  If  this  argument  be  of  force,  then 
in  those  cases  where,  like  the  one  above  cited,  the  date  of  the 
entry  of  the  judgment  was  viewed  as  the  material  thing,  it 


Digitized  byLjOOQlC 


666  Hopkins  v.  Sanderson.        [29  Cal.  App. 

might  as  well  have  been  held  that  the  plaintiflf,  when  he  filed 
his  action  and  so  instituted  a  proceeding  which  eventuated  in 
a  judgment,  caused  a  right  to  accrue  to  the  adverse  party  in 
the  matter  of  the  taking  of  his  appeal  which  could  not  be  af- 
fected by  the  changed  statute,  regardless  of  the  date  of  the 
actual  entry  of  the  judgment,  whether  that  entry  was  before 
or  after  the  statute  took  effect.  We  find  no  added  weight 
given  to  the  appellant's  argument  in  opposition  to  this  motion 
to  dismiss,  by  an  examination  of  Bain  v.  Spreckels  Sugar  Co.^ 
155  Cal.  612,  [102  Pac.  937] ;  Estate  of  Richmond,  9  Cal. 
App.  402,  [99  Pac.  554] ;  and  People  v.  Nash,  15  Cal.  App. 
320,  [114  Pac.  784],  all  of  which  he  cites,  as  those  decisions  go 
no  further  than  does  the  announcement  of  the  court  as  ex- 
pressed in  Pignaz  v.  Burnett,  119  Cal.  157,  [51  Pac.  48]. 
Neither  do  we  find  that  section  939  of  the  Code  of  Civil  Pro- 
cedure, as  amended  in  1915,  enlarges  the  right  of  a  party  to 
appeal  in  cases  other  than  those  specified  in  section  963  of  the 
Code  of  Civil  Procedure. 

The  motion  to  dismiss  the  appeal  attempted  to  be  taken 
from  the  order  denying  to  the  plaintiff  a  new  trial  is  granted. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  1955.    Second  Appellate  I>i8trict.->Febniar7  14,  1916.] 

GWTNN  E.  HOPKINS,  Respondent,  ▼.  CHARLES  L.  SAN- 
DERSON  et  al.,  Appellants. 

Appeal — Motion  to  Dismiss — Sufficuenot  of  Noticx  of  Appeal— Buia 
OF  Construction. — A  liberal  rule  of  constmotion  must  be  applied 
to  notices  of  appeal  in  order  to  effectuate  the  rights  of  the  parties 
to  an  appeal. 

Id.— 'Sufficiency  of  Notice — ^Failuu  to  Name  All  Defendants. — 
In  an  action  against  five  defendants  composing  a  board  of  trustees 
of  a  high  school  district,  an  appeal  from  the  judgment  will  not 
be  dismissed  upon  the  alleged  ineufQciencj  of  the  notice  of  appeal 
which  in  the  title  merely  describes  the  defendants  as  ''Charles  L. 
Sanderson  et  aL,  Defendants"  (without  naming  each  defendant), 
but  in  the  body  of  the  notice  states  'Hhat  the  defend&nts  above 
named  desire  to  appeal  and  do  hereby  appeal  .  .  .  from  the  whole 
of  that  certain  order  .  .  .  and  from  the  whole  of  the  judgment  of 
the  aforesaid  Superior  Court,  etc.*' 
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MOTION  to  dismiss  an  appeal  from  a  judgment  of  the  Su- 
perior Court  of  Los  Angeles  County,  and  an  order  denying 
a  new  trial.    Gliarles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  J.  Hill,  County  Counsel,  Hugh  Gordon,  Deputy  County 
Counsel,  and  Frederick  W.  Smith,  for  Appdlants. 

M.  P.  Hopkins,  f  or  Bespondent. 

JAMES,  J. — Motion  to  dismiss  appeal  for  alleged  lack  of 
sufScient  notice.  The  respondent,  as  appears  both  from  the 
affidavit  of  her  attorney  and  the  certified  copies  of  documents 
presented  by  defendants,  sued  for  and  obtained  judgment  of 
mandamus  against  Charles  L.  Sanderson  and  four  other  per- 
sons mentioned  in  the  title  of  the  suit  by  name  and  as  com- 
posing the  board  of  trustees  of  the  Whittier  Union  High 
School  District  A  notice  of  appeal  was  given.  That  notice 
bore  at  its  head  the  title  of  the  case  in  the  following  form: 
**Gwynn  B.  Hopkins,  otherwise  known  as  Mrs.  M.  P.  Hop- 
kins, Plaintiff,  vs.  Charles  L.  Sanderson  et  al..  Defendants.*' 
In  the  body  of  the  notice  it  was  stated  ''that  the  defendants 
above  named  desire  to  appeal  and  do  hereby  appeal  .  •  .  from 
the  whole  of  that  certain  order  .  •  .  and  from  the  whole  of 
the  judgment  of  the  aforesaid  Superior  Court  .  .  .;  and  the 
defendants  hereby  request  that  the  transcript  of  the  testimony 
and  evidence  taken,  ...  be  made  up  and  prepared."  The 
point  upon  which  a  dismissal  of  the  appeal  is  asked  is  that  the 
notice  was  insufficient  to  institute  an  appeal  on  behalf  of  all 
of  the  defendants  who  were  sued  in  the  action,  as  they  are  not 
named  in  the  title  which  appears  at  the  head  of  the  notice  of 
appeal.  As  has  already  been  stated,  the  defendants  compose 
the  board  of  trustees  of  the  Whittier  Union  High  School  Dis- 
trict and  were  sued  jointly  as  such.  Taking  the  notice  of 
appeal  in  its  substance,  it  seems  very  clear  that  the  intention 
was  made  manifest  to  take  an  appeal  on  behalf  of  all  of  the 
defendants.  There  would  be  no  room  for  question  as  to  the 
sufficiency  of  this  notice  had  the  defendants,  after  designating 
the  title  as  they  have  at  the  head  of  their  notice  of  appeal, 
proceeded  to  state  ''that  the  defendants  in  the  above-entitled 
action  desire  to  appeal  and  do  hereby  appeal."  And  in  view 
of  the  liberal  rule  of  construction  which  must  be  applied  to 
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Buch  notices  in  order  to  effectuate  the  right  of  the  parties  to 
an  appeal,  we  feel  it  but  reasonable  to  hold  that  the  language 
employed  by  the  defendants  in  the  body  of  their  notice, 
wherein  the  words  are  used,  "the  defendants  above  named,'* 
should  be  construed  as  indicating  all  of  the  defendants  sued 
in  the  action  and  against  whom  judgment  was  entered.  As 
sustaining  the  view  that  these  notices  should  be  liberally  con- 
strued, we  refer  to  the  decision  in  the  case  of  Estate  of  Nel- 
son, 128  Cal.  242,  [60  Pac.  772],  in  which  case  the  supreme 
court  suggests  that  where  a  notice  of  appeal  is  imperfect  in 
a  matter  not  deemed  of  vital  substance,  leave  to  correct  under 
the  permission  given  by  section  473  of  the  Code  of  Civil  Pro- 
cedure might  be  taken.  There  is  hardly  any  room  for  the 
claim  in  this  case  that  the  plaintiff  could  have  been  misled  by 
the  notice  of  appeal  and  left  in  doubt  as  to  which  of  the  par- 
ties intended  to  seek  a  review  of  the  judgment  awarded  to 
her.  The  defendants  composed  an  official  board,  and  their 
interest  in  the  action  was,  in  that  particular,  joint.  Neces- 
sarily, as  plaintiff's  counsel  himself  suggests,  the  appeal 
should  be  on  the  part  of  all  of  the  defendants  or  none  at  all. 
Clearly,  then,  where  the  plural  form  was  made  use  of  in  the 
wording  of  the  notice  of  appeal,  the  intention  was  apparent 
that  all  of  the  defendants  should  be  affected  by  the  pro- 
ceedings. 
The  motion  to  dismiss  the  appeal  is  denied. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Crim.  No.  462.    Beeond  Appellate  I>istriet.~Febniai7  14,  1916.} 

In  the  Matter  of  Application  of  PERCY  HOWELL  for  a 
Writ  of  Habeas  Corpus. 

CuiaNAL  Law— Appeals  ntoic  Jusnoi's  Goust— Construction  op 
Section  1466,  Penal  Code. — ^The  pnmmons  of  section  1466  of  the 
Penal  Code,  that  the  parties  may  appeal  from  justices'  judgments 
'In  like  eases  and  for  like  eanse  as  appeals  may  be  taken  to  the 
supreme  eonrti"  does  not  make  applicable  all  of  the  provisions  re- 
specting the  preparation  of  the  record  to  be  used  on  appeal  as  the 
same  are  outlined  in  title  IZ  ef  said  coda. 


Digitized  byLjOOQlC 


Feb.  1916.]     Matter  of  Appucation  of  Howell.  669 

low— OiviNo  Notice  of  Appeal  A2n>  Fiuno  Bond— Loss  of  Jurisdio- 
xiON  BY  Justice. — ^The  filing  of  a  notice  of  appeal  from  a  judg- 
ment of  the  justice's  court  and  furnishing  the  required  bail  in  the 
amount  fixed  by  the  justice,  after  oonyiction  on  a  misdemeanor 
charge,  ousts  the  justice  of  jurisdiction  to  proceed  further,  and 
removes  the  cause  to  the  superior  court,  notwithstanding  the  ap- 
pellant does  not  prepare  his  statement  on  appeal  within  the  time 
prescribed  by  law;  and  the  justice  has  no  power,  until  the  superior 
eourt  dismisses  the  appeal,  to  issue  an  order  attempting  to  release 
the  bail  and  commit  the  defendant  to  the  custody  of  the  sherifiF. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  District  Court  of  Appeals  for  the  Second  Appel- 
late District  to  discharge  the  respondent  from  the  custody  of 
the  sheriff  of  Los  Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  J.  Hanlon,  and  Walter  T.  Casey,  for  Petitioner. 

Thomas  Lee  Woolwine,  District  Attorney,  and  W.  C.  Doran, 
Deputy  District  Attorney,  for  Bespondent. 

JAMES,  J. — Application  upon  habeas  corpus  for  an  order 
requiring  that  petitioner  be  discharged  from  the  custody  of 
the  sheriff  of  the  county  of  Lob  Angeles.  The  return  admits 
the  facts  stated  in  the  petition.  It  appears  that,  after  trial 
upon  a  charge  amounting  to  a  misdemeanor,  had  in  the  jus- 
tice's court  of  San  Jose  township  in  the  county  of  Los  Ange- 
les, petitioner  was  sentenced  to  pay  a  fine  of  five  hundred  dol- 
lars, or  be  imprisoned  in  the  county  jail  until  that  fine  be 
satisfied,  and  judgment  of  further  imprisonment  for  a  period 
of  six  months  was  imposed.  The  validity  of  that  judgment 
is  not  here  in  question.  After  sentence,  and  within  the  time 
allowed  by  law,  the  defendant  gave  notice  of  appeal  and  de- 
posited the  sum  of  one  thousand  dollars  as  bail  upon  appeal, 
that  amount  being  fixed  by  the  justice.  More  than  fifteen 
days  thereafter,  no  statement  on  appeal  having  been  prepared 
and  no  further  proceedings  having  been  taken  or  notices 
given  on  the  part  of  the  appellant,  the  justice,  of  his  own 
motion,  attempted  to  release  the  bond  and  issued  a  commit- 
ment, declining  to  retain  the  money  given  as  bail  pending 
appeal,  which  the  defendant  still  offered  and  tendered  to  him. 
Under  the  commitment  defendant  was  taken  into  custody, 
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and  is  now  confined  in  the  county  jail.  There  is  some  un- 
certainty in  the  statement  in  the  petition  as  to  the  conditions 
concerning  the  release  of  the  cash  bond;  but  as  no  point  is 
made  touching  that  matter  by  respondent,  we  will  consider 
briefly  the  principal  question  presented.  The  position  of 
respondent  is,  as  represented  by  the  district  attorney,  that 
the  giving  of  the  notice  of  appeal  and  the  bail  on  appeal  in 
the  amount  fixed  by  the  justice  were  not  sufficient  to  effectu- 
ate an  appeal  unless  other  proceedings  were  taken  to  prepare 
a  record  to  be  used  in  the  appellate  court.  It  is  claimed  that 
the  sections  found  in  title  IX  of  part  II  of  the  Penal  Code, 
which  relate  particularly  to  appeals  to  the  supreme  court,  and 
wherein  certain  proceedings  are  required  of  the  appellant  in 
the  way  of  giving  notice  for  the  preparation  of  his  record, 
etc.,  are  applicable.  Section  1466  et  seq.  of  the  Penal  Code 
provide  particularly  for  appeals  to  be  taken  to  the  superior 
court.  Section  1466  reads  as  follows:  "Either  party  may 
appeal  to  the  superior  court  of  the  county  from  a  judgment 
of  a  justice's  or  police  court,  in  like  cases  and  for  like  cause 
as  appeals  may  be  taken  to  the  supreme  court."  Section 
1468  provides  that  the  appeal  to  the  superior  court  from  such 
judgment  of  a  justice's  or  police  court  is  to  be  heard  upon  a 
statement  of  the  case  settled  by  the  justice  or  police  judge, 
which  statement  must  be  filed  and  settled  by  the  court  within 
ten  days  after  the  filing  of  notice  of  appeal.  The  provision 
contained  in  section  1466,  that  parties  may  appeal  from  jus- 
tices' judgments  **in  like  cases  and  for  like  cause  as  appeals 
may  be  taken  to  the  supreme  court,"  we  think  does  not  by 
necessary  effect  make  applicable  all  of  the  provisions  respect- 
ing the  preparation  of  the  record  to  be  used  on  appeal  as  the 
same  are  outlined  in  title  IX  referred  to.  Section  1466  states 
merely  that  the  appeals  are  to  be  taken  in  like  cases  and  for 
like  cause,  but  nowhere  does  its  provisions  carry  the  inference 
that  the  procedure  in  the  preparation  of  the  appeal  is  to  be 
the  same  as  where  the  appeal  is  taken  from  a  judgment  of  the 
superior  court.  Added  force  is  given  to  this  conclusion  when 
we  refer  to  the  terms  of  section  1468,  which  expressly  pro- 
vides that  the  appeal  is  to  be  heard  upon  a  statement  of  the 
case  settled  by  the  justice.  If  the  appeal  is  to  be  so  heard, 
then  surely  the  general  sections  relating  to  appeals  touching 
the  manner  of  preparation  and  kind  of  record  to  be  used, 
cannot  apply.     Section  1468  is  complete  and  exclusive  in  its 


Digitized  byLjOOQlC 


Feb.  1916.]  JuDD  v.  Supbrioe  Court.  671 

relation  to  appeals  from  justice's  and  police  courts.  The  fil- 
ing of  the  notice  of  appeal  and  furnishing  the  required  bail 
in  an  amount  as  fixed  by  the  justice  had  the  effect  of  ousting 
the  jurisdiction  of  the  justice's  court  to  act  further,  and  re- 
moved the  cause  to  the  superior  court.  This,  notwithstanding 
that  it  might  follow  that  the  appeal  should  be  dismissed  for 
lack  of  a  sufficient  record  upon  which  to  present  any  available 
question.  Upon  this  application,  however,  that  question  is  of 
no  materiality.  If  the  defendant's  case  was  by  the  appeal 
taken  transferred  to  the  superior  court,  the  justice  of  the 
peace  could  not  lawfully  issue  a  jail  commitment  until  some 
order  had  been  made  by  the  superior  court  disposing  of  the 
appeal. 

It  is  ordered  that,  upon  production  to  the  sheriff  of  a  cer- 
tificate of  the  justice  showing  the  receipt  by  him  of  the 
amount  of  one  thousand  dollars,  heretofore  fixed  as  bail  upon 
appeal,  petitioner  be  discharged  from  custody. 

Conrey,  P,  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  1494.    Tbird  Appellate  District.— Febniary  14,  1916.} 

C.    D.    JUDD,    Petitioner,    v.    SUPERIOR    COURT    OF 
HUMBOLDT  COUNTY,  Respondent. 

Justice's  CJouboo— Appeal — Time  fob  Feumo  Undebtaiqno. — Under 
section  978a  of  the  Code  of  Civil  Procedure,  m  amended  in  1909, 
the  time  for  filing  an  undertaking  on  appeal  from  a  jaetice's  court 
begins  to  run  from  the  date  of  the  filing  of  the  notice  of  appeal, 
and  not  from  the  date  of  the  service  of  such  notice,  and  the  filing 
of  a  notice  of  appeal  and  undertaking  on  the  same  daj  is  a  com- 
pliance with  the  statute,  notwithstanding  notice  of  the  appeal  waH 
served  seven  days  before  it  was  filed. 

Id. — SuinciENCT  or  Undertaking. — Where  the  form  of  an  undertak- 
ing on  appeal  constitutes  a  bond  on  appeal  as  well  as  an  under- 
taking to  stay  execution,  if  the  undertaking  is  sufficient  as  an 
appeal  bond,  jurisdiction  of  the  appeal  is  acquired,  regardless  of 
the  sufficiency  of  the  bond  to  stay  execution. 

Id. — Undertaking — Inoorrsgt  BsaTAL  oi*  Judgment. — ^An  incorrect 
recital  of  the  date  of  the  rendition  of  judgment  in  the  undertaking 
accompanying  the  notice  of  appeal  does  not  invalidate  the  under- 
taking nor  afl^ect  the  jurisdiction  of  the  appeal 
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Id.— NoncB  of  Appeait— Inoobsbot  Becital  of  Jijdomimt^— Aa  ia- 
eorrect  recital  in  a  notiee  of  appeal  of  the  date  of  the  renditioa 
of  the  judgment  does  not  render  tbe  notiee  inmUd  wbero  tko 
judgment  is  otherwise  eorreetlj  deseribed. 

In.— nJUSTiriGATIGN    OF    SUBKEISflh— STTBSTITUTION    OF    NBW    SUBRUa — 

Where  the  sureties  on  an  undertaking  on  ^peal  are  required  to 
juertifji  there  is  no  objection  to  the  substitution  for  a  surety  who 
fails  to  appear  of  a  new  surety  who  signs  the  same  bond  and 
justifies,  where  the  names  of  the  original  sureties  are  not  inserted 
in  the  body  of  the  instrament. 

APPLICATION  for  a  Writ  of  Prohibition  originally  made 
in  the  District  Coort  of  Appeal  of  the  Third  Appellate  Dis- 
trict directed  against  the  Superior  Court  of  Humboldt  Countsr. 

The  facta  are  stated  in  the  opinion  of  the  court 

3.  R.  Beloath,  N.  J.  Nelson,  and  Arthur  J.  Thateher,  for 
Petitioner. 

T.  A.  Selvage,  for  Bespondent. 

BURNETT,  J.— Petitioner  seeks  to  prohibit  the  superior 
court  from  trying  an  action  originally  tried  in  the  justice 
court  of  Bucksport  township  of  said  county.  The  facts  are 
stipulated  and  need  not  be  set  out  at  length.  In  said  superior 
court  a  motion  was  made  by  petitioner  herein  to  dismiss  the 
appeal  upon  the  ground  that  the  court  was  without  jurisdie- 
tion,  but  it  was  denied.  The  reasons  for  the  daim  of  want  of 
jurisdiction  are  stated  as  follows:  ''First.  That  the  notice 
of  appeal  was  not  sufficient  because  it  did  not  recite  the  cor- 
rect date  of  the  judgment;  Second.  That  the  notice  of  appeal 
was  served  more  than  five  days  prior  to  the  filing  of  the  under- 
taking; Third.  The  undertaking  was  defective  in  this,  that 
the  date  of  entry  of  judgment  was  incorrectly  stated ;  Fourth. 
That  the  undertaking  on  appeal  was  defective  in  this,  that 
the  justice  of  the  peace  permitted  a  new  surety  to  sign  the 
undertaking  and  to  justify  in  the  place  of  one  of  the  original 
sureties ;  and  Fifth.  That  the  undertaking  to  stay  execution 
was  not  in  double  the  amount  of  the  judgment  including  costs 
and  that  the  court  had  no  right  to  permit  the  appellant  to 
give  a  new  bond  to  stay  execution.'' 

To  these  points,  however,  petitioner  seems  to  attach  little 
importance,  except  to  the  second.    This  he  argues  earnestly 
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and  at  considerable  lengtli,  though  it  ia  apparently  as  destitute 
of  merit  as  any  of  the  others.  The  statute  itself  and  the  de- 
cision of  the  supreme  court  in  Rigby  v.  Superior  Court,  162 
Cal.  334,  [122  Pac.  958],  as  we  understand  them,  are  directly 
opposed  to  petitioner's  contention  that  the  five  days  within 
which  the  undertaking  must  be  filed  must  date  from  the  time 
of  service  of  the  notice  of  appeal. 

Section  978a  of  the  Code  of  Civil  Procedure,  as  amended 
in  1909,  provides:  ''The  undertaking  on  appeal  must  be  filed 
within  five  days  after  the  filing  of  the  notice  of  appeal  and 
notice  of  the  filing  of  the  undertaking  must  be  given  to  the 
respondent." 

The  supreme  court,  in  said  decision,  points  out  the  changes 
that  have  been  made  in  the  law  in  respect  of  the  procedure  in 
taking  appeals  and,  among  other  things,  says:  ''The  time  for 
filing  the  undertaking  does  not  begin  to  run,  as  before  it  was 
construed  to  begin,  at  the  time  of  the  rendition  of  the  judg- 
ment. Another  event,  the  filing  of  the  notice  of  appeal,  now 
fixes  the  beginning  of  the  period." 

As  to  the  fact  herein,  the  stipulation  ia:  "That  on  the  19th 
day  of  July,  1915,  said  Stouder  filed  or  caused  to  be  filed  in 
said  justice's  court  and  with  the  justice  of  said  court,  the  said 
notice  of  appeal,  .  .  .  and  on  the  same  day  filed  with  said  jus- 
tice's court  and  with  the  justice  of  said  court  an  undertaking. 
.  .  .  That  on  the  2l8t  day  of  July,  1915,  the  said  Chaa.  H. 
Stouder  served  upon  petitioner  herein  a  notice  of  filing  notice 
of  appeal  and  undertaking  on  appeal,"  etc.  It  thus  appears 
that  jbhe  notice  of  appeal  and  the  undertaking  were  filed  the 
same  day  and  two  days  thereafter  notice  was  given  of  the  filing 
of  the  same.  Thus  was  said  statute  strictly  complied  with, 
and  it  is  of  no  moment  that  said  notice  of  appeal  had  been 
served  upon  petitioner  seven  days  before  it  was  actually  filed. 

As  to  the  form  of  the  undertaking  it  is  apparent  that  it 
constituted  a  bond  on  appeal  as  well  as  an  attempted  under- 
taking to  stay  execution.  But  its  sufficiency  to  perform  the 
latter  function  is  not  a  jurisdictional  question  and  is  not  in- 
volved in  this  proceeding.  If  the  undertaking  was  sufficient 
as  an  appeal  bond,  the  superior  court  acquired  jurisdiction  of 
the  cause  regardless  of  the  sufficiency  of  said  bond  to  stay 
execution.  And  it  may  be  said,  also,  that  it  is  a  matter  of  no 
moment  here  whether  the  superior  court  was  justified  in  allow- 
ing an  undertaking  to  stay  execution  to  be  filed  in  that  court 
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At  most,  it  was  an  error  not  involving  a  question  of  joiiadio- 
tion  and  not  to  be  corrected  in  this  proceeding.  Besides,  the 
appeal  on  questions  of  law  and  fact  operated  to  vacate  and  set 
aside  the  judgment  rendered  in  the  justice  court,  and  thus  if 
error  was  committed  in  allowing  said  undertaking  to  be  filed 
it  was  without  prejudice. 

In  Bullard  v.  McArdle,  98  Cal.  355,  [35  Am.  St.  Rep.  176, 
33  Pac.  193],  it  is  said:  "By  perfecting  the  appeal  from  the 
justice  court  the  case  was  entirely  removed  from  that  court 
and  only  the  superior  court  has  thereafter  jurisdiction  in  the 
matter.  The  judgment  in  the  justice  court  was  not  merely 
superseded  but  by  the  removal  of  the  record  was  vacated  and 
set  aside.  When  the  effect  of  the  appeal  is  to  transfer  the  en- 
tire record  to  the  appellate  court,  and  to  cause  the  action  to 
be  retried  in  that  court  as  if  originally  brought  therein,  as  is 
the  case  when  appeals  are  taken  from  a  justice's  court  on 
questions  of  both  law  and  fact,  the  judgment  appealed  from 
is  completely  annulled  and  is  not  thereafter  available  for  any 
purpose." 

The  points  made  by  petitioner  are,  indeed,  clearly  and  cor- 
rectly answered  in  the  opinion  of  the  Honorable  George  D. 
Murray,  judge  of  said  superior  court,  filed  in  denying  said 
motion  to  dismiss  said  appeal,  as  follows: 

''This  is  a  motion  to  dismiss  an  appeal  taken  by  the  defend- 
ant on  questions  of  both  law  and  fact  from  a  judgment  ren- 
dered against  him  in  the  above-entitled  action  by  the  justice's 
court  of  Bucksport  township. 

''In  the  notice  of  appeal  the  date  of  the  rendition  of  the 
judgment  rendered  by  the  justice's  court  is  incorrectly  stated, 
but  otherwise  the  notice  correctly  describes  the  judgment. 

"It  is  conceded  that  only  one  judgment  was  rendered  by  the 
justice  in  the  case,  and  it  will  be  noted  that  the  section  of 
the  code  providing  for  the  notice  of  appeal  does  not  require 
the  date  of  rendition  of  the  judgment  to  be  stated  in  the  no- 
tice. Under  such  circumstances  the  notice  of  appeal  in  ques- 
tion sufficiently  describes  the  judgment  rendered  in  the  action 
as  the  one  appealed  from  although  the  date  of  its  rendition  is 
incorrectly  stated.    It  is  a  sufficient  notice  of  appeal. 

"In  Sherman  v.  Rolberg,  9  Cal.  17,  the  court  had  under  con- 
sideration  an  appeal  from  a  justice's  court  in  which  the  notice 
of  appeal  stated  that  the  judgment  appealed  from  was  ren- 
dered July  4, 1857,  whereas  as  a  matter  of  fact  it  was  rendered 
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July  2, 1857.  Concerning  that  notice  the  supreme  court  said: 
'The  mistake  in  the  date  of  the  judgment,  as  stated  in  fhe 
notice  of  appeal  which  was  served  on  respondents,  was  not 
material.     The  notice  is  sufficient.' 

**The  fact  that  in  the  recital  of  the  rendition  of  the  judg- 
ment in  the  undertaking  accompanying  the  notice  of  appeal, 
the  date  of  such  rendition  is  incorrectly  stated,  is  not  material 
and  does  not  invalidate  the  undertaking,  for  the  same  reasons 
that  the  incorrect  recital  did  not  invalidate  the  notice  of 
appeal. 

''The  undertaking  filed  with  the  justice  at  the  same  time 
the  notice  of  appeal  was  filed,  contains  an  undertaking  on  the 
part  of  the  sureties  in  the  sum  of  $100.00  for  the  payment  of 
costs  on  appeal,  and  also  an  undertaking  on  their  part  in  the 
sum  of  $330.00  to  stay  execution  on  the  judgment  appealed 
from.  The  undertaking  on  appeal  may  be  in  the  same  instru- 
ment with  the  other  undertaking  to  stay  execution.  And  it 
may  be  sufficient  as  an  undertaking  on  appeal  and  insufficient 
to  stay  execution  on  the  judgment  (Hayne  on  New  Trial  and 
Appeal,  1st  ed.,  sec.  214.) 

"The  undertaking  on  appeal  contained  in  said  instrument 
is  in  the  following  form:  'Now,  therefore,  in  consideration  of 
the  premises  and  of  such  appeal,  we  the  undersigned  residents 
of  said  county  and  state  do  hereby  undertake,  jointly  and 
severally,  in  the  sum  of  one  hundred  dollars,  and  promise  on 
the  part  of  appellant  to  pay  all  costs  which  may  be  awarded 
against  the  appellant  on  said  appeal,'  etc 

"The  undertaking  staying  execution  contained  in  said  in- 
strument is  in  the  following  form:  'And  whereas,  the  appel- 
lant claims  a  stay  of  proceedings  and  is  desirous  of  staying 
execution  of  said  judgment  so  appealed  from,  we  do  further  in 
consideration  thereof,  and  of  such  stay,'  etc. 

"The  instrument  was  subscribed  by  Peter  Delany  and  E. 
Swanson  at  the  time  it  was  filed  with  the  justice.  The  suffi- 
ciency of  the  sureties  wajs  excepted  to  and  the  sureties  were 
notified  to  appear  before  the  justice  and  justify.  At  the  ap- 
pointed time,  or  the  time  to  which  the  matter  was  continued, 
Peter  Delany  was  out  of  the  county,  but  E.  Swanson  appeared 
and  with  him  W.  H.  Bowersox.  Over  the  objection  of  the 
plaintiff  W.  H.  Bowersox  was  permitted  to  sign  (subscribe) 
the  instrument.  Both  E.  Swanson  and  W.  H.  Bowersox  then 
justified  and  the  justice  of  the  peace  approved  the  undertaking. 
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''As  I  read  the  opinion  of  the  supreme  court  of  this  state 
in  Bemieti  v.  Superior  Court,  113  Cal.  440,  [45  Pac.  808], 
that  decision  is  by  implication  an  authority  for  the  procedure 
followed  in  the  case  before  us.  That  case  involved  an  appeal 
from  a  judgment  of  a  justice's  court  in  San  Diego  county. 
The  undertaking  on  appeal  was  in  the  following  form:  *Now, 
therefore,  in  consideration  of  the  premises,  and  of  such  ap- 
peal, we,  the  undersigned,  E.  W.  Newkirk,  and  E.  W.  Chase, 
of  the  county  of  San  Diego,  aforesaid,  do  hereby  jointly  and 
severally  undertake  in  the  sum  of  one  hundred  dollars  that 
the  appellants  will  pay  all  costs  which  may  be  awarded  against 
them  on  the  said  ap))eal,'  etc.  The  undertaking  was  signed 
by  Newkirk  and  Chase.  The  respondent  excepted  to  the  soflS- 
ciency  of  the  sureties  and  on  the  day  appointed  for  the  sure- 
ties to  justify  Newkirk  did  not  appear  and  did  not  justify. 
But  Chase  appeared  and  with  him  one  Gassen.  Oassen  was 
permitted  over  objection  to  sign  the  undertaking  already  on 
file,  and  then  he  and  Chase  justified  and  the  undertaking  was 
approved  by  the  justice.  The  supreme  court  said,  in  the 
course  of  its  opinion:  'In  this  case  Newkirk,  one  of  the  sure- 
ties, failed  to  appear  and  justify,  and  if  the  proceedings  had 
been  left  in  that  situation  the  appeal  would  necessarily  fail, 
as  provided  by  the  law  we  have  quoted.  Did  the  appearance 
of  Gassen  in  the  case  cure  the  trouble  t  It  did  not.  As  the 
undertaking  is  presented  to  us,  we  are  clear  that  Gassen  could 
not  be  held  liable  if  a  recovery  were  sought  upon  it.'  ...  It 
appears  that  Gassen  does  not  agree  to  do  anything.  He  makes 
no  promises.  He  does  not  acknowledge  himself  to  be  bound 
in  any  amount  or  upon  any  conditions.  His  name  is  simply 
attached  to  an  undertaking  which,  upon  its  face,  shows  that 
he  is  not  a  party  to  it.  .  .  .  Here  the  names  of  the  two  pur- 
ported sureties  are  inserted  in  the  body  of  the  bond,  and  (Las- 
sen's  name  is  not  one  of  them ;  the  insertion  of  these  two  other 
names  results  in  the  necessary  exclusion  of  his  name.  It  can- 
not be  assumed  that  his  name  was  intended  to  be  placed  there, 
for  there  is  no  room  for  it ;  the  space  which  it  should  occupy 
is  already  taken;  in  effect,  his  name  is  expressly  excluded. 
Without  an  agreement  of  some  kind  upon  his  part  to  be  bound 
no  obligation  rests  upon  him,  and  here  there  is  no  agreement 
Newkirk  having  failed  to  justify,  and  Gassen  not  being  bound 
by  the  undertaking,  the  appeal  must  fail  as  lacking  in  th« 
essential  requisite  of  a  valid  undertaking.' 
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*'The  supreme  court  did  not  criticise  the  procedure  of  per- 
mitting Gassen  to  sign  the  undertaking  at  the  time  of  the 
justification  and  we  assume  from  such  omission  that  such  pro- 
cedure is  not  objectionable.  The  sole  criticism  was  that  it  did 
not  become  Oassen  's  bond,  and  that  conclusion  came  from  the 
fact  that  the  peculiar  wording  of  the  body  of  the  bond,  to-wit: 
'We,  the  undersigned,  E.  W.  NewKrk  and  P.  E.  Chase,'  ex- 
pressly excluded  Gassen,  and  everyone  else  except  Newkirk 
and  Chase.  The  inference  is  that  if  the  undertaking  had  not 
so  excluded  Gassen,  he  would  have  become  bound  by  his  sign- 
ing it,  and  that  under  such  circumstances  the  undertaking 
would  have  been  sufficient.  Chief  Justice  Beatty  dissented 
from  the  majority  decision  in  the  Bennett  case,  saying  that 
*  Gassen  by  signing  the  bond  became  a  party  to  and  was  bound 
by  it' 

''In  the  case  before  us,  the  names  of  the  sureties  were  not 
inserted  in  the  body  of  the  instrument.  It  is  'We  the  under- 
signed* who  are  bound.  The  name  of  Bowersox  was  not  ex- 
cluded from  the  list  of  sureties  to  be  bound,  and  in  my  opinion 
he  became  bound  upon  the  undertaking  and  the  undertaking 
thereby  became  a  sufficient  undertaking  in  the  sum  of  $100.00 
for  the  payment  of  costs  upon  this  appeal. 

'*The  undertaking  on  this  appeal  was  filed  with  the  justice 
within  five  days  after  the  filing  of  the  notice  of  appeal  and 
both  were  filed  within  thirty  days  after  the  rendition  of  the 
judgment.  In  fact,  the  new  surety,  Bowersox,  had  signed  the 
undertaking,  and  both  he  and  the  other  surety,  Swanson,  had 
justified  within  five  days  after  filing  the  notice  of  appeal,  and 
within  thirty  days  after  the  rendition  of  the  judgment  Both 
the  notice  and  the  undertaking  were  in  time." 

The  order  to  show  cause  is  dischai^d  and  the  writ  is  denied. 

Chipman,  P.  J.,  and  Hart|  J.,  concurred. 
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[Civ.  No.  1436.    Third  Appellate  District.— Pebniarj  14, 1916.] 

GEORGE   H.   RUCKER,  Respondent,  v.  SAMUEL  CAR- 
PENTER, Appellant 

Pbomissort  Note — Indobsemknt — Passing  op  Title. — The  rignatore 
of  the  payee  of  a  promissory  note  on  the  back  below  the  words 
"demand,  notice  and  protest  waived"  eonertitutes  a  sufficient  indorse- 
ment to  pass  the  title  to  the  holder. 

Id. — Evidence — Assignment — Tims  of. — In  an  action  on  a  promissory 
note,  it  is  not  error  to  allow  the  plain tifiP  to  testify,  over  objection, 
when  and  where  the  note  was  assigned  to  him,  the  objeetion  not 
being  that  the  question  assumed  an  assignment  made,  where  the 
witness  testified  that  the  note  was  assigned  to  him  for  a  valuable 
consideration  and  had  never  been  paid. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Siski- 
you County,  and  from  an  order  denying  a  new  trial.  Jamea 
P.  Lodge,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  P.  Cobum,  for  Appellant 

James  D.  Pairchild,  for  Respondent 

CHIPMAN,  P.  J.— Plaintiff  alleges  in  his  complaint  that, 
on  May  20,  1913,  at  Charlestown,  West  Virginia,  defendant 
executed  and  delivered  to  J.  R.  Pentuff  his  promissory  note 
in  words  and  figures  following: 
**  $600.00.  Charlestown,  W.  Va.,  May  20th,  1913. 

"Six  months  after  date,  I  promise  to  pay  to  the  order  of 
J.  R.  Pentuff,  Six  Hundred  Dollars  for  value  received,  nego- 
tiable and  payable  at  the  Parmers  and  Merchants  Deposit  Co., 
Charlestown,  W.  Va. 

''Samuel  Carpenter, 
"Post  office.  Gazelle,  Cal." 

That,  prior  to  the  commencement  of  this  action,  for  a  valu- 
able consideration,  said  J.  R.  Pentuff  sold,  assigned,  and  trans- 
ferred said  promissory  note  to  plaintiff,  and  plaintiff  ever 
since  has  been,  and  now  is,  the  owner  and  holder  thereof;  that 
at  maturity,  to  wit,  on  November  20,  1913,  said  note  was  pre- 
sented at  said  Farmers  and  Merchants'  Deposit  Company,  at 
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Charlestown,  West  Virginia,  to  defendant  for  payment  but 
payment  was  not  made;  that  due  notice  thereof  was  given  to 
said  Pentuff;  that  defendant  has  not  paid  said  note  or  any 
part  thereof  to  said  Pentuflf  or  to  plaintiff,  and  the  whole 
thereof  is  due,  owing,  and  unpaid,  together  with  interest  at 
seven  per  cent  per  annum  from  said  May  20,  1913,  amounting 
to  $58.80.    The  complaint  is  verified. 

A  general  demurrer  to  the  complaint  was  overruled  and  de- 
fendant answered :  Denied  the  alleged  sale  and  transfer  of  said 
note  and  plaintiff's  alleged  ownership  thereof,  but  did  not 
deny  its  execution  and  delivery ;  denied,  on  information  and 
belief,  that  said  note  was  presented  for  payment  or  that  due 
notice  thereof  was  given  to  said  Pentuff  as  alleged  in  the  com- 
plaint; denied  that  "said  note  was  ever  presented  to  him  in 
person  at  any  time  or  place."  For  further  answer,  alleged 
that  said  note  was  given  by  defendant  to  said  Pentuff  as 
security  for  the  payment  of  three  hundred  dollars  and  no 
more ;  that  three  hundred  dollars  was  all  the  money  or  thing 
of  value  received  by  defendant  for  said  note. 

A  jury  was  waived  and  the  court  tried  the  cause  and  made 
the  following  findings :  That  defendant  executed  and  delivered 
the  note  as  alleged  in  the  complaint,  setting  out  the  note  in 
the  findings;  that,  prior  to  the  commencement  of  the  action, 
said  Pentuff  sold  and  transferred  said  note  to  plaintiff,  who 
ever  since  has  been,  and  now  is,  the  owner  and  holder  thereof, 
and  that  at  its  maturity  as  alleged  in  the  complaint  the  note 
was  presented  for  payment  as  alleged  and  was  not  paid,  and 
that  due  notice  thereof  was  given  said  Pentuff  and  that  neither 
said  Pentuff  nor  defendant  has  paid  the  same  nor  any  part, 
but  the  whole  thereof  is  due  and  unpaid,  together  with  interest 
at  six  per  cent  per  annum  from  May  20,  1913.  Thereupon 
judgment  was  duly  entered  for  the  sum  of  $670.40  and  costs, 
amounting  to  $14.25. 

Defendant  appeals  from  the  judgment  and  the  order  deny- 
ing his  motion  for  a  new  trial,  and  brings  up  the  record  under 
the  alternative  method. 

The  testimony  was  taken  by  deposition.  Plaintiff  testified 
that  he  is  the  holder  and  owner  of  the  promissory  note  at- 
tached to  his  deposition,  which  reads  as  set  out  in  the  com- 
plaint and  was  thus  indorsed:  "May  22,  1913.  Demand,  no- 
tice and  protest  waived.  J.  R.  Pentuff."  Also  indorsed  with 
rubber  stamps  under  the  foregoing  as  follows:  "Pay  to  the 
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order  of  any  Bank,  Banker  or  Trust  Co.,  prior  indorsements 
guaranteed,  Nov.  11th,  1913,  the  Arlington  National  Bank, 
69^24,  of  Eosslyn,  Va.,  68-424,  G.  T.  Merchant,  Cashier." 
Plaintiff  testified  to  the  genuineness  of  Pentufl's  signature. 
He  was  asked  the  following  question:  **When  and  where  was 
said  note  assigned  to  you  7"  To  which  defendant  objected 
"on  the  ground  that  it  called  for  the  conclusion  of  the  wit- 
ness, that  it  was  incompetent,  and  not  the  best  evidence.*' 
The  objection  was  overruled  and  defendant  excepted.  Plain- 
tiff answered:  "May  22,  1913,  at  Arlington  National  Bank, 
Eosslyn,  Va.'*  He  testified  further,  without  objection,  that 
"the  note  was  assigned  for  a  valuable  consideration";  that 
it  was  cashed  and  he  paid  the  money  to  Pentuff,  and  neither 
defendant  nor  anyone  else  "has  ever  made  any  payment  on 
account  of  said  note  and  that  the  note  was  protested."  The 
note  was  then  offered  in  evidence  as  above  set  out,  to  which 
defendant  objected  on  the  ground  "that  the  same  was  not  in- 
dorsed by  Pentuff  and  further  that  it  appears  that  the  Arling- 
ton National  Bank,  on  November  11,  1913,  had  indorsed  it 
payable  to  any  bank,  banker  or  trust  Co.  and  that  no  bank, 
banker  or  trust  Co.  had  subsequently  indorsed  the  same  to 
anyone  or  at  all;  that  the  same  was  incompetent,  irrelevant 
and  immaterial."  The  objection  was  overruled  and  defend- 
ant excepted. 

On  cross-examination  plaintiff  testified  as  follows:  "The 
arrangements  regarding  said  note  other  than  appears  thereon 
was  Pentuff  gave  his  note  for  90  days,  putting  up  this  note  as 
collateral  with  the  understanding  that  the  Pentuff  note  should 
be  renewed  at  the  expiration  of  90  days,  and  at  maturity  of 
the  Carpenter  note,  Pentuff 's  note  was  to  be  paid,  the  Pentuff 
note  was  not  paid.  The  consideration  on  my  part  for  the 
note  was:  That  Mr.  Pentuff  represented  himself  to  be  a 
preacher,  saying  he  ran  a  female  seminary,  saying  that  he 
had  to  take  a  great  many  notes  in  settlement  of  tuition  fees 
and  therefore  had  to  use  some  of  the  notes  in  other  banks 
than  those  at  Charlestown,  West  Virginia,  where  his  seminary 
was.  I  paid  Pentuff  five  hundred  dollars  in  cash  and  was  to 
refund  him  the  difference  when  Carpenter's  note  was  paid. 
It  is  not  a  fact  that  the  note  in  question  was  delivered  to  me 
in  pledge  by  Pentuff  as  security  for  money  by  him  borrowed 
from  me.  The  Carpenter  note  was  the  one  offered  for  dis- 
count and  the  Pentuff  note  was  subsequently  added  only  be- 
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cause,  of  the  rule  of  the  bank,  that  no  paper  could  be  dis- 
counted when  running  for  more  than  90  days,  therefore  the 
Pentuff  note  was  made  for  90  days  and  renewed  for  a  like 
period  to  mature  with  the  Carpenter  note.  The  Pentuflf  note 
has  never  been  paid." 

Defendant,  called  as  a  witness  in  his  own  behalf,  was  asked 
the  following  question:  **Por  what  purpose  did  you  give  this 
note  sued  on  in  this  caset"  Plaintiff  objected  on  the  ground 
that  "it  calls  for  a  conclusion  of  the  witness  and  is  an  attempt 
to  vary  the  terms  of  a  written  instrument.*'  The  objection 
was  sustained  and  defendant  excepted.  He  was  also  asked 
whether  he  received  anything  except  three  hundred  dollars 
as  a  consideration  of  the  note,  to  which  objection  by  plaintiff 
was  sustained,  and  exception  noted,  on  the  alleged  ground 
that  it  was  an  attempt  to  vary  the  terms  of  a  written  instru- 
ment. He  testified,  on  cross-examination,  that  ''he  never  re- 
ceived a  notice  of  protest,"  and  that  he  ''signed  the  note  in 
question."    He  gave  no  further  testimony. 

Pentuff,  payee  of  the  note,  was  called  as  a  witness  for  de- 
fendant and  was  asked  the  following  questions:  "Did  you  ever 
indorse  that  note  to  the  plaintiff!"  To  which  plaintiff  ob- 
jected that  "it  called  for  a  conclusion  of  the  witness  and 
tended  to  vary  the  terms  of  a  written  contract."  Objection 
sustained  and  exception  taken.  "Q.  Did  you  ever  sell,  assign, 
or  transfer  that  note  to  the  plaintiff  in  writing!"  To  which 
a  like  objection  was  made  and  sustained,  defendant  excepting. 
On  cross-examination  he  testified:  "Defendant  never  paid 
me  any  part  of  this  note,  plaintiff  never  made  any  demand 
upon  me  for  the  payment  of  this  note.  No  part  of  this  note 
has  been  paid  to  me."  The  foregoing  is  all  the  evidence  in 
the  case  appearing  in  the  transcript 

We  will  notice  the  points  now  urged  in  defendant's  brief. 
The  introduction  of  the  note  was  objected  to  on  the  ground 
that  it  had  not  been  indorsed  by  the  payee,  and  that  the  only 
indorsement  was  to  a  "bank,"  etc.,  which  had  not  indorsed 
the  note  to  plaintiff.  It  is  contended  that  the  words,  "de- 
mand, notice,  and  protest  waived,"  did  not  constitute  an  in- 
dorsement. In  Loustalot  v.  Calkins,  120  Cal.  688,  [53  Pac. 
258],  the  words,  "waiving  notice  and  protest"  above  the 
payee's  signature  on  the  back  of  the  note  was  held  to  be  an 
indorsement  as  defined  in  section  3117  of  the  Civil  Code. 
(See  Bunker  v.  Osbam,  132  Cal.  480,  [64  Pac.  853].)     The 
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question  here  is  not  whether  Pentuff  became  liable  by  the  in- 
dorsement as  an  indorser  or  as  an  assignee,  a  distinction  some- 
times arising  out  of  the  form  of  the  indorsement.  The  ques- 
tion is,  Did  it  have  the  effect  to  pass  title  to  the  holder! 
Pentuff  is  not  a  party  to  the  action  and  is  not  concerned  in  it. 
An  assignment  would  follow  by  implication  by  the  mere  signa- 
ture. The  writing  over  the  signature  does  not  destroy  the 
assignment  which  the  law  imports  from  the  signature  per  se. 
(1  Daniel  on  Negotiable  Instruments,  sec.  688c.)  The  words 
preceding  the  signature  were  not  meant  to  apply  to  the  in- 
dorser. He  intended  to  waive  demand,  notice,  and  protest 
in  favor  of  the  holder  by  virtue  of  his  indorsement.  In  other 
words,  he  in  effect  assigned  the  note  and  waived  demand,  no- 
tice, and  protest  upon  him.  {Hendrix  v.  Bauhard,  138  Ga. 
473,  [Ann.  Cas.  1913D,  692,  43  L.  R.  A.  (N.  S.)  1028,  75 
S.  E.  588],  cited  by  respondent.)  The  indorsement  was  in 
blank,  1.  e.,  to  no  particular  person,  and  the  note  became  pay- 
able to  bearer.  (1  Daniel  on  Negotiable  Instruments,  sec. 
693  )  The  subsequent  indorsement  by  the  Arlington  National 
Bank  did  not  affect  plaintiff's  right  as  holder  and  owner  of 
the  note,  and  that  he  was  the  owner  and  holder  was  undis- 
puted. He  could  strike  out  any  subsequent  or  intermediary 
indorser.  (Id.,  sec.  694a.)  The  note  was  properly  admitted 
in  evidence. 

It  was  not  error  to  ask  plaintiff  when  and  where  the  note 
was  assigned  to  him.  The  objection  was  not  that  the  question 
assumed  an  assignment  made  and  did  not  call  for  the  conclu- 
sion of  the  witness.  Without  objection  the  witness  testified 
that  the  note  was  assigned  to  him  for  a  valuable  consideration 
and  has  never  been  paid.  On  his  cross-examination  he  ex- 
plained all  the  facts,  and  they  were  not  disputed.  When 
Pentuff  was  testifying  he  was  asked,  "Did  you  ever  indorse 
that  note  to  the  plaintiff  T'  and  **Did  you  ever  sell,  assign, 
or  transfer  that  note  to  the  plaintiff  in  writing!"  These 
questions  were  put  to  the  witness  upon  defendant's  theory 
that  the  indorsement  did  not  amount  in  law  to  a  transfer. 
The  witness  was  not  asked  whether  his  signature  on  the  back 
of  the  note  was  genuine.  The  question  called  for  the  opinion 
of  witness  whether  he  had  "assigned  the  note  in  writing  to 
plaintiff,"  which  called  for  a  conclusion.  Counsel  could  have 
brought  out  all  the  facts,  had  he  so  desired,  from  which  the 
court  could  have  determined  whether  an  assignment  had  been 
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made.  Furthermore,  the  fact  that  Pentuff  had  indorsed  the 
note  as  shown  was  not  disputed,  and  hence  it  was  not  allow- 
able for  him  to  testify  as  to  its  effect,  nor  could  he  under  the 
general  denial  of  assignment,  having  alleged  no  matter  by 
way  of  special  defense,  call  the  assignment  in  question. 
(Oiselman  ▼.  Starr,  106  Cal.  651,  658,  [40  Pac.  8].) 

Appellant  complains  that  he  was  by  the  ruling  of  the  court 
deprived  of  the  opportunity  to  prove  by  Pentuff  that  but  three 
hundred  dollars  was  given  to  him.  Counsel  says:  "Where 
there  is  any  doubt  of  the  intention  of  Pentuff  in  affixing  his 
signature  to  the  back  of  that  note,  his  testimony  ought  to  have 
been  allowed  to  clear  it  up."  We  do  not  doubt  that  the  court 
would  have  permitted  defendant  to  show  by  Pentuff  just  what 
the  transaction  was,  but  no  other  questions  were  asked  him — 
the  purpose  of  counsel  apparently  having  been  to  get  from  the 
witness  an  opinion  as  to  whether  what  he  did  amounted  to  an 
assismment. 

We  discover  no  prejudicial  error  in  the  record. 

The  judgment  and  order  are  affirmed. 

Harti  J;  and  Burnett,  J.,  ooncurred. 


[Ciy.  No.  1880.    Beoond  Appelate  District.— February  15,  191«.> 

THE  RINDGE  COMPANY  (a  Corporation),  Respondent,  ▼. 
THE  CITY  COUNCIL  OF  THE  CITY  OP  LOS 
ANOELES  et  al.,  Appellants. 

Street  Law— Pbooeedings  undxb  Aot  of  1903 — Objeotions  to  As- 
sessment— Negleot  or  GliEBx  lo  Pbissnt  m  Tims— Jueisdiction 
or  Council. — ^Upon  proceedings  had  mnder  the  Street  Opening  Act 
of  1903,  where  the  clerk  of  the  city  council,  through  inadyertence 
or  other  cause,  fails  and  neglects,  as  provided  bj  section  19  of 
such  act,  to  present  or  laj  before  the  eouncil  the  assessment  and 
objections  filed  thereto  at  the  next  regular  meeting  of  the  eouncil 
after  the  expiration  of  the  time  for  filing  sueh  objections,  the 
eouncil  has  no  jurisdiction  hy  the  notice  so  given  to  act  in  the 
premises,  but  it  does  not  thereby  lose  juriedietion  of  the  entire 
proceeding,  and  upon  a  republication  of  the  notiee,  in  accordance 
with  the  provisions  of  section  18  of  the  act,  it  has  jurisdiction 
thereafter,  upon  presentation  of  the  assessment  and  objections 
within  the  required  time^  te  males  aa  order  confirming  the  a«es»- 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Lewis  R.  Works,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oonrt 

Albert  Lee  Stephens,  City  Attorney,  Howard  Robertson, 
Assistant  City  Attorney,  and  Charles  S.  BumeU,  Assistant 
City  Attorney,  for  Appellants. 

Edwin  A.  Meserve,  and  Shirley  E.  Meserve,  for  Respondent 

Hanson,  Hackler  ft  Heath,  Amid  Curiae. 

SHAW,  J. — This  is  an  appeal  from  a  judgment  rendered 
in  a  proceeding  instituted  in  the  superior  court  of  Los  Ange- 
les County,  whereby  it  was  sought  to  have  certain  acts  of  the 
city  council  of  the  city  of  Los  Angeles,  in  confirming  an  as- 
sessment made  to  cover  the  cost  of  opening  Broadway  from 
Tenth  Street  to  Pico  Street,  declared  null  and  void  for  want 
of  jurisdiction. 

The  writ  was  issued  and  upon  return  thereto  a  hearing  was 
had,  wherein  the  court  caused  to  be  entered  a  judgment  as 
prayed  for  by  petitioner,  declaring  said  action  of  the  city 
council  void,  from  which  judgment  this  appeal  is  prosecuted. 

It  appears  that  under  the  Street  Opening  Act  of  1903  and 
the  several  amendments  thereto,  [Stats.  1903,  p.  376],  the 
city  council  of  Los  Angeles,  in  May,  1913,  initiated  proceed- 
ings for  the  opening  of  Broadway,  a  street  in  said  city,  from 
Tenth  Street  to  Pico  Street,  all  of  which  proceedings  up  to 
and  including  the  making  of  the  assessment,  plat,  and  dia- 
gram, and  the  filing  of  the  same  with  the  derk  of  the  council 
on  December  30, 1914,  it  is  conceded  were  duly  had  and  taken 
as  provided  for  by  the  act.  On  December  31, 1914,  the  derk, 
as  required  by  section  18  of  the  act,  gave  notice  by  due  pub- 
lication thereof  requiring  all  persons  interested  in  the  matter 
to  file  with  him  their  objections  to  the  confirmation  of  the 
assessment.  Within  thirty  days  after  the  first  publication  of 
said  notice  a  number  of  parties  owning  property  affected  by 
the  assessment  filed  protests  and  objections  thereto  with  the 
clerk  of  the  city  council,  as  provided  by  section  19  of  the  act; 
which  section  also  provides  that  ^'the  clerk  shall,  at  the  next 
regular  meeting  of  the  city  council  after  the  expiration  of  the 
time  for  filing  objections,  lay  said  assessment  and  all  objcc- 
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tions  so  filed  with  him  before  the  council;  and  said  council 
shall  hear  all  such  objections  at  said  meeting,  or  at  any  other 
time  to  which  the  hearing  thereof  may  be  ad joumed,  and  pass 
upon  such  assessment."  The  next  regular  meeting  after  the 
expiration  of  the  thirty  days  required  for  the  publication  of 
said  notice  so  given  by  the  clerk  was  held  on  the  first  day  of 
February,  1915,  at  which  time  the  derk  should  have  presented 
the  assessment  and  the  objections  so  filed  against  the  confirma- 
tion thereof  to  the  council.  Through  inadvertence  or  other 
cause — the  reason  not  appearing — ^the  clerk,  however,  failed 
and  neglected  to  present  or  lay  the  assessment  and  objections 
before  the  council  at  this  regular  meeting  so  held  on  Febru- 
ary 1,  1915;  but  at  the  meeting  next  following,  he  did  lay 
the  same  before  the  council,  which,  assuming  jurisdiction  to 
act,  proceeded  with  the  hearing  of  the  objections  to  the  assess- 
ment so  filed,  and  after  ordering  certain  corrections  and  modi- 
fications thereof  made,  confirmed  the  assessment  as  thus 
corrected.  Thereafter  the  plaintiff  instituted  in  the  supe- 
rior court  a  certiorari  proceeding,  No.  B-23218,  wherein 
it  sought  to  have  the  order  and  action  of  the  city  council 
so  had  and  taken  declared  null  and  void.  The  question 
there  presented,  and  upon  which  the  court  rendered  its 
judgment,  appears  to  have  been  identical  with  that  involved 
in  the  case  of  Sianer  v.  City  of  Los  Angeles,  8  Cal. 
App.  607,  [97  Pac.  692].  In  that  case  it  was  held  that  the 
publication  of  the  notice  required  by  section  18,  pursuant  to 
which  objections  to  the  assessment  had  been  filed,  in  the  ab- 
sence of  presentation  thereof  made  by  the  derk  to  the  council 
at  its  next  regular  meeting  hdd  after  the  thirty  days  speci- 
fied in  the  notice  for  filing  objections,  no  action  at  such  meet- 
ing having  been  had  by  the  council  as  to  the  hearing  of  the 
objections,  did  not  authorize  the  council,  at  a  subsequent  meet- 
ing, to  act  upon  said  assessment  and  objections.  In  rendering 
judgment  upon  the  application  for  writ  of  review  in  said  case 
hereinbefore  referred  to  as  No.  B-23218,  the  court  followed 
the  law  as  laid  down  in  the  Stoner  case,  and  held  that  by 
reason  of  the  clerk's  failure  to  present  the  assessment  and 
protests  to  the  council  at  its  first  regular  meeting  following 
the  expiration  of  the  thirty  days  fixed  for  filing  objections, 
no  jurisdiction  was  conferred  upon  the  council  by  the  notice 
so  given  to  act  in  confirmation  of  the  assessment  at  a  subse- 
quent meeting.    From  this  judgment,  as  to  the  correctness  of 
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which  we  entertain  no  doubt,  the  council,  by  resolution,  re- 
solved that  it  would  prosecute  no  appeal,  and  instructed  the 
clerk  to  publish  the  notice  required  by  section  18  of  the  act 
Thereafter,  on  April  28,  1915,  the  clerk  of  the  city  council,  as 
provided  in  said  section  18,  caused  to  be  duly  published  a  new 
notice  requiring  all  persons  interested  to  file  with  him  their 
objections,  if  any  they  had,  to  the  confirmation  of  the  said 
assessment,  and  within  thirty  days  immediately  following  the 
first  publication  of  said  notice  certain  protests  and  objections 
to  the  confirmation  of  the  assessment  were  filed,  which,  to- 
gether with  the  assessment,  at  the  first  meeting  of  the  council 
following  the  expiration  of  thirty  days  from  the  first  publi- 
cation of  the  notice,  the  clerk  presented  to  the  council,  which 
proceeded  regularly  and  in  accordance  with  the  provisions 
of  the  act  to  hear  the  protests  and  objections  filed,  after 
which,  on  June  14,  1915,  it  made  an  order  confirming  the 
assessment.  Thereafter  plaintiff  instituted  this  proceeding 
for  certiorari,  wherein  the  trial  court  adjudged  the  action  of 
the  council  in  making  the  order  confirming  the  assessment  null 
and  void  for  want  of  jurisdiction. 

The  chief  contention  of  respondent  and  ground  upon  which 
it  is  apparent  the  trial  court  based  its  decision  is  that  by 
reason  of  the  failure  of  the  derk  to  present  the  assessment 
and  objections  thereto  at  the  regular  meeting  of  the  council 
following  the  publication  of  the  first  notice,  the  council,  not- 
withstanding all  steps  in  the  matter  prior  to  such  omission 
of  the  clerk  had  been  duly  had  and  taken,  lost  jurisdiction  of 
the  entire  proceeding,  and  this  notwithstanding  the  provi- 
sions of  section  4  of  the  act  under  and  pursuant  to  which, 
it  must  be  conceded,  all  steps  necessary  to  vest  in  the  council 
jurisdiction  to  order  the  improvement  described  in  the  ordi- 
nance had  been  taken.  In  the  Stoner  case  this  court,  in  dis< 
cussing  the  failure  of  the  clerk  to  present  the  assessment  and 
protests  at  the  first  regular  meeting  following  the  giving  of 
the  notice,  said :  "The  council,  having  failed  to  take  any  action 
at  the  next  regular  meeting  after  the  expiration  of  the  time 
for  filing  objections,  either  in  the  way  of  according  a  hearing 
or  adjourning  the  hearing  to  some  subsequent  day,  lost  juris- 
diction to  act  in  the  matter,  except  upon  a  republication  of 
the  notice  in  accordance  with  the  provisions  of  section  18  of 
the  act."  While  in  this  excerpt  the  court  expressed  its  views 
upon  the  question  now  presented,  counsel  for  respondent  iu- 
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sist  that  the  language  therein  which  we  have  italicized  was 
not  necessary  to  the  decision  of  the  question  presented,  and 
must  therefore  be  regarded  as  dictum.  Nevertheless,  we  are 
of  the  opinion  that  what  was  dictum  in  that  case  is  the  law 
when  applied  to  the  facts  presented  in  the  case  at  bar. 

The  only  question  here  involved  is  the  validity  of  the  order 
confirming  the  assessment.  Not  until  the  clerk  performed 
certain  duties  imposed  upon  him  by  law,  namely,  the  due  pub- 
lication of  the  notice  and  due  presentment  of  the  assessment 
and  protests  at  the  first  regular  meeting  after  said  publica- 
tion, was  the  council  authorized  to  take  action  in  confirming 
the  assessment.  The  giving  of  the  notice  and,  within  a  lim- 
ited period  of  time  specified  therefor,  laying  the  assessment 
and  protects  before  the  council,  both  ministerial  in  character, 
in  fact  constituted  but  one  act,  the  performance  of  which  was 
a  necessary  prerequisite  to  any  action  upon  the  assessment  by 
the  council.  By  reason  of  the  clerk's  neglect  to  present  the 
assessment  and  objections  thereto,  the  notice  as  published 
could  perform  no  function  whatever.  In  the  absence  of  pre- 
senting the  assessment  to  the  council  at  the  specified  time,  the 
publication  of  the  notice,  so  far  as  vesting  the  councU  with 
jurisdiction  to  act  upon  the  assessment,  was  as  futile  for  the 
purpose  intended  as  though  notice  had  not  been  published  at 
all.  Certainly  it  could  not  be  said  as  to  an  order  confirming 
an  assessment  void  for  want  of  proper  notice  that  the  coun- 
cil by  such  vain  action  had  lost  jurisdiction  of  the  entire 
proceeding.  Nor  did  its  act,  ineffectual  by  reason  of  the 
clerk's  neglect,  deprive  it  of  jurisdiction  to  make  the  order 
of  confirmation  when,  following  due  publication  of  notice 
within  the  time  required  therefor,  the  clerk  presented  the 
assessment  and  protests  thereto  for  its  action.  It  was 
then  empowered  to  act  as  fully  upon  the  second  publica- 
tion of  notice  as  though  the  first,  proving  abortive,  had  never 
been  made.  We  adhere  to  what  was  said  by  this  court  in 
Stoner  v.  City  of  Los  Angeles,  8  Cal.  App.  607,  [97  Pac.  692], 
as  reiterated  in  8.  M.  Bernard  Co.  v.  City  of  Los  Angeles,  18 
Cal.  App.  626,  [124  Pac.  88],  that  by  reason  of  the  clerk's 
neglect  to  present  the  assessment  and  objections  to  the  council 
at  the  time  in  the  statute  specified  therefor,  the  council  had 
no  power  to  make  the  order,  save  upon  a  republication  of  the 
notice,  followed  by  due  presentation  of  the  documents,  all  of 
which  appears  to  liave  been  duly  and  regularly  done.    This 
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is  not  only  in  accord  with  reason,  but  in  line  with  the  prin- 
ciple enunciated  by  the  supreme  court  in  Bliss  ▼.  Hamilton, 
171  Cal.  123,  [152  Pac.  303] ;  Haughawout  ▼.  Perdvdl,  161 
Cal.  491,  [Ann.  Cas.  1913D,  115,  119  Pac.  649] ;  Dougherty  ▼. 
Foley,  32  Cal.  403 ;  Cake  v.  City  of  Los  Angeles,  164  Cal.  705, 
[130  Pac.  723] ;  O'Dea  ▼.  Mitchell,  144  Cal.  374,  [77  Pac. 
1020] ;  and  other  cases  to  the  effect  that  after  jurisdiction  has 
been  acquired  to  do  the  work,  abortive  attempts  by  officers 
to  perform  acts  upon  which  the  taking  of  other  steps  in  the 
proceedings  depend  does  not  exhaust  the  power  of  the  officer, 
within  the  time  fixed  therefor,  to  make  good  his  futile  effort 
by  a  due  performance  thereof  as  fully  as  though  no  attempt 
had  been  made  to  perform  the  act. 

It  is  apparent  from  what  has  been  said  the  judgment  ren- 
dered by  the  superior  court  in  No.  B-23218,  involving  the 
validity  of  the  order  made  under  the  first  publication,  did  not 
affect  the  order  made  in  the  exercise  of  the  power  conferred 
by  the  republication  of  the  notice  and  proceedings  had  pur- 
suant thereto.  It  was  correctly  rendered  upon  a  state  of 
facts  justifying  the  decision. 

The  judgment  is  reversed  and  the  trial  court  directed  to 
enter  judgment  affirming  the  validity  of  the  proceedings 
attack^. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  15,  1916,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  April  13,  1916. 
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[Civ.   No.   1688.    Fint   Appellate  Dietriet— Flebnuury  15,   1916.] 

HENRIETTA   S.   DEAN,   Eespondent,   v.   GEORGE    W. 
HAWES,  AppeUant. 

C6nt&^gt — Sali  o»  Land  —  Option  to  Betubn  —  Bkbaoh  —  Biqht  to 
Begovkb  Purohass  Monxt  and  Intxbxst.— Where  en  a  sale  of  a 
certain  interest  in  real  property  the  vendor  executed  a  written  agree- 
ment to  take  the  land  back,  if  requested  by  the  purchaser,  at  any 
time  after  one  year  and  within  two  yean,  and  pay  the  purchaser 
ten  per  cent  on  the  investment,  in  an  action  by  the  purchaser  for 
a  breach  of  the  contract,  a  finding  in  her  favor  is  sustained,  where 
the  evidence  ehows  that  at  or  about  the  expiration  of  one  year  from 
the  making  of  the  agreement,  and  upon  several  occasions  shortly 
thereafter,  plaintiff  notified  the  defendant  orally  and  in  writing 
that  she  accepted  the  option  to  reconvey,  and  upon  each  occasion 
offered  to  execute  a  deed  conveying  to  him  the  lands  upon  the  pay- 
ment to  her  of  the  amount  of  the  original  purchase  price,  and  inter- 
est for  one  year  at  ten  per  cent,  which  defendant  refused  and  finally 
repudiated  the  obligation;  and  the  fact  that  subsequent  to  defend- 
ant's repudiation  of  the  agreement,  and  at  or  about  the  time  of  the 
expiration  of  two  years,  plaintiff  again  tendered  a  deed,  eoupled 
with  a  demand  for  an  amount  more  than  that  due,  will  not  over- 
throw the  finding. 

Id.— Definition  or  Invxstment. — ^The  word  "investment"  as  commonly 
employed  has  been  judicially  defined  to  mean  the  patting  out  of 
money  on  interest  in  some  form  more  or  lees  permanent  so  as  to 
yield  an  income;  and  such  an  agreement  providing  for  the  payment 
to  plaintiff  under  certain  contingencies  of  "ten  per  cent  upon  the 
investment,"  must  be  construed  as  an  undertaking  to  pay  annual 
interest  at  the  rate  named,  and  not  merely  an  arbitrary  augmenta- 
tion of  the  sum  received  for  the  land. 

iDw — Findinos—Yalux  or  Land.— A  finding  that  the  value  of  the  land 
did  not  at  any  time  after  the  eonv^yance  thereof  exceed  the  sum  of 
five  hundred  dollars  wae  not  vitally  defective  in  failing  to  state 
that  the  value  so  found  was  the  market  value.  The  word  "value," 
when  applied  to  property  and  no  qualification  is  expressed,  means 
the  price  which  the  property  would  command  in  the  open  market, 
and  therefore  the  word  ae  used  in  the  finding  most  be  held  to  mean 
market  value. 

Id. — MsAsimK  of  Damages. — The  measure  of  the  plaintiff's  damages  is 
the  difference  between  the  sum  found  due  under  the  agreement  and 
the  market  value  of  the  land. 

Id. — Value  or  Land — Opinion  or  Witnxsb — ^Waives  or  Objeotion. — 
Error,  if  any,  in  sustaining  an  objection  to  the  opinion  of  a  wit 
IfCeLApfy— M 
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sees  eoncerning  tlie  Taloe  of  tlie  land  in  snch  a  case  is  cured  where 
the  witneBB  waa  afterward  pennitted  without  objection  to  give  his 
opinion  of  the  yalne. 
Id. — ^Valux  or  Othxb  Pbopibtt— Whxn  Inadmissible. — The  sale  price 
of  property  other  than  that  in  qaeetion  is  not  admissible  in  such  a 
ease  where  it  is  not  shown  to  be  similar  in  character  and  situation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County.    B.  Y.  Sargent,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Oeoi^e  W.  Hawes,  and  Daniel  W.  Burbank,  for  Appellant. 

Charles  B.  Younger,  for  Respondent 

LENNON,  P.  J. — ^For  the  second  time  this  case  comes  to 
this  court  upon  appeal  by  the  defendant  from  a  judgment  in 
favor  of  the  plaintiff. 

The  action  was  for  damages  for  the  alleged  breach  of  a 
contract  to  purchase  real  estate.  Upon  the  first  appeal  the 
judgment  was  reversed  because  the  plaintiff  failed  to  show 
that  she  had  been  damaged  by  the  alleged  breach  of  the  con- 
tract in  the  sum  sued  for  or  in  any  other  sum. 

The  plaintiff's  cause  of  action  rests  upon  allegations  of  fact 
which  are  substantially  as  follows :  The  defendant,  in  consid- 
eration of  the  sum  of  eight  hundred  dollars,  executed  to  plain- 
tiff a  deed  dated  October  31,  1908,  purporting  to  convey  to 
plaintiff  the  defendant's  undivided  one-half  interest  in  cer- 
tain real  property  situate  in  the  county  of  Santa  Cruz.  The 
plaintiff  has  ever  since  been  the  owner  in  fee  of  the  interest 
so  conveyed  to  her  free  and  clear  of  all  encumbrances.  Con- 
temporaneously with  the  execution  of  the  deed  referred  to 
the  defendant  made  and  delivered  to  plaintiff  the  following 
memorandum  of  agreement: 

**  Santa  Cruz,  Cal,,  October  31,  1908. 

^^This  is  to  certify  that  I  have  this  day  sold  to  Henrietta 
S.  Dean  a  one-half  interest  in  a  certain  tract  of  land;  Now 
therefore,  should  she  so  desire  I  hereby  agree  to  take  the  land 
back,  allowing  her  ten  per  cent  on  the  investment,  at  any  time 
after  one  year  and  within  two  years  from  this  date.  The 
party  owning  the  other  half  interest  is  W.  H.  Lamb,  the 
amount  is  six  acres. 

*' (Signed) :   OaoaoB  W.  Hawbs." 
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On  November  1,  1909,  the  plaintiff  accepted  the  option  of 
reconveying  to  the  defendant  the  land  described  in  the  de- 
fendant's deed  and  memorandum  of  agreement  of  October  31, 
1908,  by  so  informing  the  defendant,  and  at  the  same  time 
offered  to  make  a  deed  to  the  property  to  the  defendant  npon 
the  payment  of  the  sum  of  eight  hundred  and  eighty  dollars, 
which  it  was  alleged  was  the  aggregate  of  the  original  pur- 
chase price  plus  interest  for  one  year  at  the  rate  of  ten  per 
cent  per  annum. 

Upon  the  second  trial  of  the  case  the  court  below,  among 
other  things,  found  as  follows:  *'That  after  one  year  from  the 
execution  of  said  deed  and  of  the  instrument  set  forth  in 
paragraph  IV  of  the  amended  complaint  herein,  and  on  or 
about  November  1,  1909,  said  plaintiff  notified  said  defend- 
ant that  she  was  desirous  of  accepting,  and  did  accept  the 
option  or  agreement  to  reconvey  to  said  defendant  the  prem- 
ises hereinbefore  described,  and  offered  in  good  faith  to  said 
defendant  to  execute  to  him  a  deed  to  the  undivided  half  of 
said  premises  upon  payment  or  tender  to  said  plaintiff  by 
said  defendant  of  the  sum  of  eight  hundred  and  eighty  dol- 
lars, and  that  said  plaintiff  then  and  there  offered  to  convey 
said  premises  to  said  defendant  upon  the  payment  by  said 
defendant  to  said  plaintiff  the  sum  of  eight  hundred  and 
eighty  dollars,  and  said  plaintiff  then  and  there  demanded 
that  said  defendant  pay  to  said  plaintiff  said  sum  of  eight 
hundred  dollars  together  with  the  sum  of  eighty  dollars  inter- 
est thereon ;  that  thereafter  and  from  time  to  time  said  plain- 
tiff offered  to  execute  such  deed  to  said  defendant,  and  de- 
manded of  him  that  he  repay  to  said  plaintiff  said  sum  of 
eight  hundred  dollars  together  with  interest  thereon. 

"That  defendant  declined  and  refused  to  accept  the  offer 
of  said  plaintiff  or  to  pay  said  plaintiff  the  sum  of  $800,  or 
any  part  or  portion  thereof,  or  any  interest  thereon,  and 
declined  and  refused  the  offer  of  said  plaintiff  to  reconvey 
said  premises  to  said  defendant.'* 

This  finding  is  assailed  upon  the  ground  that  it  is  not  sup- 
ported by  the  evidence,  but  is  contrary  thereto  in  the  par- 
ticular that  it  finds  that  the  defendant  refused  to  accept  the 
plaintiff's  offer  to  reconvey  the  property  in  question  to  the 
defendant  upon  the  payment  by  him  to  the  plaintiff  of  the 
sum  of  $880 ;  whereas  the  evidence,  it  is  claimed,  shows  that 
the  plaintiff  offered  to  reconvey  only  upon  the  condition  that 
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the  defendant  pay  to  the  plaintiff  the  sum  of  $960,  which,  it 
is  insisted,  was  eighty  dollars  in  excess  of  the  sum  called  for 
by  the  terms  of  the  agreement  in  the  event  that  the  plaintiff 
accepted  the  option  contained  therein. 

The  record  contains  some  evidence  to  the  effect  that  at  or 
about  the  expiration  of  one  year  from  the  making  of  the 
agreement,  and  upon  several  occasions  shortly  thereafter,  the 
plaintiff  notified  the  defendant  orally  and  in  writing  that 
she  accepted  the  option  to  reconvey,  and  upon  each  occasion 
offered  to  execute  a  deed  conveying  to  him  the  said  lands 
upon  the  payment  to  her  of  the  sum  of  $880,  which  aggre- 
gated the  original  purchase  price  of  $800  and  interest  thereon 
for  one  year  at  ten  per  cent,  and  that  the  defendant  upon 
each  occasion  refused  to  accept  the  plaintiff's  offer,  and 
finally  repudiated  any  obligation  on  his  part  under  the  agree- 
ment. 

This  evidence,  we  think,  fully  sustains  the  finding  of  the 
trial  court;  and  the  fact  that  subsequent  to  the  defendant's 
repudiation  of  the  agreement,  and  at  or  about  the  time  of  the 
expiration  of  the  two  years  provided  in  the  agreement,  the 
plaintiff  through  her  agent  tendered  to  the  defendant  a  deed 
to  the  property,  coupled  with  a  demand  for  $960,  will  not 
under  our  construction  of  the  agreement  in  question  avail  to 
overthrow  the  findings  made  upon  the  theory  that  the  sum 
finally  demanded  was  eighty  dollars  in  excess  of  the  sum  re- 
quired to  be  paid  by  the  defendant  upon  the  plaintiff's 
acceptance  of  the  option  provided  for  therein. 

The  word  ''investment"  as  commonly  employed  has  been 
judicially  defined  to  mean  the  putting  out  of  money  on  inter- 
est in  some  form  more  or  less  permanent  so  as  to  yield  an 
income.  {Savings  Bank  of  San  Diego  County  v.  Barrett,  126 
Cal.  413,  [58  Pac.  914].)  Consequently  the  agreement  of  the 
defendant  to  pay  to  the  plaintiff  under  certain  contingencies 
**ten  per  cent  upon  the  investment,"  if  the  idea  suggested  by 
the  word  '^investment"  is  to  be  carried  out,  must  be  con- 
strued as  an  undertaking  to  pay  annual  interest  at  the  rate 
named,  and  not  a  mere  arbitrary  augmentation  in  the  sum 
received  for  the  land.  If  the  latter  construction  were  fol- 
lowed, the  plaintiff  would  receive  no  more  upon  an  ''invest- 
ment" covering  a  period  of  two  years  than  upon  one  extend- 
ing over  only  half  that  length  of  time — ^a  construction  which 
appears  to  us  to  be  at  variance  with  the  language  used.    The 
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sum  of  $960  ultimately  demanded  from  the  defendant  upon 
the  tender  of  the  deed  was  the  aggregate  of  the  original  pur- 
chase price  and  the  stipulated  interest  thereon  for  two  years, 
and  was,  therefore,  not  in  excess  of  the  terms  of  the  defend- 
ant's agreement. 

The  finding  of  the  trial  court  that  the  value  of  the  land  did 
not  at  any  time  after  the  conveyance  thereof  exceed  the  sum 
of  five  hundred  dollars  was  not  vitally  defective  in  failing 
to  state  that  the  value  so  found  was  the  market  value.  The 
word  "value,"  when  applied  to  property  and  no  qualification 
is  expressed,  means  the  price  which  the  property  would  com- 
mand in  the  open  market,  and  therefore  the  word  as  used  in 
the  finding  must  be  held  to  mean  market  value.  (In  re 
McOhee's  Estate,  105  Iowa,  9,  [74  N.  W.  695] ;  Little  Rock 
etc.  Ry.  Co.  v.  Woodruff,  49  Ark.  381,  [4  Am.  St  Eep.  41,  5 
S.  W.  792].) 

The  finding  last  referred  to,  however,  does  not  fully  sup- 
port the  further  finding  that  the  plaintifi?  was  damaged  by 
the  defendant's  breach  of  his  agreement  in  the  sum  of  six 
hundred  dollars.  If  the  land  had  a  market  value  of  five  hun- 
dred dollars,  then  the  measure  of  the  plaintiff's  damage  would 
be  the  difference  between  that  sum  and  the  sum  of  $960, 
which  the  court  in  effect  found  was  ultimately  due  from  the 
defendant.  {Dean  v.  Hawes,  21  Cal.  App.  350,  [131  Pac. 
885].}  So  measured,  the  plaintiff's  damage  under  the  facts 
found  should  not  have  exceeded  the  sum  of  $460,  and  there- 
fore the  findings  will  not  support  a  judgment  in  any  greater 
amount. 

The  error,  if  any,  in  the  trial  court's  ruling  sustaining  an 
objection  to  the  opinion  of  the  defendant's  witness  Archibald 
concerning  the  value  of  the  land,  was  subsequently  cured 
when  the  witness  without  objection  was  permitted  to  give  his 
opinion  of  the  value. 

There  was  no  error  in  the  ruling  of  the  trial  court  refusing 
to  permit  the  defendant's  witness  Williams  to  give  in  evi- 
dence the  sum  for  which  the  Wise  property  sold.  The  objec- 
tion that  this  particular  property  was  not  shown  to  be  similar 
in  character  and  situation  to  the  land  in  controversy  was  well 
taken  and  rightfully  sustained. 

This  disposes  of  all  the  points  made  in  support  of  the 
appeal  which  we  deem  worthy  of  discussion. 
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For  the  reasons  stated  the  judgment  appealed  from  is  modi- 
fied by  striking  therefrom  all  in  excess  of  the  sum  of  $460, 
and  as  so  modified  it  will  stand  affirmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 


fCiv.  No.  1950.    Second  AppelMe  IMstriet.—Febrnarj  15,  1916.] 

JOHN  CASTERA,  Petitioner,  v.  THE  SUPERIOR  COURT 
OF  THE  COUNTY  OF  LOS  ANGELES  and  FRANK  G. 
FINLAYSON,  Judge  Thereof,  Respondents. 

Imprisonment  in  State's  Prison — ^Effect  on  Civil  Bights. — Under 
section  673  of  the  Penal  Code,  a  sentence  of  imprisonment  in  a 
state  prison  for  anj  term  less  than  for  life  suspends  all  the  eivil 
rights  of  the  person  so  sentenced,  and  forfeits  all  pablic  offices 
and  aU  private  trusts,  authority,  or  power  daring  such  imprisonment. 

Id. — Eight  to  Sub  Convict. — ^Even  where  conviction  of  a  felony  re- 
sults in  civil  death  (as  it  does  in  this  state  upon  a  sentence  of 
imprisonment  for  life),  the  weight  of  authority  is  apparently  in 
harmony  with  the  English  doctrine  to  the  e£Fect  that  the  eonviet 
still  remains  subject  to  be  sued. 

Id.— Imprisonment  of  Plaintiff  in  Penitentiabt — Bight  of  Defend- 
ant to  Proceed — ^Mandamus. — Notwithstanding  the  imprisonment 
of  the  plaintiff  in  a  civil  action  in  the  state  prison,  upon  the  con- 
viction of  a  felony,  after  the  filing  by  him  of  a  complaint  in  the 
civil  action,  the  defendant  in  the  action  has  the  right  to  have  the 
action  proceed,  and  upon  the  court's  refusal  to  proceed  with  the 
ease,  mandarmu  will  issue  to  compel  it. 

APPLICATION  originaUy  made  in  the  District  Court  of 
Appeal  for  the  Second  Appellate  District  for  Writ  of  Man- 
damus to  compel  respondents  to  restore  a  dvil  action  to  the 
calendar  of  the  court  and  to  proceed  and  determine  the  same. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Slosson  &  Mitchelly  for  Petitioner. 

Henry  W.  Nisbet,  for  Bespondenti. 

CONREY,  P.  J.— Mandamus.  There  is  now  pending  in  the 
Superior  Court  of  the  county  of  Los  Angeles  and  in  the  de- 
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partment  thereof  presided  over  by  the  respondent  judge,  an 
action  in  which  one  J.  E.  Tontz  is  plaintiff  and  the  petitioner 
is  one  of  the  defendants.  Petitioner  and  other  defendants  in 
that  action,  having  been  duly  served  with  summons,  ffled  a 
demurrer  to  the  complaint.  After  the  filing  of  his  complaint, 
the  plaintiff  Youtz  was  imprisoned  in  the  state  penitentiary 
pursuant  to  his  conviction  of  a  felony,  and  is  now  undergoing 
a  three  years'  term  of  imprisonment.  On  account  of  such 
imprisonment  of  the  plaintiff,  the  respondent  judge  has  or- 
dered said  demurrer  stricken  from  the  calendar  and  refuses 
to  hear  and  determine  the  same  or  proceed  further  in  said 
cause.  The  petitioner  seeks  a  peremptory  writ  of  mandamiis, 
commanding  that  said  cause  be  restored  to  the  calendar  of 
said  court  and  that  the  court  proceed  to  hear  and  determine 
the  same. 

To  this  petition  a  general  demurrer  is  filed,  alleging  that 
the  petition  does  not  state  facts  sufficient  to  entitle  the  plain- 
tiff to  the  relief  sought  by  him.  It  is  understood  by  the  parties 
that  our  determination  of  this  demurrer  is  to  dispose  of  the 
case  without  further  hearing.  Permission  was  granted  re- 
spondents' counsel  to  file  a  brief  in  support  of  the  demurrer, 
but  no  brief  has  been  presented. 

''A  sentence  of  imprisonment  in  a  state  prison  for  any  term 
less  than  for  life  suspends  all  the  civil  rights  of  the  person  so 
sentenced  and  forfeits  all  public  offices  and  all  private  trusts, 
authority,  or  power  during  such  imprisonment. **  (Pen.  Code, 
sec.  673.)  We  are  not  aware  of  any  decision  covering  the 
precise  question  involved  in  this  matter.  It  is  stated  that  even 
where  conviction  of  a  felony  results  in  civil  death  (as  it  does 
in  this  state  upon  a  sentence  of  imprisonment  for  life),  the 
weight  of  authority  is  apparently  in  harmony  with  the  English 
doctrine  to  the  effect  that  the  convict  still  remains  subject  to 
be  sued.  (8  Ruling  Case  Law,  p.  707,  and  citations  there 
found.)  This  doctrine  is  specifically  recognized  in  this  state 
in  the  statutory  provisions  allowing  a  divorce  to  be  granted 
upon  proof  that  defendant  has  been  convicted  of  a  felony. 

To  say  that  a  defendant  in  a  civil  action  is  obliged  to  sub- 
mit to  the  continued  pendency  of  an  action  against  him  under 
these  circumstances,  because  the  plaintiff  is  undergoing  a  sen- 
tence of  the  kind  herein  described,  would  be  to  impose  upon 
the  defendant  a  punishment  for  the  plaintiff's  crime.  The 
sentence  might  be  for  a  long  term  of  years  and  all  of  defend- 
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ant's  property  might  be  subject  to  an  attachment  in  the  ac- 
tion, and  yet  the  defendant  would  be  without  relief,  no  matter 
how  groundless  in  fact  the  action  might  be.  This  cannot  be 
the  law.  The  interests  of  the  plaintiff  in  such  an  action  will 
ordinarily  be  suflSciently  protected  by  the  vigilance  of  the 
attorneys  who  have  charge  of  his  case;  but  if  in  any  case 
he  is  not  so  protected,  the  loss  should  fall  upon  him  rather 
than  upon  those  unconnected  with  his  offense. 
Let  the  peremptory  writ  issue  as  demanded. 

Jamesy  J.,  and  Shaw,  J.,  concurred. 


[ay.  No.  1554.    Flnt  Appellate  Distriet— Febroaiy  I69  1916.] 
D.  L.  HBALY,  Respondent,  v.  W.  H.  OBBAB,  Appellant. 

AppEAii— Obdeb  Dismissing  Motion  iob  a  New  Tbial — ^iNsumcisKT 
Becord— CoNTLiCTiNG  Eyidencx. — On  an  appeal  from  an  order  dis- 
missing a  motion  for  a  new  trial  on  the  ground  of  lack  of  proseeo- 
tion,  where  there  is  no  properly  authenticated  record  on  appeal, 
and  especially  where  the  record  shows  that  the  order  appealed  from 
was  made  after  a  hearing  in  which  the  evidence  presented  bj  parties 
was  conflicting,  the  aetion  of  the  lower  court  wiU  not  be  disturbed. 

lb.— Appxal  raoM  Judgment— Matters  Bxvikwablb. — ^Where  an  appeal 
from  a  judgment  is  not  taken  within  sixty  days  from  its  entry,  the 
appellate  court  is  confined  to  examination  of  the  judgment-roU 
alone. 

lb.  —  CoNTBACT  —  Employment  or  Beal  Estatb  Beokbb  —  Impbopkb 
Description  or  Pbopsbtt — Statute  or  Frauds. — A  contract  employ- 
ing a  broker  to  sell  real  property  is  not  void  because  the  descrip- 
tion of  the  property  which  the  broker  was  employed  to  sell  Is  ia- 
sulfioient  under  the  statute  of  frauds. 

Id. — Pleading— Statute  or  Fbauds.— In  an  action  by  a  real  estate 
broker  to  recover  his  compensation,  where  the  defendant  does  not 
plead  the  statute  of  frauds  nor  deny  the  contract  in  his  answer,  but, 
on  the  contrary,  sets  up  the  contract  and  alleges  that  it  was  the 
agreement  entered  into  by  the  parties,  he  cannot  on  appeal  main- 
tain that  the  contract  was  void  under  the  statute  of  fraudsL 

Id.— Statute  or  Frauds — Denial  op  Contract. — It  is  not  essential  that 
one  seeking  the  protection  of  the  statute  of  frauds  must  specially 
insist  upon  it  in  his  pleadings  further  than  to  deny  ths  exeeation 
of  the  contract 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  dis- 
missing defendant's  motion  for  a  new  triaL  Stanlqr  H. 
Smith,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  eourL 

Harold  Ide  Cruzan,  and  Vincent  Surr,  for  Appellant. 

James  G.  Maguire,  E.  T.  Barrett^  and  A.  E.  Clausen,  for 
Bespondent. 

KERRIGAN,  J. — This  is  an  appeal  by  defendant  from  a 
judgment  against  him  and  from  an  order  dismissing  his  mo- 
tion for  a  new  trial.  The  action  is  to  recover  for  services 
rendered  by  plaintiff  to  defendant  as  a  real  estate  broker. 

Through  the  neglect  of  the  attorney  who  was  representing 
the  defendant  when  the  appeal  was  taken,  the  record  is  not 
in  such  form  as  to  present  the  points  relied  upon.  In  one 
aspect  of  the  case  the  defendant  seems  to  be  attempting  to 
appeal  from  an  order  denying  his  motion  for  a  new  trial.  No 
such  order  was  ever  made  in  the  case;  consequently  no  such 
appeal  is  before  us.  The  motion  for  a  new  trial  was  dismissed 
upon  the  ground  of  lack  of  prosecution.  Defendant  appeals 
from  that  order,  but  has  not  brought  to  this  court  any  prop- 
erly authenticated  record  upon  which  it  can  be  reviewed. 
Moreover,  it  is  apparent  from  the  record  which  the  defendant 
has  presented  that  the  order  dismissing  the  motion  was  made 
after  a  hearing  in  which  the  evidence  presented  by  the  parties 
was  conflicting — which  furnishes  an  additional  reason  why 
this  court  cannot  disturb  the  action  of  the  court  below. 

Turning  to  the  appeal  from  the  judgment,  it  was  not  taken 
within  sixty  days  after  its  entry,  the  consequence  of  which  is 
that  in  its  consideration  we  are  necessarily  confined  to  an 
examination  of  the  judgment-rolL  It  is  claimed  by  the  appel- 
lant that  at  least  one  point  is  presented  thereby  upon  which 
this  court  should  reverse  the  judgment,  viz.,  that  the  descrip- 
tion of  the  property  (for  the  sale  of  which  the  plaintiff 
recovered  his  compensation)  is  insufficient  under  the  statute 
of  frauds — such  defect  appearing  from  the  contract  as 
pleaded  in  the  answer  to  the  complaint  and  as  set  forth  in  the 
findings  of  the  court.  We  do  not  think  that  the  contract  is 
void  for  the  reason  assigned  by  appellant;  but  however  that 
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may  be,  we  are  satisfied  that  he  is  in  no  position,  in  view  of 
the  condition  of  the  pleadings,  to  avail  himself  of  that  point. 
The  answer  did  not  specially  plead  the  statute  of  frauds ;  and 
it  is  the  accepted  rule  in  this  state  that  one  seeking  the  pro- 
tection of  that  statute  must  specially  insist  upon  it  in  his 
pleadings.  The  reason  for  the  rule  is  obvious.  A  parol 
agreement  is  neither  illegal  nor  void;  and  the  statute  of 
frauds  requiring  a  contract  to  be  in  writing  is  simply  a 
weapon  of  defense,  which  the  party  entitled  thereto  may  or 
may  not  use.  (9  Am.  &  Eng.  Ency.  of  PI.  &  Pr.  705.)  If 
the  defendant  in  his  answer  had  denied  the  contract  on  which 
plaintiff  relies,  then  the  question  of  its  validity  under  the 
statute  would  perhaps  have  been  raised.  (Feeney  v.  Howard, 
79  Cal.  525,  [12  Am.  St.  Rep.  162,  4  L.  R.  A.  826,  21  Pac 
984].)  This  he  did  not  do,  but,  on  the  contrary,  set  up  the 
contract  in  his  answer,  and  alleged  that  it  was  the  agreement 
entered  into  by  the  parties.  Not  having  claimed  the  benefit 
of  the  statute,  he  must  be  considered  "as  waiving  its  protec- 
tion, and  as  furnishing  by  his  answer  the  very  proof  which 
the  statute  requires."  {Buri  v.  WUson,  28  Cal.  632,  [87  Am. 
Dec.  142] ;  Jamison  v.  Hyde,  141  CaL  109,  112,  [74  Pac 
695].) 
Judgment  and  order  afiSrmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  16,  1916,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  April  12,  1916,  and  the  following  opinion  then  ren- 
dered thereon: 

THE  COURT. — In  denying  the  application  for  a  hearing  in 
this  court  after  decision  of  the  district  court  of  appeal  of  the 
first  district,  we  deem  it  proper  to  say  that  we  do  not  under- 
stand that  it  is  essential  that  one  seeking  the  protection  of  the 
statute  of  frauds  must  specially  insist  upon  it  in  his 
pleadings  further  than  to  deny  the  execution  of  the  contract 
The  district  court  of  appeal  opinion  concedes  that  had  the 
defendant  in  his  answer  denied  the  contract  on  which  plain- 
tiff relies,  the  question  of  its  validity  under  the  statute  would 
have  been  raised.     {Feeney  v.  Howard,  79  CaL  525.) 

The  application  for  a  hearing  in  this  court  is  denied. 
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[CiT.  No.  1729.    Second  Appellate  Distriet.— Febnary  16,  1919.} 

B.  B.  GUERNSEY,  Respondent,  v.  JOHNSON  ORGAN  AND 
PIANO  MANUFACTURING  COMPANY,  Appellant. 

AocouNT  —  Assumption  bt  Another  —  iNsumoisNOT  ov  Evidence  to 
Show. — In  an  action  to  recover  on  an  account  for  goods  sold  to 
a  third  party,  it  being  contended  that  the  defendant  assumed  the 
obligation,  the  evidence  is  insufficient  to  sustain  a  finding  in  favor 
of  the  plaintiff,  where  it  consisted  solely  of  a  letter  written  by  the 
secretary  of  the  company  to  the  plaintiff,  stating  in  substance  that 
defendant  would  be  glad  to  settle  its  general  account  with  plain- 
tiff, after  the  allowance  of  a  certain  credit,  and,  referring  to  the 
particular  account  sued  on,  saying  that  the  difficulty  with  it  was  in 
the  agency  agreement  between  plaintiff  and  the  original  debtor,  out 
of  which  the  account  grew,  but  that  defendant  was  attending  to  the 
obligations  of  the  latter  company  and  expected  to  take  care  of  this 
one,  the  letter  indicating,  however,  some  controversy  between  the 
parties  and  a  difference  of  understanding  regarding  the  ageney  eon- 
tract. 

Id.— Corporation  Law— Authority  of  Secretary. — The  secretary  of  a 
corporation  has  no  inherent  power  to  assume  any  obligation  on  be- 
half of  the  corporation,  or  agree  without  any  consideration  what- 
soever to  bind  the  corporation  to  pay  the  debt  of  another. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    John  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  ooork 

Frank  Bryant,  for  Appellant. 

Hardy,  Wheeler  &  Hardy,  for  Respondent 

SHAW,  J. — ^Defendant,  a  corporation,  appeals  from  the 
judgment  in  favor  of  plaintiff,  presenting  the  record  by 
bill  of  exceptions. 

It  appears,  as  found  by  the  court,  that  'Hhe  Murray  M. 
Harris  Company  became  indebted  to  the  plaintiff  for  goods 
sold  and  delivered  in  the  sum  of  $497.50,  and  that  there- 
after on  the  18th  day  of  December,  1913,  .  .  .  the  defend- 
ant, Johnson  Organ  &  Piano  Manufacturing  Company,  in 
writing  assumed  and  agreed  to  pay  the  same  to  this  plain- 
tiff."   The  only  evidence  whatever  offered  in  support  of 
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this  finding  was  a  letter  dated  December  16,  1913,  addressed 
to  plaintiff,  signed  ''Johnson  Organ  &  Piano  Mfg,  Co.,  by 
A.  E.  Streeter,  Secretary,"  wherein  he  said: 

**Your  favor  of  the  10th  inst.  received.  Regarding  our 
account  with  you,  we  shall  be  more  than  glad  to  make  settle- 
ment as  soon  as  the  proper  adjustment  and  agreement  on 
our  account  can  be  reached.  In  the  first  place,  the  state- 
ment rendered  by  you  on  the  10th  does  not  contain  a  credit 
of  $63.60  to  which  we  are  entitled.  We  have  also  returned 
some  blowers  to  your  local  warehouse  and  are  holding  their 
receipt  for  same,  but  have  not  as  yet  received  proper  credit. 
At  such  time  we  shall  be  glad  to  make  final  settlement  with 
you. 

''The  difficulty  in  this  account  has  been  through  an  agency 
agreement  between  your  company  and  The  Murray  M. 
Harris  Co.  which  we  took  over  at  the  time  we  took  over  The 
Murray  M.  Harris  Co.  business.  We  are  attending  to  all 
obligations  of  The  Murray  M.  Harris  Co.  and  expect  to 
take  care  of  this  one.  This  agency  agreement  has  never 
been  well  defined,  and  your  Mr.  Cochran  views  same  in  a 
light  different  to  that  which  we  were  led  to  understand. 
Please  render  us  a  statement  containing  the  credits  of  which 
we  have  spoken  and  we  shall  be  glad  to  settle  with  you  im- 
mediately." 

No  corporate  seal  was  attached  to  this  letter,  and  with 
reference  thereto  Streeter  testified :  That  he  caused  the  same 
to  be  written,  and  signed  the  corporate  name  thereto;  that 
he  was  secretary  and  a  director  of  defendant;  that  the  let- 
ter was  written  as  a  means  devised  by  himself  of  assisting 
the  Murray  M.  Harris  Company  to  extend  its  indebtedness. 
The  letter,  in  our  opinion,  is  wholly  insufficient  to  justify 
the  finding  made  by  the  court.  Plaintiff's  letter  of  the 
10th,  receipt  of  which  is  acknowledged,  was  not  offered  in 
evidence.  The  letter  at  most  merely  shows  that  defendant 
had  taken  over  the  Murray  M.  Harris  Company,  which  was 
a  debtor  of  plaintiff  in  some  amount  not  shown;  that  de- 
fendant was  attending  to  all  obligations  of  the  Murray  M. 
Harris  Company  and  expected  to  take  care  of  this  one. 
What  this  one  was  does  not  appear.  It  also  shows  there 
was  some  controversy  existing  between  defendant  and  plain- 
tiff with  reference  to  the  accounts  between  them  and  a  dif- 
ference of  understanding  regarding  some  agency  contract 
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out  of  ^hich  the  indebtedness  of  the  Harris  company  had 
grown.  Moreover,  the  promise  made  to  **  settle  with  you  im- 
mediately" was  not  with  reference  to  the  Murray  M.  Harris 
Company  matter,  but  as  to  an  indebtedness  due  from  de- 
fendant directly  to  plaintiff.  Aside  from  this,  however, 
is  the  fact  that  Streeter,  as  secretary,  had  no  inherent  power 
to  assume  any  obligation  on  behalf  of  defendant,  or  agree 
without  any  consideration  whatsoever,  as  appears  here, 
to  bind  defendant  to  pay  the  debt  of  another.  No  express 
authority  whatever  is  shown  in  Streeter;  nor  is  it  shown 
by  a  scintilla  of  evidence  that  he  had  any  ostensible  authority 
to  act  in  the  matter.  (See  Bl<ick  v.  Harrison  Home  Co,,  155 
Cal.  121,  [99  Pac.  494] ;  Bonner  OU  Co.  v.  Pennsylvania 
OH  Co.,  150  Cal.  658,  [89  Pac.  613] ;  Bead  v.  Buffum,  79 
Cal.  77,  [12  Am.  St.  Rep.  131,  21  Pac.  555] ;  Thomasson  v. 
Grace  M.  E.  Church,  113  Cal.  558,  [45  Pac.  838] ;  3  Cook 
on  Corporations,  6th  ed.,  sec.  717.)  It  is  true,  as  claimed 
by  respondent,  that  '*a  voluntary  acceptance  of  the  benefit 
of  a  transaction  is  equivalent  to  a  consent  to  all  the  obliga- 
tions arising  from  it,  so  far  as  the  facts  are  known,  or  ought 
to  be  known,  to  the  person  accepting."  (Civ.  Code,  sec. 
1589.)  There  is  nothing  in  the  record,  however,  which  in 
the  slightest  degree  indicates  that  defendant  was  benefited 
by  the  transaction,  or  accepted  any  benefits  thereof.  Indeed, 
the  cause  of  action  is  based  solely  upon  the  letter  without 
any  other  showing  whatsoever. 
The  judgment  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Grim.  No.  842.    Third  Appellate  District.-— February  IC,  1916.] 

In  the  Matter  of  the  Application  of  FRANK  S.  WILSON  f oi 
a  Writ  of  Habeas  Corpus. 

Criminal  Law  —  Conditional  Commutation  ov  Sentencb — Powxa  oi 
GtoVEENOB.  —  The  eonstitntion  makes  no  distinction  between  tb« 
power  of  the  Governor  to  grant  pardons  and  to  commute  sentences, 
and  in  either  ease  he  has  the  power  to  attach  sach  conditions  as  h« 
may  think  proper,  and  the  condition  that  a  commutation  shall  be 
▼oid  if  the  party  thereafter  be  convicted  of  a  felony  is  valid. 

APPLICATION  originally  made  to  the  District  Court  of 
Appeal  of  the  Third  Appellate  District  for  a  Writ  of  Habeas 
Corpus. 

Frank  S.  Wilson,  in  pro.  per.,  for  Petitioner. 

No  appearance  for  Respondent. 

THE  COURT.— It  appears  from  the  petition  that  peti- 
tioner  was,  in  the  month  of  June,  1902,  convicted  of  the  crime 
of  robbery  and  sentenced  to  undergo  imprisonment  for  the 
term  of  his  natural  life,  in  the  state  prison  at  Folsom;  that, 
on  March  19,  1909,  the  Governor  of  the  state  commuted  the 
sentence  '*from  the  serving  of  his  natural  life,  to  serve  6  years, 
9  months  and  3  days,  or  from  June  16,  1902,  to  March  29, 
1909";  that  the  order  of  commutation  of  said  sentence  con- 
tains the  following  provision :  '*Now,  therefore,  I,  J.  N.  Gillett, 
governor  of  the  state  of  California,  ...  do  hereby  commute 
the  sentence  of  the  said  Frank  S.  Wilson  .  .  .  provided  that 
if  said  Frank  S.  Wilson  shall  thereafter  be  convicted  of  any 
felony,  this  commutation  shall  become  void,  and  in  addition 
to  the  sentence  imposed  for  such  felony,  he  shall  serve  the  re- 
mainder of  the  sentence  cut  short  by  this  order." 

By  section  1,  article  VII,  of  the  constitution,  *'The  Gtov- 
emor  shall  have  the  power  to  grant  reprieves,  pardons,  and 
commutations  of  sentence,  after  conviction,  for  all  offenses  ex- 
cept treason  and  cases  of  impeachment,  upon  such  conditions 
Bud  with  such  restrictions  and  limitations,  as  he  may  think 
proper."  It  was  held  in  Ex  parte  Marks,  64  Cal.  29,  [49  Am. 
Rep.  684,  28  Pac.  109],  that  the  Governor  is  authorized  to 
grant  pardons  upon  conditions  stated  which  may  be  defeated 
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by  a  breach  of  such  conditions.  In  a  note  to  State  v.  Mclntire, 
59  Am.  Dec  566,  572,  576,  numerous  cajses  are  cited  showing 
that  it  is  well  settled  that  the  executive  may  grant  conditions 
to  a  pardon.  Such  conditions  as  the  following  are  among 
others  which  may  be  imposed :  That  the  prisoner  refrain  from 
the  use  of  intoxicating  liquors;  that  he  shall  use  all  proper 
exertions  to  support  his  mother  and  sister ;  that  he  shall  not 
be  convicted  of  any  offense  against  the  criminal  laws  of  the 
state.  Cases  are  cited  where  it  was  held  that  if  the  prisoner 
fails  to  perform  the  condition,  the  original  sentence  remains 
in  full  force  and  may  be  carried  into  execution. 

The  constitution  makes  no  distinction  between  the  power  to 
grant  pardons  and  commutations  of  sentence.  The  rule 
above  stated  applies  equally  to  pardons  and  commutations  of 
sentence. 

The  writ  is  denied. 


[CSt.  No.  1747.    Tost  Appellate  Dktrict.— February  17,  1016.} 

P.  J.  O'BRIEN  et  al..  Appellants,  v.  ANNIE  REARDON 
et  al.,  Respondents. 

JLcnoN  TO  Set  Aside  Decree  or  Distribxttion  —  Fbaud  —  Pbiob  Pbo- 
OEEDiNO  fob  Letters — ^Bes  Adjtjdicata. — A  decree  denying  an  ap- 
plication for  letters  of  administration  upon  an  estate  which  had 
been  finally  settled  and  the  property  distributed,  based  upon  the 
ground  that  the  court  by  false  testimony  was  deceived  as  to  the 
character  of  the  distributed  property,  is  res  adjudicata  as  to  a  sub- 
sequent action  brought  by  the  applicant  for  letters  to  set  aside  and 
vacate  the  decree  of  distribution  upon  the  same  ground. 

Id. — Character  of  Property — Suffictenot  of  Evidence. — In  this  ac- 
tion to  vacate  a  decree  of  distribution  on  the  ground  that  fraud 
was  committed  upon  the  court  as  to  the  character  of  the  distributed 
property,  it  is  held  that  the  evidence  warranted  the  conclusion  that 
the  property  claimed  by  the  plaintiffs  to  be  the  separate  property 
of  the  deceased  was  in  fact  the  community  property  of  the  deceased 
and  her  husband. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County,  and  from  an  order  denying  a  new  trial.  J.  B. 
Welch,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  conrt 
J.  C.  Black,  for  Appellants. 
A.  A.  Caldwell,  for  Respondents. 

LENNON,  P.  J.— The  plaintife,  P.  J.  O'Brien  and  Harotd 
Costello  (a  minor,  acting  through  his  guardian  ad  litem)  ^ 
bring  this  suit  for  the  purpose  of  having  vacated  and  set  aside 
a  decree  of  the  probate  court  of  the  county  of  Santa  Clara 
distributing  to  Annie  Reardon,  in  the  matter  of  the  estate  of 
Annie  Nelson,  deceased,  the  real  property  described  in  the 
complaint.  Annie  Reardon,  a  daughter  of  said  deceased, 
and  C.  0.  Nelson,  the  surviving  husband,  are  made  defend- 
ants; and  it  is  charged  that  they  ''entered  into  a  con- 
spiracy by  fraud  and  falsehood  to  capture  the  said  property, 
and  with  the  intent  by  fraud  and  falsehood  to  defraud  the 
plaintiffs  out  of  their  lawful  interest  as  heirs  at  law  in  the 
estate  of  Annie  Nelson,  deceased'';  that  to  accomplish  their 
ends  they  ''alleged,  asserted,  and  gave  out  that  the  whole 
of  the  property  of  Annie  Nelson  deceased  was  community 
property,"  knowing  such  assertion  to  be  untrue;  that  the  de- 
fendant Nelson,  claiming  it  to  be  community  property  while 
knowing  that  it  was  the  separate  property  of  his  deceased 
wife,  made  a  conveyance  to  his  codefendant  of  his  title  and 
interest  therein  as  surviving  husband ;  that  the  latter,  as  ad- 
ministratrix of  the  estate,  caused  it  to  be  inventoried  and  re- 
turned to  the  probate  court  as  community  property,  and  peti- 
tioned the  court  for  its  distribution  to  herself  as  the  grantee 
of  the  surviving  husband  of  the  deceased;  that  Annie  Reardon, 
by  false  testimony,  deceived  the  court  and  obtained  from  it 
the  decree  of  distribution  in  question. 

The  defendants  answered,  denying  the  allegations  of  fraud, 
asserting  that  the  property  in  question  was  in  fact  the  com- 
munity property  of  the  spouses ;  that  the  decree  of  distribu- 
tion which  the  plaintiffs  attacked  not  having  been  appealed 
from,  was  res  adjudicata,  and  had  been  so  held  by  the  supreme 
court  of  this  state  in  a  proceeding  brought  by  the  plaintiff 
O'Brien,  in  which  practically  the  same  allegations  as  to  its 
invalidity  had  been  made  as  in  the  present  suit. 

The  matter  came  on  for  trial,  and  the  plaintiffs  introduced 
their  testimony,  at  the  conclusion  of  which  the  defendants 
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moved  the  court  for  a  nonsuit  upon  various  grounds,  viz.,  that 
the  plaintiffs  had  failed  to  prove  that  they  had  any  title  or 
interest  to  the  property  described  in  the  complaint;  that  they 
had  failed  to  prove  any  fraud  in  the  procurement  of  the  de- 
cree of  distribution  sought  to  be  vacated;  that  the  evidence 
introduced  by  the  plaintiffs  failed  to  show  that  the  said  prop- 
erty was  the  separate  estate  of  Annie  Nelson,  deceased ;  and, 
finally,  upon  the  ground  that  the  questions  involved  were  also 
res  adjudicata  by  virtue  of  a  second  proceeding  in  the  probate 
court  of  the  county  of  Santa  Clara  brought  by  said  P.  J. 
O'Brien  praying  for  letters  of  administration  upon  the  said 
estate  to  be  issued  to  him. 

Defendants'  motion  for  nonsuit  was  granted  in  general 
terms,  and  judgment  entered  thereon.  Defendants  appeal 
from  the  judgment,  and  from  orders  of  the  trial  court  deny- 
ing (1)  a  motion  to  correct  their  notice  of  intention  to  move 
for  a  new  trial,  and  (2)  their  motion  for  a  new  trial. 

So  far  as  previous  litigation  in  the  matter  of  this  estate  is 
concerned,  the  record  shows  that  Annie  Nelson,  wife  of  the 
defendant  C.  0.  Nelson,  died  in  the  county  of  Santa  Clara  in 
February,  1910.  Thereafter  the  defendant  Annie  Reardon,  a 
daughter  of  the  deceased,  applied  for  and  was  granted  letters 
of  administration  upon  her  estate.  An  inventory  of  the  prop- 
erty of  the  estate  was  filed,  which  included  the  real  estate  in- 
volved in  this  action,  but  which  was  stated  to  be  the  commu- 
nity property  of  the  deceased  and  her  surviving  husband. 
The  latter  executed  to  the  administratrix  a  conveyance  of  his 
title  and  interest  in  said  real  property,  and  in  the  decree  of 
distribution  subsequently  entered  it  was  distributed  to  the  ad- 
ministratrix as  such  grantee.  No  appeal  was  taken  from  said 
decree,  and  it  is  now  in  full  force  and  effect. 

Subsequently,  and  in  December  of  the  same  year,  the  plain- 
tiff herein,  P.  J.  O'Brien,  applied  to  the  same  probate  court 
for  letters  of  administration  upon  the  estate  of  Annie  Nelson, 
deceased,  alleging  that  the  real  property  already  distributed 
to  Annie  Beardon  in  the  proceeding  above  mentioned  was  in 
fact  the  separate  property  of  the  deceased  and  not  community 
property,  and  that  the  court  had  been  imposed  upon  by  the 
fraudulent  representations  of  said  Reardon.  The  defendants 
herein  filed  a  contest  to  said  petition,  and,  after  a  trial  of  the 
questions  involved,  the  probate  court  denied  the  petition,  and 
found  and  decreed  that  the  said  real  property  was  the  com- 
as Cal.  App.-~45 
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munity  property  of  the  deceased  and  her  anryiving  husband, 
and  that  the  decree  of  distribution  theretofore  made  was  legal, 
valid,  and  binding  upon  the  plaintiffs  herein  as  heirs  at  law 
of  the  deceased.  Upon  appeal  by  O'Brien  the  supreme  court 
affirmed  this  second  decree,  and  incidentally  held  that  the  de- 
cree previously  entered  not  having  been  appealed  from,  was 
valid  and  binding  upon  plaintiff  O'Brien  and  other  heirs  at 
law.     {O'Brien  v.  Nelson,  164  Cal.  573,  [129  Pac.  985].) 

Upon  the  trial  of  this  cause  the  facts  above  narrated  ap- 
peared in  evidence,  and  testimony  was  also  introduced  upon 
the  question  of  whether  the  real  estate  in  suit  was  the  sepa- 
rate property  of  the  deceased  or  community  property. 

As  to  the  plaintiff  O'Brien,  it  is  immediately  apparent  that 
the  motion  for  a  nonsuit  was  properly  granted  upon  the 
ground  that  the  questions  upon  which  his  right  to  recover  de- 
pend are  res  adjudicata  by  virtue  of  the  prior  proceeding 
brought  by  him  and  finally  decided  against  him  in  the  supreme 
court.  It  also  seems  clear  that,  if  in  fact  the  real  property 
involved  in  this  proceeding  was  the  community  property  of 
Annie  Nelson  and  C.  0.  Nelson,  and  that  the  testimony  intro- 
duced in  the  plaintiffs'  case  so  showed,  then  the  allegations 
of  fraud  with  which  the  complaint  is  so  plentifully  be- 
sprinkled fall  of  their  own  weight,  and  that  neither  of  the 
plaintiffs  made  out  any  case. 

From  the  evidence  so  introduced  it  was  shown  that  the 
deceased  in  the  year  1880  (her  name  at  that  time  being 
Annie  O'Brien)  was  a  widow  with  three  young  children, 
earning  her  living  by  taking  in  washing.  She  became  ac- 
quainted with  the  defendant  Nelson,  whom  she  subsequently 
married.  In  1882,  with  the  help  of  one  hundred  dollars 
borrowed  from  Nelson,  she  opened  a  small  workingmen's 
boarding-house  with  a  saloon  attached  at  Second  Street 
and  Broadway  in  Oakland.  In  this  venture  she  met  with 
but  indifferent  success,  for  just  prior  to  her  marriage  the 
following  year  she  borrowed  from  Nelson  a  further  sum 
of  two  hundred  dollars,  which  was  used  in  the  furnishing  of 
the  boarding-house,  of  which,  although  consisting  of  only 
eight  rooms,  two  were  still  completely  unfurnished.  Upon 
their  marriage  it  was  agreed  between  Nelson  and  his  wife 
that  the  loan  of  three  hundred  dollars  should  not  be  repaid, 
but  that  whatever  they  possessed  should  be  lumped  together 
and    considered    as    the    family    or    community    property* 
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Shortly  after  his  marriage  Nelson  obtained  employment  at 
$75  per  month,  his  duties  consisting  of  lighting  the  street 
lamps  in  the  evening  and  extinguishing  them  in  the  early 
morning.  During  part  of  the  day  he  tended  bar  in  the  saloon 
and  helped  around  the  house.  His  wages  were  regularly 
turned  over  to  his  wife  (who,  in  the  language  of  the  testimony, 
"carried  the  purse '*)i  ai^d  were  by  her  placed  with  the  money 
received  from  the  boarding-house  and  saloon,  all  expenses, 
both  of  the  family  and  the  business,  being  paid  from  such 
common  fund.  In  1884  a  fire  occurred  in  the  saloon  and 
boarding-house  which  destroyed  part  of  the  furniture.  From 
an  insurance  company  five  bunded  dollars  was  collected  on 
account  of  this  loss.  At  this  time  the  Nelsons  removed  from 
Oakland  to  East  San  Jose,  and  purchased  part  of  the  real 
estate  involved  in  this  suit,  the  price  of  which  was  one  thou- 
sand six  hundred  dollars.  Five  hundred  dollars  was  paid 
down,  and  a  note  secured  by  mortgage  given  for  the  balance. 
From  this  time  on  Mrs.  Nelson,  whose  health  was  not  as  robust 
as  formerly,  did  no  more  work  other  than  attending  to  her 
household  duties.  On  the  other  hand,  Mr.  Nelson  was  con- 
tinuously employed.  Part  of  the  property  so  purchased  was 
subsequently  sold;  there  is  evidence  of  the  mortgage  being 
paid  off,  and  of  a  subsequent  mortgage  being  taken  on  the 
property,  which  in  turn  was  satisfied  with  money  earned  by 
Nelson.  At  the  time  of  the  purchase  of  the  property  the  deed 
was  taken  in  the  name  of  Mrs.  Nelson,  and  the  habendum 
clause  therein  stated  that  the  land  was  bought  with  the  sepa- 
rate funds  of  the  grantee  and  was  to  be  held  as  her  separate 
property,  but  this  was  done  in  the  absence  of  her  husband  and 
unknown  to  him,  and  he  never  consented  thereto.  However, 
upon  a  subsequent  exchange  of  part  of  this  property  for  other 
land,  the  deed,  although  taken  in  the  name  of  Mrs.  Nelson, 
contained  no  clause  designating  it  as  her  separate  property; 
and  it  may  also  be  mentioned  that  these  deeds  were  taken  at 
a  time  when  the  presumption  of  law  prevailed  that  real  prop- 
erty taken  in  the  name  of  either  spouse  was  community  prop- 
erty. The  remainder  of  the  real  property  involved  in  this 
proceeding,  consisting  of  lots  in  the  county  of  Santa  Cruz, 
was  acquired  by  the  spouses  during  coverture  by  purchase. 
All  taxes  on  all  the  real  estate  were  paid  by  money  earned  by 
Nelson,  and  the  land  was  always  assessed  in  his  name.    He 
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never  heard  his  wife  claim  that  the  property  was  other  than 
community  in  character,  and  he  always  so  regarded  it. 

With  this  evidence  in  the  record  upon  the  submission  of 
the  plaintiffs'  case  we  think  the  trial  court  was  entirely  war- 
ranted in  reaching  the  conclusion  that  the  real  property 
claimed  by  the  plaintiffs  to  be  the  separate  property  of 
Annie  Nelson^  deceased,  was  in  fact  the  community  property 
of  the  deceased  and  her  husband;  that  consequently  the  plain- 
tiffs had  failed  to  make  out  any  case,  and  that  their  motion 
for  nonsuit  was  properly  granted. 

If,  as  we  hold,  the  nonsuit  was  correctly  granted,  it  follows 
that  the  court  did  not  err  in  denying  the  plaintiff's  motion  for 
a  new  trial,  based  as  it  was  upon  the  insufficiency  of  the 
evidence  to  sustain  the  decision ;  and  that,  even  if  we  assume 
that  the  plaintiffs'  motion  to  amend  their  notice  of  intention 
to  move  for  a  new  trial  should  have  been  granted,  they  suf- 
fered no  prejudice  by  its  denial. 

The  judgment  and  orders  are  affirmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  14,  1916. 


[GIt.  No.  1676.    Flnt  Appellate  Dktriet— Febraary  18,  1016.> 

GEORGE  E.  EVANS,  Respondent,  v.  EDW.  B.  HINDES, 

Appellant 

Contract— Broker's  Oommission — Manner  ow  Paticbnt— Construc- 
tion.— Where  a  written  contract,  employing  a  real  estate  broker  to 
effect  an  exchange  of  properties,  provided  for  payment  of  a  eertain 
sum  to  the  broker,  and  from  the  record  it  appears  that  after  the 
negotiations  for  the  exchange  of  properties  were  completed  the  de- 
fendant informed  the  bn^er  that  he  would  have  to  wait  until  a 
ei<op  of  potatoes  belonging  to  him  wa«  harvested,  which  was  agreed 
upon,  and  the  parties  then  entered  into  a  written  addition  to  the 
agreement  providing  that  when  the  crop  waa  sold  "the  proceeds  to 
the  amount  of  $1,650  is  to  be  turned  over  to  me  in  liquidation  of 
above   iadebtednessy"   the   faoted   language  ef  the   contract   was 
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merely  a  limitation  upon  the  amount  of  money  to  be  paid  to  the 
broker  from  the  proeeeda  of  the  crop,  and  where  the  erop  sold  for 
less  than  the  amount  of  the  broker's  commissiony  the  latter  was 
entitled  to  recover  the  difference  from  the  defendant. 

APPEAL  from  the  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Perry  Evans,  for  Appellant 

Olin  L.  Berry,  for  Respondent. 

THE  COURT.— The  plaintiff,  as  assignee  of  E.  J.  Davis, 
a  real  estate  broker,  sues  to  recover  a  sum  which  he  claims  as 
a  balance  due  upon  a  commission  for  effecting  an  exchange 
of  properties  for  th'^  defendant. 

It  is  conceded  that  Davis  was  entitled  under  the  contract  as 
written  to  a  commission  for  his  services  amounting  to  the  sum 
of  $1,650,  but  it  is  contended  by  the  defendant  that  Davis 
agreed  to  accept  in  liquidation  of  his  claim  the  proceeds  of  a 
certain  potato  crop,  and  that  such  proceeds  having  been  turned 
over  to  him,  the  obligation  under  the  contract  was  discharged, 
although  Davis  received  only  the  sum  of  $670  as  such  proceeds. 

The  contract  for  the  broker's  commission  is  in  the  usual 
form  and  subscribed  by  the  defendant.  Immediately  follow- 
ing it,  and  apparently  on  the  same  sheet  of  paper,  and  doubt- 
less executed  on  the  same  day,  is  the  following  addenda: 

''I,  the  undersigned,  accept  the  above  employment,  and 
agree  to  extend  the  time  of  payment  until  such  time  as  the 
crop  is  harvested,  it  being  mutually  understood  that  when  the 
crop  is  sold,  the  proceeds  to  amount  of  sixteen  hundred  fifty 
($1650.00)  dollars  is  to  be  turned  over  to  me  in  liquidation 
of  above  indebtedness. 

'*B.  J.  Davis." 

From  the  record  it  appears  that  after  the  negotiations  for 
the  exchange  of  properties  were  completed,  Davis  and  the  de- 
fendant discussed  and  agreed  upon  the  amount  of  the  former's 
compensation.  The  amount  being  agreed  upon,  and  the  writ- 
ten form  of  contract  providing  that  it  should  be  payable  upon 
the  consummation  of  the  exchange,  the  defendant  informed 
Davis  that  unless  he  received  some  money  from  a  certain 
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source,  he  would  be  unable  to  settle  with  Davis  promptly,  and 
that  the  latter  would  have  to  wait  until  he  had  harvested  a 
crop  of  potatoes  belonging  to  him,  which  would  be  in  about 
sixty  days.  This  was  satisfactory  to  the  broker,  and  the 
above  quoted  addition  to  the  contract  was  signed.  There 
seems  to  have  been  a  further  conversation  concerning  the  time 
Davis  should  receive  the  amount  of  his  commission,  during 
which  conversation  it  transpired  that  the  defendant  had  been 
offered  two  thousand  dollars  or  two  thousand  five  hundred 
dollars  for  his  potato  crop.  At  this  time  apparently  both 
parties  expected  that  the  proceeds  from  the  crop  would  ex- 
ceed the  amount  of  the  commission,  so  that  a  part  of  them 
would  be  payable  to  the  defendant.  Davis,  according  to  his 
testimony,  was  not  informed  as  to  the  proportionate  interest 
in  this  crop  owned  by  the  defendant — ^which  in  fact  was  but 
one-fifth. 

If  there  is  any  ambiguity  in  the  memorandum  regarding  the 
payment  to  Davis  of  the  proceeds  of  the  crop,  so  as  to  make  it 
susceptible  of  the  construction  contended  for  by  the  defendant, 
this  ambiguity  is  removed,  we  think,  by  the  testimony  of  the 
circumstances  under  which  it  was  entered  into,  which  strongly 
support  the  contention  of  the  plaintiff  that  the  language,  ''the 
proceeds  to  amount  of  $1,650  is  to  be  turned  over  to  me  ia 
liquidation  of  above  indebtedness,"  was  merely  a  limitation 
upon  the  amount  of  money  to  be  paid  to  Davis  from  the  pro- 
ceeds of  the  crop — ^which  interpretation  also  more  readily  ac- 
cords with  the  natural  and  ordinary  meaning  of  the  words 
used  than  that  contended  for  by  appellant.  It  further  ap- 
pears that  the  appellant  was  disappointed  with  the  trade  he 
had  made,  so  that  a  construction  of  the  agreement  which  would 
diminish  his  liability  would  be  more  apt  to  suggest  itself  to 
him  than  to  a  disinterested  reader  of  the  language  employed. 
Defendant  had  agreed  to  pay  his  broker  $1,650,  and  the  lan- 
guage of  the  memorandum  above  quoted  cannot,  in  our  opin- 
ion, be  fairly  construed  as  an  agreement  on  the  latter 's  part 
to  accept  less  than  this  amount. 

The  judgment  is  affirmed. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  tho 
district  coiurt  of  appeal  on  March  IT,  1916. 
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[Civ.  No.  1712.    Second  Appellate  Distrfet.— Febniarf  18,  1916.) 

J.  L.  ROBERTSON,  Respondent,  v.  GEORGE  A.  BALLOU, 

Appellant. 

Afpxal—Bbiefs — Construction  ov  Sections  953a,  953b,  953o,  Codb  ov 
Civil  Pboceduss. — On  an  appeal  from  a  judgment,  where  the  record 
is  presented  as  provided  by  sections  953a,  953b,  and  953c  of  the 
Code  of  Civil  Procedure,  under  the  latter  section,  in  filing  briefs  on 
appeal,  the  parties  must  print  in  the  briefs,  or  in  a  supplement 
Appended  thereto,  such  portions  of  the  record  as  thej  may  desire 
to  call  to  the  attention  of  the  court 

Pbomissqbt  Note  —  Consideration  —  Innocent  Pubohaseb — ^Insteuo- 
TioN. — In  an  action  on  a  promissory  note,  negotiable  in  form,  and 
payable  to  the  order  of  the  defendant,  who  indorsed  and  delivered 
it  in  purchase  of  certain  corporation  stock,  in  which  sale  the  seller 
gave  an  option  to  the  purchaser  of  returning  the  stock  within  a 
certain  time,  which  option  it  does  not  appear  was  ever  exercised  or 
the  stock  returned  or  offered  for  return,  and  there  is  nothing  in 
the  record  to  show  that  the  note  was  executed  without  consideration 
or  procured  by  fraud,  it  is  not  error  for  the  court  to  refuse  to 
Instruct  the  jury  that  the  burden  of  proof  rested  upon  plaintiff 
to  show  that  he  purchased  the  note  without  knowledge  that  it  was 
obtained  by  fraud  or  without  consideration. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tulare 
County.    J.  A.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Famsworth  &  McClure,  for  Appellant 

Edwards  &  Smith,  and  J.  S.  Clack,  for  Respondeiit. 

SHAW,  J. — ^Action  to  recover  upon  a  promissory  note.  In 
accordance  with  the  verdict  of  a  jury  which  tried  the  case, 
judgment  was  entered  for  plaintiff,  from  which  defendant 
appeals. 

The  record  is  presented  as  provided  for  by  sections  953a, 
953b,  and  953c  of  the  Code  of  Civil  Procedure,  the  latter  of 
which  provides  that  ''in  filing  briefs  on  said  appeal  the  parties 
must,  however,  print  in  their  briefs,  or  in  a  supplement  ap- 
pended thereto,  such  portions  of  the  record  as  they  desire  to  call 
to  the  attention  of  the  court''   Appellant  makes  no  attempt  to 
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comply  with  this  provision,  but  suggests  that  the  court  read 
all  of  the  testimony,  which  it  is  claimed  ''sustains  appellant's 
position  in  every  particular."  Notwithstanding  appellant's 
failure  to  direct  our  attention  to  any  evidence  supporting  his 
contention,  we  have  made  an  examination  of  the  record  suffi- 
cient to  satisfy  us  that  his  claims  of  error  committed  by  the 
court  in  the  trial  are  without  foundation. 

The  note  was  dated  May  27,  1913,  negotiable  in  form,  and 
made  payable  one  year  after  date  to  the  order  of  the  defend- 
ant, who  indorsed  and  delivered  the  same  in  the  purchase  of 
shares  of  stock  in  a  corporation  known  as  the  Big  Four  Elec- 
tric Company.  The  sale  of  the  stock  appears  to  have  been 
negotiated  by  one  Avery,  who  at  the  time  of  the  purchase 
thereof  by  defendant  gave  him  a  written  agreement  as  fol- 
lows: 

**0n  and  after  10  months  after  date,  if  the  purchaser  de- 
sires, he  has  the  option  of  returning  the  within  named  stock 
at  the  price  paid,  together  with  10  per  cent  interest. 
"A VERY  Investment  Company. 
**By  Frank  Avery,  Gen.  Mangr." 

The  "within  named  stock"  referred  to  the  stock  so  pur- 
chased by  the  defendant.  Leaving  out  the  question  as  to 
Avery's  authority  to  make  such  an  agreement  on  behalf  of 
the  owner  of  the  stock,  as  to  which  the  record  is  silent,  it 
does  not  appear  that  defendant  ever  exercised  the  option  to 
return  or  offered  to  return  the  stock,  or  ever  demanded  a 
return  of  the  money  paid  therefor,  together  with  interest 
thereon.  For  aught  that  appears  to  the  contrary,  he  retained, 
and  still  retains,  the  stock,  the  value  of  which  may  have 
greatly  exceeded  the  amount  of  the  note  given  in  exchange 
therefor.  We  find  nothing  in  the  record  tending  to  prove 
that  the  note  was  executed  without  consideration.  Nor  was 
there  anything  in  the  transaction  which,  upon  the  record 
presented,  justifies  the  claim  that  the  note  was  procured  by 
fraud.  This  being  true,  it  was  not  error  for  the  court  to 
refuse  to  instruct  the  jury  that  the  burden  of  proof  rested 
upon  plaintiff  to  show  that  he  purchased  the  note  without 
knowledge  that  it  was  obtained  by  fraud  or  without  considera- 
tion. The  record  is  entirdy  silent  as  to  any  evidence  upon 
which  to  predicate  such  an  instruction.  It  clearly  appears 
that  not  only  plaintiff,  but  Cross,  from  whom  he  obtained 
the  note,  were  both  innocent  purchasers,  having  acquired  the 
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same  in  the  ordinary  coarse  of  buBiness,  each  paying  therefor 
substantially  its  face  value,  prior  to  the  maturity  thereof,  and 
without  any  notice  of  the  alleged  infirmity  in  the  execution 
thereof. 
The  appeal  is  without  merit,  and  the  judgment  ii  affirmed. 

Conrey,  P.  J.|  and  James,  J.,  ooncvrred. 


[GIt.   No.   1688.    Fixtk   Appellate  Distriet.— Febniaij  19,  1916.) 

LOUIS  K.  HAGENKAMP,  AppeUant,  v.  EQUITABLE 
LIFE  ASSURANCE  SOCIETY  OF  THE  UNITED 
STATES,  Defendant;  CATHERINE  WEQMAN,  Inter- 
vener  and  Respondent. 

Trial  — Paetial  HBAsme— Teamsivb  to  Anovhb  Dkpakticsnt^ 
BBScmNe  of  Causi  — Lack  of  Nonoi  —  Judomxnt  Pkopiblt 
Vacated. — A  Judgment  is  properlj  Tscatad  upon  tlie  ground  tbat 
no  TElid  notiee  of  the  setting  of  the  eanae  for  trial  was  given  to  the 
intervener  or  her  eouniel,  where  it  is  shown  that  after  a  partial 
trial  had  in  one  department  of  the  superior  court  in  the  presence 
of  and  with  the  consent  of  counsel,  the  cause  was  transferred  to 
another  department  of  the  same  court  "for  a  continuation  of  the 
trial"  before  the  same  judge,  and  there  placed  on  the  calendar  in 
the  absence  of  counsel  for  the  intervener,  and  without  bis  knowl- 
edge or  consent 

Id.  —  ExZODSABLS    NXQLIOT    OF    OOUNSKL — ENTHT   OF   WbONO   DaTI    Df 

DiABT. — An  entry  by  an  attorney  in  his  diaiy  of  a  wrong  date  of 
the  trial  of  an  action  is  such  an  inadvertence  and  excusable  neglect 
as  will  justify  the  vacating  of  a  judgment  in  the  absence  of  any 
suggestion  that  it  was  deliberately  done  as  the  foundation  for  a 
dilatory  move  in  the  case. 

APPEAL  from  an  order  yaeating  a  jndgment  of  the  Su- 
perior Court  of  the  City  and  County  of  San  Francisco. 
B.  V.  Sargent,  Judge  presidip^. 

The  taets  are  stated  in  the  opinion  of  th«  court 

Howard  Harron«  f«r  Apoellant 

W^Uard  P.  Smith,  Judson  W.  Reeves,  and  Berkeley  B. 
Blake,  for  Respondents. 
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LENNON,  P.  J.— The  plaintiflf  in  this  action  sought  to  re- 
cover from  the  defendant  corporation,  Equitable  Life  Assur- 
ance Society,  the  sum  of  $750,  alleged  to  be  the  proceeds  due 
upon  a  matured  20-year  endowment  life  insurance  policy 
issued  by  the  corporation  defendant  to  Philip  W.  Wegman, 
deceased,  and  which,  during  the  latter 's  lifetime,  had  been 
assigned  by  him  to  the  plaintiff.  Catherine  W,  Wegman,  the 
widow  of  the  deceased,  by  leave  of  the  court  first  had  and 
obtained,  filed  in  the  action  her  complaint  in  intervention, 
wherein  she  claimed  the  sum  in  suit  by  virtue  of  an  assign- 
ment of  the  policy  to  her  alleged  to  have  been  made  prior 
to  the  claimed  assignment  thereof  to  the  plaintiff.  Issue  was 
joined  by  the  plaintiff  upon  the  allegations  of  the  complaint 
in  intervention ;  and  by  stipulation  of  the  parties  the  corpora- 
tion defendant  deposited  with  the  court  the  sum  in  suit  upon 
the  condition  that  it  be  applied  in  satisfaction  of  any  judg- 
ment which  might  be  rendered  in  the  action  for  either  the 
plaintiff  or  the  intervener.  The  record  shows  the  rendition 
of  a  judgment  on  August  7, 1913,  in  favor  of  the  plaintiff  and 
against  the  intervener,  based  upon  findings  of  fact  which, 
among  other  things,  declare  that  the  cause  ''came  on  regu- 
larly for  trial  on  the  sixteenth  day  of  May,  1913,  at  which 
time  witnesses  were  sworn  and  testified,  and  thereafter  the 
cause  was  regularly  continued"  to  the  seventh  day  of  August, 
1913,  for  "further  hearing";  and  the  cause  coming  on  regu- 
larly then  to  be  heard,  evidence  was  introduced  and  the  cause 
submitted  for  decision. 

The  judgment  thus  rendered  was  entered  of  record  on 
August  8, 1913 ;  and  the  statement  upon  appeal  from  the  order 
shows  that  on  that  date  counsel  for  the  intervener  prepared 
and  gave  notice  to  plaintiff  and  his  counsel  of  a  motion  to 
vacate  and  set  aside  the  judgment  upon  the  ground  that  no 
valid  notice  of  the  setting  of  the  cause  for  trial  was  given 
to  the  intervener  or  her  counsel,  and  upon  the  further  ground 
that  said  judgment  was  rendered  and  entered  through  the 
intervener's  inadvertence,  mistake,  and  excusable  neglect. 
The  court  below  ordered  the  judgment  vacated,  and  it  is  from 
that  order  that  the  appeal  is  taken. 

The  motion  to  vacate  was  accompanied  and  supported  by 
the  affidavit  of  the  counsel  for  the  respondent,  which,  among 
other  things,  tended  to  show  that  on  August  6,  1913,  he  re- 
ceived a  postcard  notice  from  the  clerk  of  the  court  in  which 
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the  action  was  pending,  notifying  him  that  the  same  had  been 
set  for  trial,  but  did  not  specify  the  date  upon  which  the  trial 
would  be  had;  and  that  at  about  5 :15  p.  m.  of  August  5,  1913, 
the  attorney  for  the  plaintiff  served  the  attorney  for  the 
intervener  with  a  notice  that  the  cause  had  been  set  for  trial 
on  the  seventh  day  of  August,  1913,  at  the  hour  of  10  o'clock 
A.  M.;  that  immediately  upon  receiving  said  notice  the  at- 
torney for  the  intervener  proceeded  to  enter  in  his  office  diary 
a  note  of  the  setting  of  the  case  for  trial,  so  that  his  attention 
in  due  course  would  be  called  thereto,  but  inadvertently  he 
made  such  entry  in  his  diary  upon  the  page  thereof  dated 
August  8,  1913,  instead  of  August  7,  1913.  This  affidavit 
of  counsel  for  the  intervener  further  averred  facts  which  evi- 
dently were  intended  to  embody  the  essentials  of  an  affidavit 
of  merits. 

Upon  the  hearing  of  the  motion  to  vacate  counsel  for  the 
plaintiff  presented  in  evidence,  in  reply  to  the  showing  made 
upon  behalf  of  the  intervener,  an  affidavit  which,  in  its  recital 
of  the  history  of  the  case,  tended  to  show  that  the  trial  thereof 
waa  partially  had  in  one  department  of  the  superior  court 
upon  two  different  days,  in  the  presence  of,  and  with  the  con- 
sent of,  counsel  for  the  intervener,  and  that  upon  the  con- 
clusion of  the  second  day's  trial  the  case  was  transferred  to 
another  department  of  the  court  for  "a  continuation  of  the 
trial"  before  the  same  judge  who  had  partially  heard  the 
case,  and  that  there  it  was  subsequently  ordered  to  be  placed 
upon  the  calendar  for  August  7,  1913,  for  trial.  It  was  not 
shown,  however,  nor  is  it  contended  upon  behalf  of  the  plain- 
tiff, that  counsel  for  the  intervener  was  present  in  court  when 
the  case  was  so  placed  upon  the  calendar.  In  reply  to  the 
foregoing  affidavit  counsel  for  the  intervener  filed  an  affidavit 
alleging  facts  which  tended  to  show  that  the  cause  was  never 
set  for  trial  prior  to  August  7th,  and  was  not  tried  wholly 
or  in  part  prior  to  that  date,  and  that  the  prior  taking  of 
the  testimony  of  certain  witnesses — claimed  by  the  plaintiff 
to  have  constituted  a  trial — ^was  merely  had  in  lieu  of  the 
taking  of  their  depositions,  and  was  done  by  virtue  of  a  stipu- 
lation between  the  respective  parties. 

In  support  of  the  appeal  it  ia  one  of  the  contentions  of 
counsel  for  plaintiff  that  if  it  be  true  that  the  case  was  par- 
tially heard  in  the  presence  of,  and  with  the  consent  of,  coun- 
sel for  the  intervener  in  one  department  of  the  superior  court, 
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then,  notwithstanding  the  transfer  of  the  case  from  one  de- 
partment to  another,  he  must  be  deemed  to  have  had  actual 
knowledge  of  what  was  done  in  the  case  after  as  well  as  before 
the  transfer,  and  consequently  the  notice  served  upon  him 
was  wholly  unnecessary,  and  cannot  be  made  the  basis  for 
the  claim  of  inadvertence  and  excusable  neglect.  It  is  also 
insisted  that  the  findings  and  judgment  originally  made  and 
entered  were,  in  the  absence  of  proceedings  to  correct  the 
record,  conclusive  upon  the  parties  to  the  action,  and  that 
therefore  the  finding  of  the  lower  court  necessarily  implied 
from  the  order  vacating  the  judgment,  contradicting  the  re- 
citals in  the  findings  and  judgment  originally  made  and  en- 
tered, cannot  be  rightfully  resorted  to  in  aid  of  the  order 
vacating  the  judgment;  and  that  the  only  remedy  available 
to  the  intervener  in  the  circumstances  was  a  motion  for  a  new 
trial  grounded  upon  the  provisions  of  subdivision  3,  section 
657,  of  the  Code  of  Civil  Procedure. 

Conceding  without  deciding  that  the  proceedings  had  in  the 
case  prior  to  August  7,  1913,  constituted  a  partial  trial  of 
the  case,  at  which  counsel  for  the  interv^ier  was  present, 
nevertheless  no  showing  was  made  that  he  was  present  in  the 
department  to  which  the  case  was  subsequently  transferred 
at  the  time  it  was  ordered  on  the  calendar  of  that  department, 
or  that  he  had  actual  knowledge  of  such  order  and  consented 
thereto.  The  order  thus  made  was  in  effect  a  resetting  of  the 
cause  for  trial,  and  it  not  having  been  shown  that  it  was  made 
with  the  knowledge  and  consent  of  the  counsel  for  the  inter- 
vener, a  further  trial  of  the  case  could  not  be  had  in  his 
absence  without  giving  him  the  five  da3rB'  notice  required  by 
section  594  of  the  Code  of  Civil  Procedure.  (Estate  of  Dean, 
149  Cal.  487,  [87  Pac.  13].)  There  is  much  force  in  the  con- 
tention that,  in  the  absence  of  proceedings  to  make  the  record 
conform  to  the  fact,  the  recitals  of  the  fijidings  and  judgment 
to  the  effect  that  a  trial  of  the  case  was  actually  had  should, 
in  the  absence  of  a  motion  for  a  new  trial,  prevail  over  the 
finding  to  the  contrary.  We  do  not  deem  it  necessary,  how- 
ever, to  decide  the  question  of  practice  involved  therein  in  the 
presence  of  a  record  which  shows  that  the  motion  to  vacate 
was  grounded  and  granted  upon  the  failure  to  give  the  statu- 
tory notice  required  for  the  setting  of  the  cause  for  trial, 
and  also  upon  the  alleged  mistake,  inadvertence,  and  excus- 
able ne(;lect  of  counsel  for  the  intervener  in  maldng  a  wrong 
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entry  in  his  office  diary  of  the  date  set  for  the  trial  of  the 
cause.  The  order  granting  the  motion  to  vacate  being  general 
in  its  terms  covered  both  grounds ;  and  if  the  evidence  adduced 
in  support  of  either  be  sufficient,  the  order  vacating  the  judg- 
ment must  be  affirmed. 

The  evidence  is  undisputed  that  the  statutory  notice  of  the 
setting  of  the  cause  for  trial  was  not  given  to  the  counsel  for 
the  intervener,  and  therefore  the  order  appealed  from  is  fully 
supported  upon  that  ground  alone;  but  even  if  it  be  assumed 
that  the  statutory  notice  was  waived  by  accepting  and  ac- 
knowledging without  protest  service  of  a  shorter  notice,  still 
we  think  the  finding  of  inadvertence  and  excusable  neglect 
implied  from  the  making  of  the  order  appealed  from  is  also 
sufficiently  supported  by  the  evidence. 

There  is  no  merit  in  the  contention  that  the  evidence  is  in- 
sufficient in  the  particular  that  it  does  not  show  that  counsel 
for  the  intervener  was  accustomed  to  rely  upon  the  entries 
made  in  his  office  diary  for  information  concerning  the  status 
of  causes  in  which  he  was  interested.  If  this  contention  be 
worthy  of  an  answer,  the  answer  is  to  be  found  in  the  aver- 
ment of  the  affidavit  of  counsel  for  the  intervener  that  he 
made  the  entry  in  question  **upon  his  office  diary  in  order 
that  the  same  might  be  drawn  to  his  attention  in  due  course." 

The  error  of  counsel  for  the  intervener  in  entering  in  his 
diary  the  date  of  the  trial  was  not  an  unlikely  inadvertence, 
and  was  entirely  free  from  any  suggestion  that  it  was  de- 
liberately done  as  the  foundation  for  a  dilatory  move  in  the 
case.  Moreover,  the  complaint  in  intervention  not  only  dis- 
closes a  substantial  cause  of  action — which  the  record  shows 
had  been  previously  prosecuted  with  vigor  and  in  good  faith — 
but  further,  that  on  the  day  following  the  rendition  of  the 
judgment  proceedings  were  immediately  instituted  by  counsel 
for  the  intervener  to  have  it  vacated.  As  was  said  in  the  very 
recent  case  of  Berri  v.  Rogero,  168  Cal.  736,  [145  Pac.  95] : 
"Where  a  party  in  default  makes  seasonable  application  to  be 
relieved  therefrom  .  .  .  very  slight  evidence  will  be  required 
to  justify  the  court  in  setting  aside  the  default." 

We  are  of  the  opinion  that  the  affidavit  of  merits  filed  in 
support  of  the  motion  was  sufficient,  notwithstanding  that  it 
was  not  couched  in  the  phraseology  generally  employed  in 
such  an  affidavit;  but  even  if  the  affidavit  be  conceded  to  be 
deficient  in  the  particulars  pointed  out  by  counsel  for  the 
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plaintiff,  the  allegations  of  the  verified  complaint  in  inter- 
vention were  sufiQcient  to  constitute  an  affidavit  of  merits. 

The  one  remaining  point  made  in  support  of  the  appeal 
relative  to  the  insufficiency  of  the  verification  to  the  complaint 
in  intervention  is  trivial,  and  not  deserving  of  serious  con- 
sideration. 

The  order  appealed  from  is  affirmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  14, 1916. 


[G!t.  No.  1710.    Second  Appellate  Distriet— I^brouy  19,  191C1 

JULIA  R.  DOX  et  al.,  Respondents,  v.  R.  E.  LOMAX  COM- 
PANY (a  Corporation),  Appellant. 

OoNTRACT  —  Sale  of  Cobposatiom  Stock — I^aud — Aunoairr  op 
Agent. — Where  one  seeiiring  a  pordmser  for  stock  of  a  eorponttiom 
represents  the  corporation  in  so  doing,  it  most  be  aesnmed  that  h& 
poesessee  all  the  nsoal  and  ordinary  aothoritj  of  meh  a  nlei  agent, 
and  actionable  mlerepreeentations  ooide  bj  sadi  agent  in  the  sal* 
are  chargeable  to  the  corporation,  and  a  reeoTSiy  against  tha  oor- 
poration  therefor  may  be  had. 

In.— Bight  to  Sbgotxb  Pdbchasx  Pbigb  or  Siook^— Wheve  ths  agnt 
of  a  corporation  in  the  sale  of  its  stock  falae^  represented  that 
the  eorporation  was  doing  a  profitable  boanesB  and  earning  a  profit 
of  not  less  than  ten  per  cent  on  inyested  capital,  and  that  daring 
the  whole  period  of  its  existence  a  dividend  of  ten  per  eent  had 
been  paid,  which  representations  were  relied  upon  by  the  pvrehaser, 
whereas,  in  truth  the  corporation  at  that  time  was  not  earning 
profits,  but  was  insolvent,  the  pmehaaer  may  maintain  an  action 
for  the  recovery  of  the  porchase  rnorn^. 

Id.  —  Rights  op  CKeditobs.  —  Creditors  of  the  eorpoiation  whom  the 
records  do  not  show  became  creditors  snbseqiieat  to  the  sale  are  not 
injured  by  a  judgment  in  favor  of  the  purchaser  for  the  leeuieij 
of  the  purchase  money,  and  cannot  complain. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    William  D.  Debj,  Judge  presiding. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Norman  A.  Bailie,  for  Appellant. 

A.  W.  Sorenson,  for  Respondents. 

JAMES,  J. — The  plaintiff  sued  to  recover  the  sum  of  one 
thousand  dollars,  with  interest,  alleged  to  have  been  paid  in 
December,  1912,  as  the  purchase  price  for  two  hundred  shares 
of  the  capital  stock  of  defendant  corporation.  She  alleges 
that  coincident  with  the  making  of  that  purchase,  and  as  a 
part  of  the  contract,  the  corporation  defendant  ezeeuted  in 
her  favor  the  following  writing : 

"R.  B.  Lomax  Co. 

"Los  Angeles,  Cal.,  Dec.  6,  1912. 

"This  is  to  guarantee  that  in  event  of  Mrs.  Julia  R.  Dox 
wishing  to  sell  her  stock  at  any  time — on  six  months'  notice 
the  above  Co. — (R.  E.  Lomax  Co. — )  will  purchase  it  at  its 
face  value —  This  also  guarantees  a  profit  of  not  less  than 
10%  per  annum. 

"R.  E.  Lomax  Co., 
"J.  P.  T.'' 

In  a  separate  cause  of  action  she  alleged  that  she  was  in- 
duced to  purchase  the  stock  by  reason  of  certain  false  repre- 
sentations made  by  defendant,  to  the  effect  that  the  corpora- 
tion was  doing  a  profitable  business  and  earning  a  profit  of  not 
less  than  ten  per  cent  on  the  invested  capital,  and  that  during 
the  whole  period  of  the  existence  of  the  corporation  a  dividend 
of  ten  per  cent  had  been  paid.  There  was  added  by  amend- 
ment a  cause  of  action  for  money  had  and  received.  A  stipu- 
lation of  facts  was  filed  in  the  case,  and  judgment  followed 
in  favor  of  plaintiff  for  the  recovery  of  one  thousand  dollars, 
with  interest  at  seven  per  cent  from  the  date  of  the  purchase 
of  the  stock.    The  appeal  is  from  that  judgment. 

In  the  stipulation  of  facts  it  is  admitted  that  plaintiff  pur- 
chased the  ^ares  of  stock  described  in  her  complaint  for  the 
consideration  therein  stated  on  or  about  the  sixth  day  of  De- 
cember, 1912,  and  "that  the  negotiations  for  the  sale  and 
purchase  of  said  stock  were  on  the  part  of  said  R.  E.  Lomax 
Company  conducted  by  one  J.  P.  Tait,  who  was  then  and  there 
a  director  and  officer,  to  wit:  Vice  President  of  said  R.  E. 
Lomax  Company,  ..."    It  was  further  admitted  that  Tait 


Digitized  byLjOOQlC 


720  Dox  V.  E.  B.  Lomax  Co.      [29  Cal.  App. 


had  signed  and  issued  the  guaranty  oontraet  set  out  in  plain- 
tiff's complaint,  and  that  B.  E.  Lomax,  president  and  general 
manager  of  the  corporation,  had  knowledge  of  the  guaranty 
and  consented  thereto ;  that  on  the  ninth  day  of  June,  1913, 
the  plaintiff  notified  the  company  that  she  elected  to  sell  and 
dispose  of  her  stock  in  accordance  with  the  terms  of  the  writ- 
ing, and  that  upon  the  expiration  of  the  six  months'  period 
prescribed  in  said  contract  she  tendered  to  the  company  the 
certificate  of  stock,  with  an  assignment  thereon  properly  exe- 
cuted, and  demanded  the  sum  of  one  thousand  dollars  and 
that  she  had  tendered  into  court  the  certificate  for  the  two 
hundred  shares.  It  was  further  stipulated  that  the  corpora- 
tion had  received  the  one  thousand  dollars  and  had  used  it 
in  its  corporate  business.  Further  facts  were  stipulated  as 
follows: 

''That  on  or  about  the  6th  day  of  December,  1912,  said 
J.  P.  Tait  and  said  B.  E.  Lomax,  in  order  to  induce  said  plain- 
tiff to  purchase  said  stock,  and  to  pay  therefor  the  sum  of 
One  Thousand  Dollars  ($1,000),  represented  to  said  plaintiff 
that  said  corporation  was  then  and  there  doing  a  profitable 
and  lucrative  business  and  earning  a  large  profit  on  its  in- 
vested capital ;  that  in  truth  and  in  fact  said  corporation  was 
at  said  time  not  doing  a  profitable  and  lucrative  business  and 
was  not  earning  a  profit  on  its  invested  capital,  and  was  at 
said  time  insolvent;  that  plaintiff  relied  wholly  on  said  repre- 
sentations and  she  would  not  have  entered  into  said  contract, 
or  paid  the  said  sum  of  One  Thousand  Dollars  ($1,000),  or 
any  part  thereof  for  said  certificate  of  stock  had  it  not  been 
for  said  representations;  that  the  said  plaintiff  did  not  dis- 
cover the  falsity  of  said  representations  so  made  to  her  by  said 
defendants  until  on  or  about  the  1st  day  of  June,  1913,  and 
that  on  the  16th  day  of  December,  1913,  she  offered  to  return 
to  said  defendants  said  certificate  of  stock  with  a  properly 
executed  assignment  thereof,  and  notified  defendants,  and 
each  of  them,  of  her  election  to  rescind  said  contract  and 
to  return  everything  of  value  to  defendants,  which  she  had 
received  under  and  by  virtue  of  said  contract,  and  demanded 
that  defendants  pay  to  her  the  sum  of  One  Thousand  Dollars 
($1,000) ;  that  said  stock  was  at  all  times  worthless.  That  at 
the  time  the  aforesaid  representations  were  made  by  way  of 
inducement,  the  individuals  making  them  believed  them  to  be 
true.'* 
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Other  facts  were  stipulated  showing  that  in  May,  1918,. 
a  resolution  of  the  board  of  directors  of  defendant  corporation 
was  adopted  authorizing  the  president  to  file  a  voluntary 
petition  in  bankruptcy,  or  to  execute  a  general  assignment 
for  the  benefit  of  creditors;  that  9,850  shares  of  the  total 
11,600  shares  were  transferred  to  two  persons  as  trustees  for 
the  benefit  of  the  creditors,  who,  subsequent  to  that  time,  had 
managed  the  corporation  and  had,  up  to  the  time  of  the  filing 
of  the  stipulation  of  facts,  realized  but  fifteen  per  cent  of  the 
amounts  due  to  the  general  creditors  of  the  corporation,  and 
that  the  corporation  had  not  assets  enough  to  pay  all  of  the 
creditors  in  full.  The  tender  of  the  stock  and  the  demand 
upon  the  acting  officers  of  the  corporation  were  admitted. 

It  is  insisted  on  the  part  of  appellant  that  the  guaranty  con- 
tract, so  called,  was  never  properly  executed  so  as  to  bind  the 
corporation.  It  seems  that  this  was  so.  The  contract  was  not 
regularly  executed  by  the  president  and  secretary  with  the 
seal  of  the  corporation  attached,  nor  was  it  shown  that  the 
directors  had  Imowledgc  of  its  existence,  other  than  that  the 
president  and  vice-president  had  knowledge  thereof.  With- 
out giving  any  effect  to  the  alleged  contract,  we  find,  however, 
in  the  stipulation  of  facts,  as  we  have  quoted  above,  that  Tait, 
who  secured  the  plaintiff  as  a  purchaser  of  its  stock,  repre- 
sented the  corporation  in  so  doing;  hence  it  follows  that  he 
was  an  agent  for  that  purpose  and,  we  must  assume,  possessed 
all  the  usual  and  ordinary  authority  of  such  a  sales  agent. 
Actionable  misrepresentations  made  by  such  an  agent,  as  they 
were  shown  to  have  been  made  to  this  plaintiff,  in  our  opinion, 
may  unquestionably  be  chargeable  to  the  corporation  and  a 
recovery  be  sustained  by  reason  of  such  fraud.  It  will  be 
noted  that  in  the  stipulation  of  facts  it  was  agreed  that,  in- 
stead of  a  profit  being  derived  from  the  business  of  the  cor- 
poration at  the  time  of  this  stock  transaction,  the  corporation 
was  in  fact  insolvent.  There  is  but  little  serious  disagreement 
in  the  authorities  that,  under  such  facts  as  are  here  stipulated, 
a  stock  purchaser  may  successfully  maintain  an  action  for  the 
recovery  of  his  money.  {Curtin  v.  Salmon  River  etc.  Co.,  141 
Cal.  308,  [99  Am.  St.  Rep.  75,  74  Pac.  851].)  It  is  claimed, 
further,  on  the  part  of  appellant  that  rights  of  creditors  have 
intervened  since  the  purchase  of  this  stock  which  will  be  im- 
properly affected  if  the  judgment  as  entered  is  allowed  to 
stand.     In  refutation  of  this  contention  the  stipulation  of 
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facts  may  again  be  referred  to :  In  that  stipulation  it  ia  shown 
that  at  the  time  of  the  sale  of  the  stock  the  corporation  was 
insolvent;  it  is  shown  that  at  a  later  date  the  creditors  took 
over  the  management  of  the  corporation  and  that  they  have 
since  conducted  its  affairs.  There  is  nothing  at  all  shown 
among  the  stipulated  facts  to  indicate  that  any  of  these  cred- 
itors became  creditors  of  the  corporation  subsequent  to  the 
time  that  the  sale  of  stock  to  plaintiff  was  made.  If  they 
were  creditors  at  the  time  of  the  sale,  as  we  must  assume  in 
support  of  the  judgment  they  were,  then  they  parted  with 
nothing  upon  the  assumption  that  the  one  thousand  dollars 
paid  into  the  corporate  treasury  by  the  plaintiff  was  a  part 
of  the  assets  thereof.  Otherwise  stated,  it  appears  that  the 
creditors  have  had  the  benefit  of  the  money  of  the  plaintiff, 
which  was  obtained  from  her  through  the  fraud  of  the  au- 
thorized selling  agents ;  that  they  have  suffered  no  detriment 
in  reliance  upon  the  illegal  contract  obtained  through  the 
fraud  of  such  agents.  The  corporation  is  still  in  existence, 
and  is  not  in  the  hands  of  the  court  or  conditioned  in  any  way 
which  may  relieve  it  from  the  effect  of  this  action. 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eonrt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  14,  1916. 


[av.  No.  1689.    Second  AppeUate  Distriet.— Febraary  19,  1916.) 

PACIFIC  RAILWAYS  ADVERTISING  COMPANY  (a 
Corporation),  Appellant,  v.  JESSIE  WILLIAMSON 
CARR,  Respondent. 

Promissory  Note  —  Want  of  CoNsmzRATioN  —  Invalid  Dkmaiios  — 
Defense. — A  promissoiy  note,  giTon  in  aAsnmptioB  of  an  aUeged 
indebtedness  which  in  fact  did  not  exist,  has  no  eonndeiation  to 
support  it,  and  a  new  promissory  note  exeeated  in  lieu  of  the 
first  at  the  date  of  its  maturity  also  lacks  consideration,  and  this 
fact  may  be  pleaded  in  defense  to  an  action  thereon. 


Jti 
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Id. — Contract — Consideration. — ^A  promiBe  to  perform  a  legal  obliga- 
tion is  not  a  sufficient  consideration  for  a  contract  based  thereon; 
neither  is  the  release  of  a  purported  claim  against  one  upon  whom 
there  rests  no  legal  or  moral  obligation  to  pay  the  same  a  suffi- 
cient consideration  for  a  third  party's  promise  to  pay  such  non- 
enforceable  claim,  unless  it  be  upon  the  compromise  of  a  doubtful 
or  disputed  claim. 

lb. — Renewal  op  Note — Want  of  Consideration. — A  note  given  in 
renewal  for  one  void  for  want  of  consideration  k,  Uke  the  first, 
invalid  and  unenforceable. 

Id. — Void  Note — Extension  of  Tims  of  Paticent— Lack  of  G6n> 
SIDERATION. — Giving  an  extension  of  time  within  which  to  pay  a 
void  note  constitutes  no  eonsideration  for  a  renewed  promise  to 
pay  same. 

APPEAL  from  an  order  of  ttie  Superior  Court  of  Log 
Angeles  County  denying  a  new  triaL  Frank  Q.  Finlayson, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Slosson  &  Mitchell,  for  Appellant. 

W.  E.  SoBelle,  for  Respondent 

SHAW,  J. — Action  to  recover  upon  a  promissory  note  made 
by  defendant  to  plaintiff.  The  case  was  tried  before  a  jury, 
which  brought  in  a  verdict  for  defendant.  Judgment  fol- 
lowed in  accordance  therewith. 

Plaintiff  appeals  from  an  order  of  court  denying  its  motion 
for  a  new  trial.  While  admitting  the  making  of  the  note  and 
nonpayment  thereof,  defendant  insists  there  was  no  consid- 
eration for  its  execution.  The  note  was  given  in  renewal  of 
one  theretofore  executed  by  defendant  to  plaintiff  under  the 
following  circumstances :  Under  a  purported  contract  made  by 
plaintiff  with  a  corporation  known  as  the  Amritam  Company 
there  was,  on  August  21,  1912,  claimed  to  be  due  to  plaintiff 
from  the  latter  company  the  sum  of  $442.  This  contract  was 
executed  on  behalf  of  the  Amritam  Company,  without  the 
corporate  seal  affixed  thereto,  by  J.  S.  Benner,  secretary  and 
treasurer  thereof.  No  authority  was  ever  conferred  upon  him 
to  execute  such  contract;  nor  was  there  any  ratification 
thereof.  After  the  alleged  liability  had  been  so  incurred,  de- 
fendant acquired  an  interest  in  the  Amritam  Company,  and 
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upon  being  informed  by  said  Benner,  secretary  of  the  com- 
pany, that  the  contract  constituted  a  binding  obligation  of  the 
company,  she  accompanied  him  to  the  office  of  plaintiff  and 
agreed  to  assume  the  alleged  indebtedness  based  upon  said 
proposed  contract,  then  past  due,  and  as  evidencing  such 
agreement  she  executed  her  note  upon  the  maturity  of  which 
she,  in  renewal  thereof,  executed  the  note  here  involved. 
Whereupon,  plaintiff  released  said  Amritam  Company  from 
liability  upon  the  contract. 

Conceding  the  contract  was  not  an  obligation  of  the  Amri- 
tam Company,  as  to  which  there  seems  to  be  no  doubt  (Black 
V.  Harrison  Home  Co.,  155  Cal.  121,  [99  Pac.  494] ;  Oscar 
Bonner  OH  Co.  v.  Pennsylvania  OH  Co.,  150  Cal.  658,  [89  Pac. 
613] ;  Font  ana  v.  Pacific  Can  Co.,  129  Cal.  51,  [61  Pac.  580] ), 
appellant  nevertheless  insists  that  defendant  could  not  avail 
herself  of  such  fact  as  a  defense  to  the  action  based  upon 
the  note,  and  therefore  the  court  erred  in  permitting  defend- 
ant to  show  that  the  pretended  obligation  of  the  Amritam 
Company  to  plaintiff  which  constituted  the  consideration  for 
executing  the  note  had,  in  fact,  no  existence.  The  considera- 
tion for  her  note  was  the  purported  obligation  of  the  company 
upon  this  contract;  but  there  was  no  obligation,  either  express 
or  implied.  This  being  true,  it  cannot  be  said  there  was  any 
consideration  for  the  execution  of  the  note  sued  upon. 
Clearly,  if  suit  had  been  brought  upon  the  contract  against 
the  Amritam  Company,  no  recovery  could  have  been  had 
thereon  upon  a  showing  of  the  facts  here  presented.  And  if 
there  was  nothing  upon  which  to  base  an  action  against  the 
Amritam  Company,  it  must  follow  that  plaintiff,  in  releasing 
the  company  from  liability  which  did  not  exist,  suffered  no 
prejudice  by  reason  thereof.  A  promise  to  perform  a  legal 
obligation  is  not  a  sufficient  consideration  for  a  contract  based 
thereon.  {Sullivan  v.  Sullivan,  99  Cal.  187,  [33  Pac.  862].) 
Neither  is  the  release  of  a  purported  claim  against  one  upon 
whom  there  rests  no  legal  or  moral  obligation  to  pay  the  same 
a  sufficient  consideration  for  a  third  party's  promise  to  pay 
such  nonenforceable  claim,  unless  it  be  upon  the  compromise 
of  a  doubtful  or  disputed  claim.  At  the  time  of  executing 
the  note  there  existed  no  dispute  between  plaintiff  and  the 
Amritam  Company;  indeed,  for  aught  that  appears  in  the 
record  to  the  contrary,  the  company  had  no  knowledge  of  the 
existence  of  the  purported  contract,  or  alleged  services  per- 
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formed  by  plaintiff  thereunder.  In  9  Cyc.,  page  857,  it  is 
said:  *'So  by  the  weight  of  authority,  where  services  are  ren- 
dered to  another  without  any  request  and  under  circumstances 
which  do  not  raise  an  implied  contract  on  his  part  to  pay  for 
them,  a  promise  founded  on  motives  of  honor  or  gratitude  is 
not  on  a  sufficient  consideration/'  Since  the  note  was  exe- 
cuted upon  representations  to  defendant  that  a  binding  con- 
tract existed  between  plaintiff  and  the  Amritam  Company 
which  obligated  the  latter  to  pay  to  plaintiff  a  sum  of  moneys 
she  was  entitled,  in  defense  of  the  action,  to  show  there  was 
no  such  obligation. 

A  note  given  in  renewal  for  one  void  for  want  of  considera- 
tion is,  like  the  first,  invalid  and  unenforceable.  (Alabama 
Nat.  Bank  v.  Halsey,  109  Ala.  196,  [1&  South.  522] ;  Comings 
V.  Leedy,  114  Mo.  454,  [21  S.  W.  804] ;  Cochran  ▼.  Perkins, 
146  Ala.  689,  [40  South.  351].)  This  being  true,  it  was  there- 
fore not  error,  as  claimed  by  appellant,  for  the  court  to  in- 
struct the  jury  that  where  a  note  is  executed  by  a  payee  in 
renewal  of  a  former  note  given  by  him  for  which  there  was 
no  consideration,  such  renewal  note  is  likewise  affected  with 
the  infirmity  in  the  giving  of  the  first.  Giving  defendant  an 
extension  of  ninety  days  within  which  to  pay  a  void  note  con- 
stituted no  consideration  for  her  renewed  promise  to  pay  the 
same. 

There  are  no  other  errors  presented  which  merit  discussion. 

The  order  from  which  the  appeal  is  prosecuted  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  eoncurred* 


[CiT.  No.  1766.    First  Appellate  Dktriet.— February  81,  1916.) 

ANNIE    CAIN,   Bespondent,   ▼.    HENBY   FBENCH, 

Appellant 

Costs— Bbhts  on  A!ppKAir— Comstbuotion  or  SionoH  1087,  Godi  of 
CiTTL  Pbogkdubb. — Under  the  smendment  of  1913  to  section  1027 
of  the  Code  of  Civil  Procedore^  a  party  It  entitled  to  reeover  his 
eoffts  in  printing  a  replj  brief  on  appeal,  not  exceeding  $50, 
although  the  brief  wat  Sled  before  the  amendment  to  that  section, 
which  then  did  not  provide  for  each  costs,  where  the  judgment 
did  not  become  final  upon  appeal  until  after  the  passage  of  the 
amendment. 
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Id.— Modification  of  Statute.— ^oets  aie  but  an  incident  of  a  judg- 
ment, and  the  rule  pertaining  to  the  allowance  of  cosU  in  an  action 
may  be  changed  or  modified  hj  statute  during  its  pendency. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  denying  a  motion  to  retax  costs.  P.  F.  (Josbey, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  French,  in  pro.  per.,  for  Appellant. 

E.  A.  Wilcox,  C.  F.  Crothers,  and  Fry  ft  Jenkins,  for 

Bespondent. 

LENNON,  P.  J. — This  is  an  appeal  from  an  order  deny- 
ing the  defendant's  motion  to  retax  the  plaintiff's  costs  in 
the  above-entitled  action. 

Upon  the  hearing  of  the  motion  the  only  objection  urged 
to  the  cost  bill  related  to  the  charge  of  $30.65  for  the  print- 
ing of  the  plaintiff's  brief  in  reply  to  the  brief  of  the 
defendant  upon  tho  latter 's  appeal  from  the  judgment 
originally  entered  in  the  action  in  favor  of  the  plaintiff.  The 
sole  point  made  in  this  court  in  support  of  the  appeal  is 
that  when  the  plaintiff's  reply  brief  was  filed  upon  the 
original  appeal  the  expense  incurred  for  the  printing  of  such 
brief  was  not  allowable  as  an  item  of  costs,  and  that  there- 
fore such  item  could  not  be  properly  taxed  against  the  de- 
fendant by  the  lower  court  upon  the  going  down  of  the 
remittitur. 

The  plaintiff's  reply  brief  upon  the  original  appeal  was 
filed  in  this  court  on  May  27,  1913,  and  at  that  time  "there 
was  no  provision  by  rule  or  statute  authorizing  the  taxing 
as  costs  of  the  expense  of  printing  briefs  ..."  {Estate  of 
Prager,  167  Cal.  737,  [141  Pac.  369] ) ;  but  upon  August 
10,  1913,  an  amendment  to  section  1027  of  the  Code  of  Civil 
Procedure  went  into  effect,  whereby  the  prevailing  party 
upon  an  appeal  was  given  the  right  to  charge  as  an  item  of 
the  costs  in  the  action  the  expense  of  printing  briefs  when 
the  same  did  not  exceed  the  sum  of  $50.  The  plaintiff's 
memorandum  of  costs  and  disbursements  in  the  present  case 
was  filed  in  the  lower  court  after  the  going  down  of  the 
remittitur  from  this  court  on  December  14,  1914,  and  the 
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defendant's  motion  to  retax  was  heard  and  denied  on  De- 
cember 21,  1914.  It  will  thus  be  seen  that  the  amendment 
to  the  statute  permitting  the  expense  of  printing  briefs  upon 
appeal  to  be  charged  as  a  part  of  the  costs  of  the  prevailing 
party  was  in  force  and  effect  prior  to  and  at  the  time  when, 
by  the  affirmance  of  this  court,  the  judgment  in  favor  of  the 
plaintiff  became  final. 

Costs  are  but  an  incident  of  a  judgment,  and  the  rule  per- 
taining to  the  allowance  of  costs  in  an  action  may  be  changed 
or  modified  by  statute  during  its  pendency.  {Ellis  v. 
Whittier,  37  Me.  548;  BUlings  v.  Segar,  11  Mass.  340.)  Ad- 
mittedly,  an  action  once  instituted  is  thenceforth  pending 
at  every  instant  of  time  until  final  judgment  has  been  pro- 
nounced and  entered  up.  The  plaintiff  in  the  present  case 
was  not  entitled  to  the  fruits  of  her  judgment  until  it  was 
finally  determined  in  her  favor  by  the  affirmance  of  it  by 
this  court;  and  therefore  the  statute  in  force  at  the  time 
when  the  judgment  was  thus  made  final  covers  and  controls 
the  allowance  of  costs  to  her.  (Hepwortk  v.  Gardner,  4  Utah, 
139,  [llPac.  566].) 

The  order  appealed  from  is  affirmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  14,  1916. 


[Crim.  No.  570.    First  Appellate  District.— February  28,  1016.) 

THE    PEOPLE,    Respondent,    v.    TBNUNZIO    PITISCI, 

Appellant 

Cbiional  Law — Mubdeb — Prejudicial  Remarks  or  Ck>UBT— Intimation 
OF  Falsity  or  Detense. — In  a  proeeeution  for  murder  it  is  pro- 
judicial  error  for  the  court,  in  the  presence  and  hearing  of  the 
jury,  when  ruling  upon  an  objection  to  evidence  offered  in  sup- 
port of  the  defendant's  plea  of  self- defense,  to  remark  that  the 
claim  that  the  deceased  took  the  dagger,  by  means  of  which  the 
killing  was  accomplished,  from  the  person  of  the  defendant  was 
"an  absurdity,"  and  that  the  alleged  threat  of  the  deceased  to 
kill  the  defendant  was  *'a  mere  idle  statement  mads  by  the 
deeeased.'* 
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Id. — Instruction — I)iscijA.imek  of  Opinion — Erbob  not  Cubed. — Such 
error  ia  not  cured  bj  an  instruction  given  to  the  jury  upon  the 
eoneluflion  of  the  argument  upon  the  admiBsibilitj  of  such  evi- 
dence that  there  was  no  intent  upon  the  part  of  the  court  to  show 
its  belief  in  either  the  truth  or  falsity  of  the  testimony,  nor  to 
intimate  any  personal  view  as  to  its  value. 

Id. — iNsmucnoN  to  Disbegabd  Misconduct — Removal  of  Pbejudicb — 
General  Bulb  Inappucablb. — ^While,  ordinarily,  an  admonition  of 
the  trial  court  to  the  jury  to  disregard  misconduct  of  either  the 
judge  or  district  attorney  will,  in  the  absence  of  an  affirmative  show- 
ing of  injury,  suffice  to  remove  any  prejudice  resulting  therefrom  in 
the  minds  of  the  jury,  which  rule  is  founded  upon  the  presumption 
that  the  jury  will  heed  the  admonition  of  the  trial  judge,  such  pre- 
sumption does  not  prevail  in  the  presence  of  an  impropriety  upon  the 
part  of  the  trial  judge,  which  in  its  very  nature  was  calculated  to 
weaken,  if  not  utterly  destroy,  a  legitimate  and  substantial  defense 
apparently  interposed  in  good  faith. 

Id. — Allbokd  Thbeat  of  Deceased  —  Pboof  Beyond  Bbasonablb 
Doubt— Ebboneous  Instbuction. — ^An  instruction  given  at  the  re- 
quest of  the  prosecution  which  in  effect  charged  the  jury  not  to 
consider  the  alleged  threat  of  the  deceased  to  kill  the  defendant, 
unless  that  fact  had  been  clearly  established  in  evidence  b^ond 
all  reasonable  doubt,  is  clearly  erroneous,  as  such  fact  need  be 
proved  only  by  a  preponderance  of  the  evidence. 

Id. — ^Misconduct  of  Distbiot  Attobnet — Statement  of  Contents  of 
Excluded  Lettsb. — It  is  misconduct  for  the  district  attorney  to 
state  to  the  court,  in  the  presence  and  hearing  of  the  jury,  the 
contents  of  a  letter  addressed  to  the  deceased  and  purporting  to  have 
been  written  by  her  husband,  upon  a  second  attempt  to  get  the 
letter  in  evidence,  where  the  letter  had  been  read  by  the  court 
upon  its  first  offer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  de- 
nying a  new  trial.    Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

O'Oara  &  De  Martini,  for  Appellant 

U.  S.  Webb,  Attomey-Qeneral,  and  John  H.  Biordan, 
Deputy  Attorney-Oenersd,  for  Respondent 

LENNON,  P.  J. — The  defendant  was  convicted  of  murder 
in  the  second  degree.  His  defense  was  self-defense.  He  ap- 
peals from  the  judgment  and  order  denying  him  a  new  triai 
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The  facts  of  the  case  upon  which  the  conviction  was  sought 
and  secured  are  substantially  these:  The  defendant  at  the 
time  of  the  homicide  was  an  unmarried  man  of  about  25 
years  of  age.  He  was  a  Sicilian  by  birth.  The  deceased 
was  an  Andalusian.  They  became  acquainted  some  time 
in  the  latter  part  of  the  year  1912.  The  deceased  was  a 
married  woman,  and  at  the  time  of  the  homicide  was  about 
22  years  of  age,  and  was  living  apart  from  her  husband  be- 
cause of  marital  difiSculties.  The  acquaintance  between  the 
defendant  and  deceased  developed  into  a  liaison,  which 
continued  till  within  two  weeks  of  her  death.  At  about  8 
o'clock  on  the  evening  of  May,  8,  1914,  the  defendant 
called  upon  the  deceased  at  her  home,  where  she  resided  with 
her  father  and  two  brothers,  and,  save  for  the  presence  of 
her  two  babies,  found  her  alone.  Shortly  thereafter  Joseph 
A.  Solemi,  who  resided  with  his  mother  in  apartments  im- 
mediately above  those  occupied  by  the  deceased,  heard  a 
woman  screaming.  He  ran  down  the  stairs  into  the  kitchen 
of  the  apartment  of  the  deceased,  and  called  out,  '^What's 
the  matter,  Maryt"  The  deceased  cried  out,  *'I  am  being 
murdered;  I  am  being  killed."  Save  for  a  light  in  the  kit- 
chen the  premises  of  the  deceased  were  in  darkness  when 
Solemi  entered,  but  he  proceeded  to  the  room  from  whence 
the  voice  came,  and  there  by  the  light  of  a  cigarette-lighter 
he  discovered  the  deceased  and  the  defendant  lying  upon 
the  floor.  The  deceased  was  face  downward,  and  the  de- 
fendant, with  his  hand  closed  over  a  dagger,  was  lying  upon 
his  back  alongside  of  her  with  his  head  resting  upon  her 
hips.  The  police  were  then  called,  and  an  examination 
showed  that  both  the  deceased  and  the  defendant  were  suf- 
fering from  several  severe  knife  wounds.  One  of  the  police- 
men attempted  to  question  the  defendant  as  to  the  cause  of 
the  affray,  but  the  defendant  made  no  reply  save  to  say, 
''I  wish  I  was  dead,"  The  record  shows,  however,  that 
whatever  was  said  by  the  defendant  at  that  time  to  the 
policeman  was  said  in  Italian,  and  the  witness  who  acted 
as  interpreter  and  translated  what  the  defendant  had  said 
was  not  certain  whether  the  words  were  ^'I  wish  I  was 
dead"  or  "I  am  dying."  The  deceased  succumbed  to  her 
wounds  on  the  way  to  the  receiving  hospital,  and  the  de- 
fendant for  several  hours  was  in  a  semi-conscious  condition 
as  the  result  of  his  injuries. 


Digitized  byLjOOQlC 


730  People  v.  Pitisci.  [29  Cal.  App. 

As  a  witness  in  his  own  behalf  the  defendant  testified 
upon  the  trial,  in  substance,  that  in  the  latter  part  of  the 
year  1913,  and  during  the  time  he  was  living  in  illicit  re- 
lations with  the  deceased,  he  became  acquainted  with  and 
began  to  pay  court  to  a  young  woman  of  his  own  nationality, 
and  in  January,  1914,  became  engaged  to  marry  her.  The 
wedding  was  to  take  place  in  the  month  of  July  following ; 
and  in  the  meantime  the  defendant  endeavored  to  sever  his 
relations  with  the  deceased,  and  to  that  end  removed  his 
residence  from  San  Francisco  to  San  Jose,  where  on  March 
21,  1914,  he  wrote  and  mailed  to  her  a  letter,  in  which  he 
informed  her  that  he  intended  to  marry  a  girl  of  his  own 
nationality.  The  deceased  in  her  answer  and  in  several 
other  letters  which  she  wrote  to  the  defendant  at  various 
times  showed  that  she  was  deeply  infatuated  with  him,  and 
indicated  that  she  would  not  be  content  to  give  him  up. 
Upon  one  occasion  the  defendant  visited  San  Francisco  at 
the  request  of  the  deceased,  and  attempted,  though  unsuc- 
cessfully, to  arrange  an  amicable  severance  of  their  relations. 
In  April,  1914,  the  defendant  returned  to  San  Francisco  to 
reside.  After  he  had  been  in  San  Francisco  for  about  a 
week,  during  which  time  he  had  not  called  upon  the  deceased, 
she,  uninvited,  called  upon  him  several  times  at  his  apart- 
ments. Two  weeks  before  the  homicide  he  met  her  at  her 
request  on  Powell  Street  near  Broadway,  and  she  then  asked 
him  to  leave  San  Francisco  and  go  to  Los  Angeles  with  her. 
Upon  the  defendant  declining  to  do  so  she  said,  *' Everybody 
says  you  are  going  to  marry  the  Italian  girl,  but  before  you 
do  so  I  will  kill  you."  A  few  days  before  the  homicide  the 
deceased  approached  defendant  in  the  street  and  said  to 
him,  '*I  want  you  to  come  to  my  house.  Will  you  come?" 
The  defendant  promised  that  he  would  call,  and  went  there 
accordingly  on  the  evening  of  the  homicide,  at  about  8 
o'clock,  as  previously  narrated.  She  received  him  affection- 
ately; she  ''kissed  him  and  caressed  him,"  and  while  they 
were  sitting  upon  her  bed  without  a  light  in  the  room  she 
said  to  him,  **I  want  you  to  go  to  Los  Angeles  with  me  be- 
cause my  husband  will  be  here.  .  .  .  to-morrow."  The  de- 
fendant replied  that  he  did  not  want  to  go  to  Los  Angeles, 
for  the  reason  that  he  had  no  money  and  could  not  get  em- 
ployment there;  whereupon  the  deceased  said,  "You  want 
to  marry  the  Italian  girl,"  to  which  the  defendant  answered, 
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"Yes.*'  Thereupon  the  deceased  suddenly  pushed  the  ap- 
pellant back  upon  her  bed  and  placed  one  of  her  hands 
against  either  his  chest  or  throat.  The  defendant  always 
carried  a  dagger,  of  which  fact  the  deceased  was  aware. 
While  he  was  in  that  position  on  the  bed  and  in  the  dark  he 
felt  a  stinging  sensation  in  his  breast;  he  felt  blood  trickling 
down  his  body,  and  then  realized  that  he  had  been  stabbed 
by  the  deceased,  evidently  with  his  own  dagger,  which  had 
been  extracted  by  her  from  the  place  where  he  had  been 
in  the  habit  of  carrying  it  on  his  person.  Thereupon  the  de- 
fendant grappled  with  the  deceased.  She  still  fought  with 
him  and  stabbed  him,  but  finally  he  secured  possession  of 
the  dagger,  and  in  the  frenzy  of  the  fight  stabbed  her  with 
it  until  she  fell  at  his  feet,  and  he,  exhausted,  sank  alongside 
of  her. 

The  foregoing  statement  of  the  facts  of  the  killing  and  the 
circumstances  immediately  preceding  and  attending  it,  as 
narrated  by  the  defendant,  constituted  the  foundation  of  his 
plea  of  self-defense;  and  although  that  statement  is  incom- 
plete in  many  matters  of  minor  detail,  nevertheless  it  will 
suffice  for  the  consideration  of  the  points  presented  in  sup- 
port of  the  appeal,  viz.:  (1)  misconduct  on  the  part  of  the 
trial  judge,  in  the  presence  of  the  jury,  resulting  in  sub- 
stantial injury  to  the  defense  upon  which  the  defendant 
relied;  (2)  alleged  prejudicial  misconduct  of  the  district 
attorney;  and  (3)  the  giving  of  an  instruction  which  errone- 
ously charged  the  jury  that  the  burden  was  upon  the  de- 
fendant to  establish  the  existence  of  a  fact  upon  which  he 
relied  in  support  of  his  plea  of  self-defense  to  a  moral  cer- 
tainty and  beyond  a  reasonable  doubt. 

The  assignment  of  misconduct  on  the  part  of  the  trial 
judge  deals  primarily  with  certain  comments  of  the  trial 
jnd<;c  made  during  the  endeavor  of  counsel  for  the  defend- 
ant to  show  in  evidence,  in  support  of  his  plea  of  self-defense, 
by  the  testimony  of  a  witness  upon  the  stand  that  the  de- 
ceased had  made  a  threat  that  she  would  kill  the  defendant 
"'if  he  married  the  Italian  girl.**  The  proffered  proof  was 
objected  to  by  the  district  attorney  upon  the  ground  that  it 
was  irrelevant,  incompetent,  and  immaterial,  and  the  trial 
judge  apparently  was  of  the  opinion  that  it  was  not  ad- 
missible in  the  absence  of  a  showing  that  the  threat  of  the 
deceased  had  been  communicated  to  the  defendant    The  dis- 
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cussion  of  this  question  was  had  in  the  presence  of  the  jury, 
and  occupied  a  large  part  of  two  trial  days.  Upon  this 
phase  of  the  case  the  record  speaks  best,  and  is  as  follows: 

''Q.  You  were  on  intimate  relations  with  the  deceased! 
A.  Yes,  sir. 

"Q.  She  had  visited  at  your  house  t    A.  Yes,  sir. 

*'Q.  During  the  early  part  of  last  winter  or  the  latter 
part  of  the  fall  of  last  year  did  you  ever  have  any  conversa- 
tion with  the  deceased  regarding  a  divorce  between  hei-self 
and  her  husband  t    A.  Yes,  sir. 

*'Q.  Also  a  conversation  regarding  trouble  between  her- 
self and  her  husband?    A.  Yes,  sir. 

**Q.  Now,  what  was  that  conversation! 

"Mr.  Berry  (Deputy  District  Attorney) :  Just  one  moment. 
We  object  to  that  question  on  the  ground  that  it  is  incom- 
petent, irrelevant,  and  immaterial. 

''The  Court:  Sustained. 

''Mr.  De  Martini  (Counsel  for  Defendant) :  Q.  During  the 
months  of  February  and  March  did  you  have  any  conversa- 
tion with  the  deceased  relative  to — 

"The  Court  (Interrupting):  Well,  now,  Mr.  De  Martini, 
I  don't  see  how  you  can  expect  to  prove  a  conversation  with 
the  dead  woman  by  this  woman. 

"Mr.  De  Martini:  Well,  if  your  Honor  please,  we  want  to 
show — 

"The  Court  (Interrupting) :  Well,  you  can't  show  it  that 
way. 

"Mr.  O'Qara  (Associate  Counsel  for  the  Defendant):  If 
your  Honor  please,  the  point  is  this:  we  expect  to  show — 
whether  by  this  question  or  another  I  am  not  able  to  say  .  .  . 
to  show  threats  made  by  the  deceased  against  the  life  of  the 
defendant  in  regard  to  taking  the  life  of  the  defendant. 

"The  Court:  Threats? 

"Mr.  O'Qara:  — ^in  the  course  of  conversations  threats 
made  by  the  deceased  against  the  life  of  the  defendant. 

"The  Court:  — and  communicated  to  this  defendant! 
(Argument  between  court  and  counsel  and  reading  of  au- 
thorities.)    That  would  not  assist  you,  Mr.  O'Gara. 

"Mr.  O'Qara:  I  am  afraid  your  Honor  has  not  read  the 
part  I  wish  to  call  to  your  Honor's  attention  as  to  threats 
made  showing  motive. 
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''The  Court:  Just  a  mere  idle  statement  made  by  this  de- 
ceased and  not  communicated  to  the  defendant,  in  the  ab- 
sence of  anything  else,  is  not  proper. 

**Mr.  O'Qara:  I  wish  to  point  out  to  your  Honor  that  this 
certain  question  was  discussed  by  the  decision  in  this  case, 
and  threats  were  made  against  the  life  of  this  defendant, 
and  whether  it  was  communicated  or  not  would  not  make 
any  diflFerence.  In  other  words,  this  is  the  point,  your 
Honor :  Where  it  is  the  claim  of  the  defendant  that  the  other 
party  was  the  aggressor,  and  the  prosecution  claims  that  it 
was  the  defendant  who  was  the  aggressor — 

"The  Court :  Well,  I  have  read  the  decision.  I  understand 
it  and  your  point  here — 

"Mr.  O'Qara:  Well,  I  wanted  to  make  a  statement  to  your 
Honor  of  my  point  of  view. 

"The  Court:  I  don't  care  about  any  argument  .  .  . 

"Mr.  O'Qara:  I  will  oflfer  at  this  time  to  prove  by  this 
witness  that  in  the  conversation  referred  to  the  deceased  said 
to  her  that  the  defendant  was  going  with  an  Italian  girl 
and  expected  to  marry  her,  but  that  before  the  defendant 
married  that  Italian  girl  she,  the  deceased,  would  kill  him. 
I  offer  to  show  that  was  precisely  stated  by  the  deceased  at 
that  time  and  place  by  this  witness. 

"The  Court:  You  don't  propose  to  show  that  this  state- 
ment was  communicated  to  the  defendant! 

"Mr.  O'Qara:  No,  your  Honor,  I  do  not. 

"The  Court  (After  Argument) :  I  will  not  hear  any  more 
argument.  As  I  say,  in  the  decisions  which  you  have  sug- 
gested the  facts  are  quite  different  than  are  the  facts  that 
appear  here.  In  other  words,  I  am  satisfied  that  those  facts 
do  not  appear  here  in  this  case.  I  don't  want  the  jury  to 
hear  any  more  argument.  I  will  oontinue  the  rest  of  the 
hearing  until  to-morrow  morning  and  give  you  an  oppor- 
tunity to  be  heard  then.    Do  I  make  myself  plain  nowt 

"Mr.  O'Qara:  Yes,  I  understand  your  Honor  exactly.** 

At  the  resumption  of  the  trial  on  the  following  morning 
the  record  shows  the  following: 

"The  Clerk:  The  jurors  are  present,  your  Honor. 

"Mr.  O'Qara:  If  your  Honor  please — ^in  relation  to  the 
question  which  was  under  discussion  when  the  court  took 
an  adjournment  last  evening,  I  have  brought  to  the  court 
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this  morning  some  cases  on  which  I  rely,  and  am  prepared 
to  submit  them  to  your  Honor. 

'*The  Court  (Addressing  Mr.  Berry) :  What  is  the  propo- 
sition t 

**Mr.  Berry:  If  counsel  will  permit,  it  will  not  be  neces- 
sary to  have  him  continue  further  on  this  subject,  for  I 
have  examined  authorities  submitted  by  counsel,  and  also 
have  delved  into  other  authorities,  and  I  find  that  under  such 
circumstances  as  these  evidence  in  this  action  is  admissible 
though  not  being  shown  to  have  been  communicated.  There 
is  one  case,  and  that  is  where  there  is  some  doubt  as  to  who 
started  the  affray  resulting  in  the  death  of  the  deceased. 

**The  Court:  Yes,  but  I  doubt  if  you  will  find  any  dec- 
laration of  any  court  on  any  facts  analogous  to  those  I  as- 
sume would  be  developed  here.  In  all  those  cases  I  am 
familiar  with  there  was  some  evidence  of  a  quarrel,  or  where 
both  parties  were  in  an  excited  state  of  mind;  but  here  the 
defendant  himself  is  the  only  person  who  had  a  weapon; 
it  is  not  claimed  that  this  woman  had  a  weapon,  but  he  went 
to  this  place,  the  place  of  the  killing  or  the  alleged  killing, 
with  this  weapon.  It  is  claimed  she  took  it  from  him — ^an 
absurdity.  Now,  you  keep  in  mind  that  the  defendant  him- 
self goes  to  this  place  and  he  goes  armed,  and  he  is  the  only 
person  who  is  armed.  It  is  not  claimed  that  the  deceased 
was  armed. 

"Mr.  O'Qara:  Yes,  but  there  may  be  half  a  dozen  people 
in  this  room  who  have  got  pistols  in  their  pockets — 

"The  Court  (Interrupting) :  Confine  your  argument  to  the 
facts.    I  have  stated  all  the  facts,  have  I  nott 

"Mr.  O'Qara:  No,  your  Honor,  I  don't  think  you  have 
stated  all  the  facts. 

"The  Court:  I  have  stated  the  essential  parts  as  we  could 
gather  them. 

"Mr.  O'Qara:  The  defendant  went  there  without  any 
thought  or  intention  that  there  was  to  be  trouble. 

"The  Court:  But  he  did  go  there  with  a  weapon  and  with 
the  weapon  that  it  is  alleged  caused  the  death  of  the  de- 
ceased. Your  statement  as  to  whatever  quarrel  developed 
or  whatever  happened  there  which  led  to  the  death  of  the 
decedent,  was  simply  an  act  on  her  part  of  taking  the  weapon 
from  his  inside  pocket.'* 
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Subsequently  the  proffered  proof  of  the  threat  made  by  the 
deceased  was  admitted  in  evidence,  and  the  witness  upon 
the  stand,  in  answer  to  proper  questions,  testified  in  effect 
that  the  deceased  had  said  to  her  that  if  the  defendant 
married  the  Italian  girl  she  would  kill  him. 

The  comments  of  the  trial  judge  made  in  the  foregoing  ex- 
cerpt from  the  record,  wherein  he  belittled  the  effect  of  the 
proffered  testimony,  and  discredited  the  defendant's  plea 
of  self-defense,  were  so  obviously  improper  that  nothing 
can  be  said  in  justification  of  them.  The  attorney-general  on 
behalf  of  the  people  does  not  attempt  a  justification  of  the 
objectionable  comments,  nor  is  it  contended  that  they  did 
not  seriously  prejudice  the  defendant  and  damage  his  de- 
fense in  the  eyes  of  the  jury;  but  it  is  contended  that  such 
injury  and  damage  were  cured  and  corrected  by  the  special 
charge  of  the  trial  court  given  to  the  jury  upon  the  con- 
clusion of  the  argument  upon  the  admissibility  of  the  evi- 
dence in  question,  and  that  therefore  the  defendant  now  has 
no  cause  for  complaint. 

We  cannot  agree  with  this  contention;  and  in  failing  to 
do  so  we  have  in  mind  the  rule  that  ordinarily  an  admonition 
of  the  trial  judge  to  the  jury  to  disregard  misconduct  of 
either  the  judge  or  district  attorney  will,  in  the  absence  of 
an  affirmative  showing  of  injury,  suffice  to  remove  any  preju- 
dice resulting  therefrom  in  the  minds  of  the  jury.  The  rule 
in  this  behalf  is  founded  upon  the  presumption  that  the 
jury  will  heed  the  admonition  of  the  trial  judge;  but  we 
do  not  understand  that  that  presumption  prevails  in  the 
presence  of  an  impropriety  upon  the  part  of  the  trial  judge 
such  as  is  presented  for  review  in  the  present  case;  which 
in  its  very  nature  was  calculated  to  weaken,  if  not  utterly 
destroy,  a  legitimate  and  substantial  defense  apparently  in- 
terposed in  good  faith.  That  such  was  the  tendency  of  the 
comments  complained  of  there  can  be  no  doubt  The  dec- 
laration of  the  trial  judge  that  the  claim  that  the  deceased 
took  the  dagger  from  the  defendant's  person  was  ''an  ab- 
surdity" expressed  the  opinion  of  the  trial  judge,  as  clearly 
and  as  convincingly  as  the  English  language  could  express 
it,  that  the  defendant's  plea  of  self-defense  was  founded  in 
falsehood;  and  the  trial  judge's  characterization  of  the 
threat  relied  upon  to  support  that  defense  as  **a  mere  idle 
statement  made  by  the  deceased"  could  have  had  no  other 
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effect  in  the  minds  of  the  jury  than  to  seriously  impair,  if 
not  utterly  destroy,  the  probative  value  and  effect  of  the 
evidence  subsequently  offered  and  admitted  to  establish  a 
material  fact  in  the  defendant's  favor. 

In  the  case  of  People  v.  Cofiboy,  15  Cal.  App.  97,  [113 
Pac.  703],  this  court  reiterated  and  reaffirmed  the  doctrine 
enunciated  by  the  supreme  court  of  Alabama  (Hair  v.  Little^ 
28  Ala.  236),  that  ''it  is  of  the  highest  importance  in  the 
administration  of  justice  that  the  court  should  never  invade 
the  province  of  the  jury;  should  give  them  no  intimation 
as  to  its  opinion  upon  the  facts;  but  should  leave  them 
wholly  unbiased  by  any  such  intimation  to  ascertain  the 
facts  for  themselves."  When  we  stop  to  consider  that  "from 
the  high  and  authoritative  position  of  a  judge  presiding  at 
the  trial  before  a  jury  his  influence  over  them  is  of  vast 
moment"  {McMinn  v.  Whelan,  27  Cal.  300,  319),  and  **that 
juries,  especially  in  cases  which  are  strongly  litigated  upon 
the  facts,  watch  with  anxiety  to  gather  from  the  court  some 
intimation  as  to  what  their  findings  should  be  upon  the 
facts"  {Hair  v.  Liiile,  28  Ala.  236),  and  "the  readiness  with 
which  a  jury  frequently  catches  at  intimations  of  the  court, 
and  the  great  deference  which  they  pay  to  the  opinions  and 
suggestions  of  the  presiding  judge  in  closely  balanced  cases" 
(People  V.  Williams,  17  Cal.  142,  147),  we  cannot  conceive 
that  the  comments  complained  of  in  the  present  ease,  al- 
though addressed  to  the  counsel  for  the  defendant,  did  not 
have  the  effect  of  irresistibly  and  indelibly  impressing  upon 
the  minds  of  the  jury  the  belief  that  it  was  the  opinion  of 
the  trial  court  that  the  defendant  was  guilty  as  charged.  It 
is  idle  to  argue,  and  it  would  be  bordering  upon  the  ridiculous 
for  this  or  any  other  court  to  say  that  because  the  objection- 
able remarks  of  the  trial  judge  were  not  addressed  directly 
to  the  jury,  it  must  be  presumed  that  the  jury  ignored  them. 
It  was  but  natural  for  the  jury  to  listen  to  and  become  in- 
terested in  the  discussion  between  court  and  counsel,  and 
any  presumption  to  the  contrary  would  do  violence  to  the 
every-day  experience  and  observation  of  lawyer  and  layman 
alike. 

As  was  said  in  the  case  of  State  v.  Harhin,  7  Nev.  377:  *'It 
is  evident  that  the  opinion  of  the  court  can  be  as  effectively 
conveyed  to  the  jury  by  expressing  it  in  their  hearing  while 
ruling  upon  an  objection  to  the  evidence,  as  by  embodying 


Digitized  byLjOOQlC 


Feb.  1916.]  People  v.  Pitisci.  737 

it  in  what  purports  to  be  a  declaration  of  law  for  their  guid- 
ance. .  .  .  The  right  to  a  decision  on  the  facts  uninfluenced 
and  unbiased  by  the  opinions  of  the  judge  has  been  deemed 
worthy  of  a  constitutional  guaranty.  It  cannot  be  lawfully 
denied  by  the  simple  evasion  of  looking  at  counsel  instead 
of  the  jury,  or  of  foisting  the  opinion  into  a  ruling  upon  the 
testimony." 

To  permit  the  trial  judge  to  say  in  the  presence  of  the 
jury,  under  the  guise  of  a  ruling  upon  the  admissibility  of 
evidence,  that  which  the  constitution  prohibits  him  from  say- 
ing directly  to  the  jury,  would  be  to  put  the  seal  of  approval 
upon  a  mere  subterfuge  of  which  it  has  been  said  that 
"the  wit  of  man  could  scarcely  devise  a  more  palpable  vio- 
lation of  that  provision  of  our  organic  and  statute  law  which 
prohibits  judges  from  charging  juries  in  respect  to  matters 
of  fact."     {State  v.  Harkin,  7  Nev.  377.) 

Of  what  avail,  then,  was  it  for  the  trial  judge  to  say  to 
the  jury,  **I  want  you  gentlemen  to  understand  that  in  all 
this  discussion  there  is  no  intent  upon  the  part  of  the  court 
to  show  his  belief  in  the  testimony,  either  the  truth  or  the 
falsity  of  it;  nor  does  the  court  intimate  any  personal  view 
as  to  the  value  of  the  testimony,  or  of  the  claim  made  by 
counsel  of  the  defendant  of  the  state"!  Manifestly,  this 
was  not  a  retraction  of  the  previous  remarks  of  the  trial 
judge  which  indicated  that  he  was  strongly  of  the  opinion 
that  the  defendant's  defense  of  self-defense  was  a  preposterous 
fabrication,  and  that  the  proof  proffered  in  support  thereof 
was  puerile.  At  best  the  trial  judge  did  no  more  than  to 
disclaim  that  he  had  expressed  or  intended  to  express  an 
opinion  upon  the  merits  of  the  case;  but  the  verity  of  the 
disclaimer  was  impugned  by  the  fact  that  he  had  actually 
and  emphatically  expressed  an  opinion  upon  the  most  vital 
facts  of  the  defendant's  case.  The  fact  that  such  opinion 
may  have  been  unintentionally  expressed  did  not  tend  to 
lessen  its  weight  with  the  jury,  and  consequently  it  cannot 
be  said  that  the  charges  in  question  sufficed  to  efface  the 
prejudicial  effect  of  the  opinion.  {People  v.  WUlard,  92  Cal. 
482,  489,  [28  Pac.  585] ;  People  v.  Kindleberger,  100  Cal. 
367,  [34  Pac.  852] ;  Peofke  v.  Chew  Sing  Wing,  88  Cal.  268, 
272,  [25  Pac.  1099] ;  People  v.  Conboy,  15  Cal.  App.  97,  [113 
Pac.  703].) 

29  Cal.  App.— 47 
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A  letter  addressed  to  the  deceased,  and  purporting  to  have 
been  written  by  her  husband,  was  offered  in  evidence  by  the 
district  attorney.  When  the  letter  was  first  oflPered  in  evi- 
dence objection  was  made  upon  behalf  of  the  defendant  that 
it  was  hearsay,  etc.,  whereupon  the  trial  court,  upon  its  own 
motion,  read  the  letter,  and  then  expressed  doubt  as  to  its 
admissibility.  Thereupon  the  district  attorney  withdrew  his 
oflPer  to  put  the  letter  in  evidence,  but  later  on  in  the  course 
of  the  trial  he  made  another  effort  to  get  the  letter  in  evi- 
dence, and  notwithstanding  the  fact  that  the  court  had  pre- 
viously read  the  same,  stated  its  contents  to  the  court  in  the 
presence  and  hearing  of  the  jury. 

The  evidence  sought  to  be  shown  by  the  letter  was  clearly 
incompetent,  and  the  trial  court  finally  so  ruled.  The  effect 
of  the  action  of  the  district  attorney  in  stating  the  contents 
of  the  letter  was  to  anticipate  an  adverse  ruling,  and  thereby 
indirectly  to  get  before  the  jury  that  which  he  was  not  per- 
mitted by  the  law  to  put  directly  in  evidence.  Counsel  for 
the  defendant  promptly  objected  to  this  procedure,  but  the 
trial  court,  instead  of  condemning  it,  commended  the  district 
attorney  by  assuring  him  that  he  had  "a  perfect  right  to  make 
his  offer,"  notwithstanding  the  fact  that  the  court  was  al- 
ready fully  informed  of  the  contents  of  the  letter.  In  view 
of  the  attitude  of  the  trial  court,  it  would  have  been  useless 
to  request  that  the  jury  be  admonished  not  to  pay  any  heed 
to  the  statement  of  the  district  attorney.  Although  we  are 
not  convinced  that  the  course  pursued  by  the  district  attorney 
contributed  materially  to  the  verdict,  nevertheless  it  was  an 
irregularity  which  should  not  be  permitted  to  pass  unnoticed ; 
for,  as  was  said  in  the  case  of  People  v.  Lee  ChiLck,  78  Cal. 
317,  [20  Pac.  719]):  "Equally  with  the  court  the  district 
attorney,  as  the  representative  of  law  and  justice,  should  be 
fair  and  impartial.  .  .  .  We  make  due  allowance  for  the  zeal 
which  is  the  natural  result  of  such  a  battle  as  this,  and  the 
desire  of  every  lawyer  to  win  his  case,  but  this  should  be 
overcome  by  the  conscientious  desire  of  a  sworn  officer  of  the 
court  to  do  hia  duty  and  not  go  beyond  it." 

At  the  request  of  the  prosecution  the  trial  court  in  effect 
charged  the  jury  not  to  consider  the  alleged  threat  of  the 
deceased  to  kill  the  defendant  unless  that  fact  had  been  es- 
tablished in  evidence  beyond  all  reasonable  doubt.  This  in- 
struction was  clearly  erroneous.    The  defendant  in  a  criminal 
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case  is  not  required  to  establish  a  fact  in  his  favor  beyond 
a  reasonable  doubt.  It  is  the  settled  rule  that  such  fact 
need  be  proved  only  by  a  preponderance  of  the  evidence. 
(People  V.  Coif  man,  24  Cal.  230,  236 :  People  v.  Mitchell,  63 
Cal.  480;  People  v.  Miller,  171  Cal.  649,  [154  Pac.  468].) 

Under  the  circumstances  of  the  present  case  the  fact  that 
the  deceased  had  threatened  to  take  the  life  of  the  defendant 
was  a  most  material  fact  in  his  favor ;  and  we  have  no  doubt 
but  that  the  instruction  complained  of,  considered  in  con- 
nection with  the  previous  misconduct  of  the  trial  judge,  re- 
sulted in  substantial  prejudice  to  the  defendant.  The  effect 
of  such  misconduct  was,  as  previously  pointed  out,  to  cripple 
the  evidence  of  the  threat,  and  the  eflPect  of  the  erroneous 
instruction  under  consideration  was  practically  to  debar  the 
jury  from  considering  that  evidence  at  all. 

We  have  painstakingly  examined  the  evidence  produced 
upon  the  whole  case  in  an  endeavor  to  sustain  the  judgment 
upon  the  theory  that,  notwithstanding  the  errors  and  irregu- 
larities complained  of,  the  conviction  of  the  defendant  was 
not  a  miscarriage  of  justice.  We  cannot  conscientiously 
come  to  any  such  conclusion.  As  we  have  previously  stated, 
the  defense  interposed  upon  behalf  of  the  defendant  was, 
so  far  as  the  record  before  us  discloses,  a  substantial  one, 
and  apparently  advanced  in  good  faith,  and  supported  by 
evidence,  direct  and  circumstantial,  which  merited  the  serious 
and  unbiased  consideration  of  the  jury.  On  the  other  hand, 
the  theory  of  the  prosecution  that  the  motive  for  the  killing 
was  not  as  the  defendant  claimed,  but  was  to  be  found  in  the 
fact  that  the  deceased  rejected  the  advances  of  the  defendant, 
was  rested,  in  so  far  as  we  have  been  able  to  ascertain  from 
the  record,  largely,  if  not  entirely,  upon  proof  of  the  fact 
that  upon  one  occasion  the  deceased  had  publicly  repulsed 
and  repudiated  the  defendant. 

We  do  not  wish  to  be  understood  as  intimating  that  if  the 
defendant  had  been  given  a  fair  trial  in  accord  with  the 
settled  and  generally  well-understood  procedure  provided 
by  the  law,  the  evidence  adduced  upon  the  whole  case  would 
not  have  supported  the  verdict  and  judgment.  All  that  we 
mean  to  say  in  this  behalf  is  that  we  are  convinced  that  the 
error  of  the  instruction  complained  of,  coupled  with  the  ob- 
jectionable comments  of  the  trial  judge,  operated  to  prevent 
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the  jury  from  giving  that  fair  and  impartial  eonsideration 
to  all  of  the  evidence  which  the  law  demands  before  a  verdict 
can  be  rightfully  reached. 
The  judgment  and  order  appealed  from  are  reversed. 

Eerrigan,  J.,  and  Bicharda,  J.,  concurred* 


[Civ.    No.   16«0.    First   Appellate   District.— February   2S,   IWe.] 

FRED  W.  FRY,  Respondent,  v.  A.  ASTORG,  Defendant, 
and  THE  UNITED  STATES  FIDELITY  AND  GUAR- 
ANTY COMPANY  (a  Corporation),  Defendant  and 
Appellant;  AZUBAH  S.  BROWN,  Intervener. 

Appeal  bt  Onx  Paety — UNDERTAxnYa  on  Appeal  on  Behalf  of 
Several  Paeties — ^Lagk  of  I/iAsniiTTd — ^Where  an  appeal  is  taken 
by  one  person  and  the  undertaking  thereon  purports  on  its  f  aee  to 
be  given  on  an  appeal  taken  by  several  persons,  sueh  undertaking 
is  insufficient  to  support  the  appeal,  and  no  recovezy  can  be  had 
against  the  sureties. 

APPEAL  from  a  jndgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  from  an  order  denying  a 
new  trial.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt. 

Thomas,  Beedy  &  Lanagan,  for  Appellant. 

Welles  Whitmore,  for  Respondent. 

T.  J.  Sheridan,  for  Defendant  A.  Astorg. 

William  C.  Crittenden,  for  Intervener  Azubah  S.  Brown. 

KEBRIQAN,  J. — ^This  is  an  appeal  from  the  judgment 
and  from  an  order  denying  the  motion  of  the  defendant  the 
United  States  Fidelity  and  Guaranty  Company  for  a  new 
trial. 

Several  years  ago  the  plaintiff's  assignor,  V.  A.  Hager, 
commenced  an  action  against  A.  Astorg,  M.  Astorg,  and  F. 
Ginard  to  recover  possession  of  certain  lands  and  premises 
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situate  in  Lake  County,  in  which  action  the  plaintiff  ulti- 
mately recovered  a  judgment  against  the  defendants.  There- 
after the  defendant  A.  Astorg  gave  notice  of  appeal  from  the 
judgment,  and  filed  the  undertaking  on  which  this  action  was 
brought,  which  by  its  language  purports  to  be  given  in  an 
appeal  taken  not  by  Astorg  alone,  but  by  all  of  the  defend- 
ants in  that  action.    It  recites  as  follows : 

"Whereas  the  defendants  in  the  above  entitled  action  have 
appealed  to  the  Supreme  Court  .  .  .  from  a  judgment  made 
and  entered  against  said  defendants ;  .  .  . 

**Now  therefore,  in  consideration  of  the  premises  and  of 
such  appeal,  the  United  States  Fidelity  and  Guaranty  Com- 
pany .  .  .  does  hereby  undertake  and  promise  on  the  part 
of  the  appellants  that  the  said  appellants  will  pay  all  costs 
and  damages  which  may  be  awarded  against  them  on  the 
appeal.  .  .  . 

'*And  whereas  the  appellants  are  desirous  of  staying  the 
execution  of  the  said  judgment  so  appealed  from  in  so  far  aa 
it  relates  to  the  delivery  of  the  possession  of  said  lands  and 
premijses,  the  said  The  United  States  Fidelity  and  Guaranty 
Company  does  further,  in  consideration  thereof  and  of  the 
premises,  undertake  .  .  .  that  during  the  possession  of  such 
property  by  the  appellants  they  will  not  permit  or  suffer  to  be 
permitted  any  waste  thereon,  and  that  if  the  said  judgment 
appealed  from  be  affirmed,  or  the  appeal  dismissed,  they  will 
pay  the  value  of  the  use  and  occupation  of  the  property  from 
the  time  of  the  appeal  until  the  delivery  of  the  possession 
thereof,  ....** 

The  judgment  appealed  from  was  affirmed  by  the  supreme 
court.  Thereafter  Fred  W.  Fry,  as  assignee  of  V.  A.  Hager, 
commenced  this  action  against  A.  Astorg  and  the  appellant, 
recovering  judgment  against  each  of  them. 

The  judgment  against  the  appellant  must  be  reversed.  It 
seems  to  be  the  settled  rule  that  where  an  appeal  is  taken  by 
one  person,  and  the  undertaking  thereon  purports  on  its  face 
to  be  given  on  an  appeal  taken  by  several  persons,  such  under- 
taking is  insufficient  to  support  the  appeal,  and  no  recovery 
can  be  had  against  the  sureties.  In  the  present  case  it  is  con- 
ceivable that  the  appellant  may  have  regarded  A.  Astorg 's  two 
codefendants  as  alone  financially  responsible,  and  would  not 
have  been  disposed  to  write  a  bond  for  him  as  the  sole  appel- 
lant   The  case  of  Zane  v.  De  Onativia,  135  Cal.  440,  [67  Pac. 
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685]  is  very  like  the  present  one.  There  only  one  of  several 
defendants  took  an  appeal  from  an  order  denying  a  motion 
for  a  new  trial,  while  the  bond  in  terms  recited  that  it  was 
given  as  security  on  an  appeal  of  the  defendants.  The  court, 
after  referring  to  this  condition  of  the  record,  says:  "The 
sureties  undertake  upon  the  part  of  the  appellants  (where 
there  is  but  one  appellant)  that  the  appellants  will  pay  all 
costs  and  damages  which  may  be  awarded  against  the  defend- 
ant on  said  appeal,  when  costs  and  damages  could  only  be 
awarded  against  the  one  appealing  defendant.  Standing  upon 
the  strict  letter  of  their  contract,  the  sureties  could  never  be 
liable  for  anything  upon  this  undertaking.  There  never  was 
a  joint  appeal,  and,  consequently  there  never  could  be  an 
award  of  damage  or  costs  against  the  defendants.  Moreover, 
the  sureties  have  agreed  to  stand  responsible  only  for  such 
damages  and  costs  as  might  be  awarded  against  tiie  two  de- 
fendants. It  is  conceivable  that  they  might  have  refused  to 
go  upon  the  undertaking  had  they  known  that  but  one  de- 
fendant had  appealed.  It  ib  conceivable  that  they  might  have 
regarded  the  other  defendant,  who  they  thought  had  appealed, 
as  the  one  financially  responsible  in  the  event  that  the  appeal 
should  be  lost  or  dismissed.  We  are  unable  to  perceive,  there- 
fore, how  the  appeal  from  the  order  denying  the  motion  for 
a  new  trial  can  be  maintained.  Appellant  might  have  filed 
a  new  undertaking  before  the  hearing,  but  this  she  failed  to 
do.  Her  request  that  she  now  be  permitted  to  file  it  comes 
too  late." 

With  some  exceptions  it  is  true  that  the  maker  of  a  bond  is 
bound  by  the  recitals  in  it;  but  that  principle  of  law  is  not 
applicable  to  the  facts  of  this  case,  for  the  appellant  here  is 
not  denying  any  of  the  recitals  of  the  undertaking.  It  is 
merely  denying,  in  accordance  with  the  fact,  that  the  bond 
written  by  it  was  to  secure  an  appeal  by  A.  Astorg  alone,  and 
contends — ^and  we  think  correctly — ^that  it  has  incurred  no 
liability  upon  such  an  appeal.  This  position  is  consistent  with 
the  recitals  in  the  undertaking. 

The  judgment  and  order  are  reversed* 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  14,  1916. 
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[Giv.  No.  1487.    Third  Af^llate  District.— February  23,  1916.} 

POTBERO  NUEVO  LAND  COMPANY,  AppeUant,  ▼.  ALL 
PEBSONS,  etc.,  Respondents. 

Partition — ^Efteot  of  Degrse. — ^A  decree  or  judgment  in  partition  has 
no  other  effect  than  to  sever  the  unity  of  poesession,  and  does  not 
vest  in  either  of  the  cotenants  any  new  or  additional  title. 

Ibd — ^Leasehold  Interests  in  Beach  and  Water  Lots  op  San  Fran- 
Gisoo — Partition  Sale — Interests  Acquired  by  Purchasers.— 
Purchasers  at  a  partition  sale  of  leasehold  interests  in  "beach  and 
water  lots"  situated  in  the  city  and  county  of  San  Francisco  ac- 
quire the  interests  of  such  partitioners  at  the  time  of  sale  and 
nothing  noore,  and  the  subsequent  purchase  by  one  of  such  pur- 
chasers of  the  reversionary  interest  of  the  state  in  snch  lots  does 
not  inure  to  the  benefit  of  his  copurchasers. 

Id. — Title  of  Purchaser  upon  Partition  Sale. — The  sale  under  a 
partition  decree  is  a  judicial  sale,  and  the  rule  in  execution  sales 
that  the  purchaser  takes  the  precise  interest  of  the  defendant  and 
that  after-acquired  title  l^  the  seller  does  not  pass  to  the  purchaser 
is  applicable  thereto. 

lb.— -Holders  of  Alcalde  Deeds  to  Beagh  and  Water  Lots^Titlb  bt 
Adverse  Possession.— Title  by  adverse  possession  to  beaeh  and 
water  lots  of  the  city  and  county  of  San  Francisco  cannot  be  ac- 
quired by  holders  of  alcalde  deeds  and  their  successors  in  interest,  as 
against  the  purchasers  of  the  reversionary  interests  of  the  state 
therein,  as  the  possession  of  such  holders  and  that  of  their  successors 
is  under  the  state  grant  of  the  leasehold  interest 

APPEAL  from  a  judgment  of  the  Superior  Conrt  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  denying 
a  new  trial.  B.  Y.  Sargent,  Judge  presiding  at  triaL  Bernard 
J.  Flood,  Judge  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  Everett  Ball,  for  Appellant 

Thomas,  Beedy  &  Lanagan,  Nowlin  &  Fassett,  and  F.  J. 
Castlehun,  for  Respondents. 

CHIPMAN,  P.  J.— This  is  an  action  to  quiet  the  title  to 
certain  real  property  known  as  ** beach  and  water  lots,"  situ- 
ated in  the  city  of  San  Francisco.  The  action  is  commenced 
under  the  so-called  McEnemey  Act. 
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Plaintiff  alleged  that  if  is  the  owner  of  an  estate  in  inheri- 
tance and  in  the  possession  actual  and  peaceable  thereof  by  its 
tenants  or  persons  holding  under  it"  in  certain  nine  parcels  of 
real  property  described  in  the  complaint,  the  same  being  part 
of  the  beach  and  water  lots  formerly  belonging  to  the  state  of 
California;  alleged  that,  on  M!arch  26,  1851,  the  legislature 
passed  an  act  granting  to  the  city  of  San  Francisco  certain 
land  in  said  act  designated,  for  the  term  of  ninety-nine  years 
from  and  after  the  date  of  said  act  (Stats.  1851,  p.  37),  ''ex- 
cept all  lands  mentioned  in  said  act  .  .  .  which  had  been  sold 
or  granted  by  any  alcalde  .  .  .  and  also  registered  or  re- 
corded in  some  book  of  record  ...  of  the  recorder  of  the 
county  of  San  Francisco,  on  or  before  the  3rd  day  of  April, 
A.  D.  1850,"  which  said  lands  were  by  said  act  "granted  and 
confirmed  to  the  purchaser  or  purchasers  or  their  grantees 
aforesaid  by  the  state  relinquishing  the  use  and  occupation  of 
the  same,  and  her  interest  in  the  same,  to  the  said  purchasers 
and  grantees  .  .  .  ";  that  the  use  and  occupation  of  the  land 
described  in  the  complaint  for  ninety-nine  years  "were  sold 
and  conveyed  to  various  persons,  unknown  to  this  plaintiff, 
and  they  or  their  grantees  are  now  the  owners  and  holders 
of  said  leasehold  interest,  which  will  expire  March  26, 1950"; 
that,  on  May  18,  1853,  the  legislature  passed  an  act  entitled 
"An  act  to  provide  for  the  sale  of  the  interest  of  the  state  of 
California  in  the  property  within  the  Water  line  Front  of 
the  city  of  San  Francisco,"  as  defined  by  the  act  of  March  26, 
1851,  whereby  provisions  were  made  "to  sell  and  dispose  of 
the  reversionary  interest  retained  by  the  state  of  California 
after  the  expiration  of  the  ninety-nine  years'  use  and  occupa- 
tion, conveyed  to  the  city  of  San  Francisco  by  said  act  of 
March  26,  1851,  or  to  those  persons  mentioned  in  the  excep- 
tion in  said  act"  (Stats.  1852,  p.  219) ;  that  by  said  act  of 
May  18,  1853,  five  commissioners  were  to  be  appointed  by  the 
Governor  of  the  state,  who  should  have  charge  and  disposition 
of  said  lands  at  public  auction ;  that  said  commissioners,  acting 
under  said  act,  sold  the  land  described  in  the  complaint  to 
one  John  Bensley,  and,  on  February  7,  1855,  executed  and 
delivered  to  him  a  deed  thereof,  which  was  duly  recorded  and 
thereby  the  reversionary  interest  of  the  state  was  duly  con- 
veyed to  said  Bensley,  and  he  thereby  became  the  owner  in 
fee  simple  thereof,  subject  to  the  leasehold  interest  granted 
tn  the  said  city  and  to  the  persons  mentioned  in  the  exceptions 
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in  said  act  of  March  26,  1851,  for  the  term  of  ninety-nine 
years;  that  the  title  so  conveyed  to  said  Bensley  was,  by  divers 
mesne  conveyances,  conveyed  to  plaintiff,  who  is  now  the 
owner  and  holder  thereof. 

Defendant,  California  Fruit  Canners'  Association,  an- 
swered that,  ever  since  January  1,  1899,  "it  has  been  and 
now  is  the  owner  of,  and  in  the  actual  and  peaceable  possession 
in  fee  simple"  of  certain  parcels  of  land,  being  part  of  that 
mentioned  in  the  complaint,  ''and  that  no  other  person  has 
any  right,  title,  claim,  or  interest  in  or  to  the  same,  or  any 
part  thereof  whatsoever";  this  defendant  claiming  the  same 
adversely  against  all  the  world,  having  paid  all  the  taxes 
thereon  since  said  date. 

Defendant  Albert  Jacobs  pleads  a  judgment  duly  made  and 
entered  on  December  30, 1910,  in  his  favor  in  an  action  against 
''All  Persons,"  establishing  his  title  to  one  of  the  parcels 
mentioned  in  the  complaint;  he  also  pleads  title  by  adverse 
possession. 

Defendant  Mathilda  Schweitzer  alleges  that  she  entered  into 
possession  of  one  of  the  parcels,  mentioned  in  the  complaint, 
under  deed  from  Chas.  C.  Bemis  and  wife,  dated  June  27, 
1893,  and  for  a  period  of  eighteen  yeans  immediately  preced- 
ing the  commencement  of  the  action,  and  ever  since  said  date, 
has  continued  in  the  possession  of  said  premises,  paying  all 
taxes  levied  and  assessed  upon  said  land. 

There  were  other  lands  involved  in  the  action  as  to  which 
the  court  made  findings  and  entered  its  decree  in  favor  of 
plaintiff,  but  no  question  arises  as  to  them  in  this  appeal. 

The  cause  was  tried  by  the  court  and  its  findings  of  fact 
were:  "That  plaintiff  is  not  the  owner  of  an  estate  in  inheri- 
tance of  the  property  claimed  by  the  defendants  who  answered 
as  shown  above ;  that  the  property  by  these  defendants  claimed 
was  granted  to  William  C.  Parker  by  T.  M.  Leavenworth, 
alcalde,  by  a  grant  dated  June  24, 1848,  and  recorded  January 
7,  1850,  .  .  .  and  said  defendants,  by  divers  mesne  convey- 
ances hold  the  said  title  of  said  William  C.  Parker  and  ever 
since  the  date  of  the  said  grant  to  said  William  C.  Parker, 
have  been  and  they  are  now  in  the  actual  and  peaceable  pos- 
session of  the  property  claimed  by  them  under  said  convey- 
ances, and  that  the  said  defendants  and  all  of  them  by  their 
predecessors  in  interest,  went  into  the  possession  of  the  re- 
spective lots  or  parcels  of  land  claimed  by  them  in  their 
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answers  filed  herein,  and  they  and  their  predecessors  in  in- 
terest have  held  and  used  the  same  adversely  to  the  whole 
world,  claiming  to  be  the  owners  in  fee  simple  absolute  ever 
since  the  date  of  the  said  grant  to  William  C.  Parker."  It 
is  also  found  that  said  defendants  paid  all  taxes  levied  upon 
said  property  during  all  said  time.  The  court  found  that  the 
legislature  passed  the  acts  as  set  forth  in  the  complaint,  and 
that  the  use  and  occupation  for  ninety-nine  years  of  the  lands 
described  in  the  complaint  "were  sold  and  conveyed  to  various 
persons,  unknown  to  plaintiff,"  as  alleged;  also,  that  the  legis- 
lature passed  the  act  of  May  18,  1853,  and  the  act  of  March 
26,  1851,  as  alleged;  that  five  commissioners  were  appointed 
by  the  Governor  as  provided  by  the  act  of  May  18,  1853,  and 
said  board  proceeded  under  said  act  to  sell,  and  did  sell,  at 
public  auction  ''said  reversionary  interest  of  the  state  of  Cali- 
fornia, to  the  land  described  herein,  to  one  John  Bensley  and 
thereafter  and  on  the  7th  day  of  February,  1855,  made,  exe- 
cuted and  delivered  to  him,  a  good  and  sufficient  deed  there- 
of." It  is  then  found  that,  on  November  3,  1853,  said  Bensley 
was  the  owner  of  an  undivided  one-eighth  interest  in  said 
lands  by  virtue  of  said  alcalde  grant  to  said  Parker  and  the 
act  of  March  26,  1851;  that,  on  that  day,  November  3,  1853, 
Bensley  and  other  cotenants  holding  the  same  title  brought 
suit  in  partition  against  other  cotenants,  alleging  fee-simple 
title,  and,  on  March  8,  1854,  an  interlocutory  decree  was  en- 
tered by  the  consent  of  all  parties,  in  which  it  was  recited 
that  all  the  parties  to  the  action  were  seized  of  the  lands  men- 
tioned as  tenants  in  common  in  fee  simple,  and  a  referee  was 
appointed  to  sell  said  lands;  that,  on  April  3,  1854,  said 
Bensley  and  all  other  parties  to  the  action  executed  and  de- 
livered to  said  referee  quitclaim  deeds  to  said  property,  and, 
on  the  same  day,  the  referee  made  and  delivered  deeds  to 
the  purchasers  at  the  partition  sale  who  are  the  predecessors 
in  interest  of  the  defendants;  that,  on  October  21,  1854,  the 
report  of  the  referee  was  filed  showing  the  sale  of  said  prop- 
erty, and  on  the  same  day  the  report  was  confirmed  and  Uie 
referee  directed  to  make  the  conveyances  and  receive  the 
money;  that,  on  March  3, 1855,  the  final  report  of  the  referee 
was  filed,  confirmed,  and  the  referee  discharged. 

It  is  then  found  that,  on  October  26,  1854,  said  Bensley 
bought,  at  public  auction,  the  state  title  described  in  the  com- 
plaint^ under  the  act  of  March  26,  1851,  and,  on  February  7, 


Digitized  byLjOOQlC 


Feb.  1916.]     PoTBBKo  Nubvo  L.  Co.  v.  All  PEBSONa    747 

1855,  the  commissionerB  appointed  under  said  act  ''delivered 
the  deed  to  the  said  property  to  the  said  John  Bensley  and 
thereafter  said  John  Bensley  conveyed  whatever  right,  title 
or  interest  he  had  in  said  lands  to  plaintiff's  predecessors  in 
interest  and  they  in  turn  by  mesne  conveyances,  conveyed 
whatever  right,  title  or  interest  they  had  received  from  said 
John  Bensley  to  the  plaintiff  herein." 

The  foregoing  of  the  findings  cover  all  the  controverted 
questions. 

As  conclusions  of  law,  the  court  found  that  plaintiff  has  no 
right,  title,  interest,  or  estate  in  the  lands  claimed  by  the 
above-named  defendants,  and  the  latter  are  owners  in  fee 
simple  of  the  lands  claimed  by  them  respectively. 

Judgment  was  accordingly  entered,  from  which  and  from 
the  order  den3ring  its  motion  for  a  new  trial  plaintiff  appeals. 

Appellant  states  the  point  at  issue  thus :  "  If  the  court  below 
was  correct  in  holding  that  the  purchasers  at  the  partition 
sale  obtained  by  virtue  of  the  referee's  deed  in  partition,  the 
after-acquired  title  of  Bensley,  then  our  appeal  must  fall,  but 
if  the  court  was  in  error  in  that  regard,  then  we  must  pre- 
vaa." 

Respondents  contend  that  they  had  possession  under  the 
alcalde  deed  to  Parker  and  under  claim  of  right  prior  to  the 
act  of  March  26,  1851,  and  were  in  possession  when  the  act 
passed,  and  have  ever  since  that  time  continued  their  pos- 
session actually,  openly,  and  adversely  to  all  the  world.  In 
short,  they  claim  that  the  grant  to  Parker  has  ripened  into 
a  fee-simple  title  by  adverse  possession. 

They  claim,  furthermore,  that  the  purchase  of  the  lease- 
hold interest  in  the  property  at  the  partition  sale  by  their 
predecessors  in  estate  carried  with  it  the  title  to  the  reversion 
afterward  purchased  by  Bensley — ^that  his  purchase  inured 
to  their  benefit. 

The  controversy  relates  exclusively  to  the  daim  of  plaintiff 
to  the  reversion  formerly  belonging  to  the  state  purchased  by 
Bensley  after  the  partition  sale. 

Bensley  and  his  cotenants  brought  an  action  to  have  their 
interests  partitioned  and  sold.  The  interest  so  claimed  by 
them  arose  "by  virtue  of  said  alcalde  grant  to  Wm.  C.  Parker, 
and  the  act  of  March  26,  1851.''  In  their  complaint  they 
alleged  title  in  fee  simple,  and  in  the  interlocutory  decree  in 
the  action  it  was  recited  ''that  the  parties  to  this  action  are 
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seized  of  and  entitled  to  the  lands  or  lots  mentioned  in  the 
complaint  as  tenants  in  common  thereof  in  fee  simple."  It 
fieems  to  be  conceded,  however,  that  this  interest  was  a  lease- 
hold interest  to  which  these  cotenants  became  entitled  under 
the  act  of  March  26,  1851,  by  reason  of  having  a  conveyance 
from  the  alcalde  and  thus  coming  within  the  exceptions  of 
that  act  While,  therefore,  they  alleged  a  fee  simple  and  the 
decree  recited  that  they  were  ''tenants  in  common  in  fee 
simple,"  the  fact  was  that  the  interest  sold  by  the  referee  was 
the  leasehold  mentioned  in  the  statute.  This  is  shown  by  the 
subsequent  sale  of  the  reversion  to  Bensley,  which  defendants 
insist  inured  to  their  benefit,  and  in  fact,  if  true,  would  have 
resulted  in  giving  them  the  complete  title. 

The  form  of  deed  executed  by  the  referee,  set  out  in  the 
transcript,  is  quitclaim,  and  purports  only  to  convey  ''all  the 
right,  title  and  interest  in  and  to  the  same  which  the  first 
party  (referee)  now  has."  All  the  cotenants  had  previously 
conveyed  their  interest  by  quitclaim  to  the  referee,  and  this 
interest  arose  out  of  the  act  of  1851. 

"It  is  well  settled  that  a  decree  of  judgment  in  partition 
has  no  other  effect  than  to  sever  the  unity  of  possession,  and 
does  not  vest  in  either  of  the  cotenants  any  new  or  additional 
title.  After  the  partition  each  had  precisely  the  same  title 
which  he  had  before."  {Wade  v.  Deray,  50  Cal.  376,  380 j 
Freeman  on  Cotenancy,  sec.  531 ;  Lave  v.  Blauw,  61  Kan.  496, 
[78  Am.  St.  Rep.  334,  48  L.  E.  A.  257,  59  Pac.  1059].)  Ifo. 
Freeman,  in  explanation,  says:  "The  truth  is  that  a  judg- 
ment in  partition  is  as  conclusive  as  any  other.  It  does  not 
create  or  manufacture  a  title,  nor  divest  the  title  of  anyone 
not  actually  or  constructively  a  party  to  the  suit;  but  it 
operates  by  way  of  estoppel;  ...  it  divests  all  titles  held  by 
any  of  the  parties  at  the  institution  of  the  suit"  (Freeman 
on  Cotenancy,  sec.  531.)  The  state  was  not  a  party  to  this 
action,  and  as  the  owner  of  the  reversion  or  remainder,  it  was 
not  bound  by  the  decree.  The  leasehold  alone  was  the  title 
in  issue. 

Did  the  purchase  of  the  reversion  by  Bensley,  one  of  the  co- 
tenants  in  partition,  inure  to  the  benefit  of  the  other  cotenants 
or  the  purchasers  at  the  partition  salet    We  think  it  did  not. 

On  April  3,  1854,  Bensley  and  his  cotenants  quitclaimed  to 
the  referee,  "and  on  the  same  day  the  said  referee  made  and 
executed  sufficient  deeds  (by  quitclaim)  to  the  purchasers  at 
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the  partition  sale  who  are  the  predecessors  in  interest  of  de- 
fendants," as  was  found  by  the  court.  One  of  these  deeds, 
put  in  evidence  by  defendants,  executed  by  the  referee,  ia 
dated  *' April  3,  1854,  recorded  May  30,  1854,  in  Liber  39 
Deeds,  page  382.  Consideration  $390.''  The  record  states 
''that  similar  deeds  of  said  referee  were  made  to  the  pre- 
decessors of  defendants  conveying  all  the  property  claimed 
by  defendants."  Subsequently,  October  21,  1854,  the  referee 
made  his  report  ''showing  a  sale  of  said  property,  and  on 
the  same  day  the  report  was  confirmed  and  the  referee  directed 
to  make  the  conveyances  and  receive  the  money."  He  had, 
however,  already  made  and  delivered  the  deeds  and  received 
the  money,  and  by  the  order  of  the  court  his  acts  were  con- 
firmed. On  October  26,  1854,  Bensley  "bought,  at  public 
auction,  the  state  title  to  the  property  described  in  the  com- 
plaint herein,  under  and  by  virtue  of  the  provisions  of  the 
act  of  .  .  .  the  26th  day  of  March,  1851,  and  on  February  7, 
1855,  the  commissioners  appointed  under  and  by  virtue  of 
the  provisions  of  said  act  delivered  the  deed  to  the  said  prop- 
erty to  the  said  John  Bensley  and  thereafter  said  John  Bensley 
conveyed  whatever  right,  title  or  interest  he  had  in  said  lands 
to  plaintiff's  predecessors  in  interest  and  they  in  turn,  by 
mesne  conveyances,  conveyed"  this  interest  to  plaintiff. 

"The  estoppel  arising  from  judgments  is  usually,  if  not 
universally,  confined  to  rights  held  by  the  parties  to  the  suit, 
and  which  they  could  not,  if  so  disposed,  have  asserted.  .  .  . 
The  same  rule  has  been  adjudged  to  be  equally  applicable  to 
judgments  in  partition.  Hence,  a  party  to  a  partition  who 
subsequently  acquired  a  new  and  independent  title — one  that 
in  no  way  was  represented  1^  any  of  the  parties  to  the  par- 
tition— ^was  permitted  to  successfully  assert  such  title  when 
it  proved  to  be  paramount  to  the  one  involved  in  the  partition 
suit."    (Freeman  on  Cotenancy,  sec.  532.) 

In  the  case  of  Rupert  v.  Jones,  119  Cal.  Ill,  [51  Pac.  26], 
plaintiff  was  permitted  to  quiet  his  title  against  an  execution 
sale  made  while  he  was  in  possession  under  a  pr&-emption 
claim,  by  showing  patent  from  the  United  States  issued  after 
the  date  of  the  sale  of  the  right  or  title  levied  upon,  holding, 
as  was  held  in  Thrift  v.  Delaney,  69  Cal.  188,  192,  [10  Pac. 
475],  and  other  cases,  that  the  after-acquired  title  did  not 
pass  by  the  sale.  Jameson  v.  Hayward,  106  Cal.  682,  [46  Am. 
St.  Rep.  268,  39  Pac  1078],  was  a  partition  case  in  whioh  the 
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lights  involved  arose  out  of  the  act  here  being  considered — 
the  act  of  1851.  Plaintiff  was  the  owner  of  an  undivided  one- 
tenth  of  an  estate  for  years,  to  wit,  ninety-nine  years,  in  and 
to  two  of  the  three  lots;  one  George  Brown  owned  an  un- 
divided tenth  interest  of  like  estate  in  the  third  lot;  Hay  ward 
owned  a  like  estate  in  nine-tenths  in  all  three  lots,  and  he 
also  was  the  owner  of  the  whole  of  the  remainder  or  reversion, 
after  the  termination  of  said  estate  of  ninety-nine  years.  The 
trial  court  refused  to  ascertain  and  settle  the  proportionate 
value  of  the  future  estate  of  Hayward,  and  entered  its  decree 
ordering  the  sale  of  the  estate  for  ninety-nine  years  and  re- 
fusing to  order  a  sale  of  the  reversion.  On  appeal  the  judg- 
ment was  affirmed.  The  court  said:  ''The  estate  for  years, 
in  which  all  the  parties  have  an  interest,  has  nearly  a  half  a 
century  to  run.  Plaintiff  and  Brown  have  no  interest,  legal 
or  equitable,  in  the  reversion,  and  no  reason  is  perceived  why 
a  court,  proceeding  upon  equitable  principles,  should  enforce, 
at  their  request,  the  sale  of  the  reversionary  interest  which 
does  not  concern  them.''  It  was  urged  by  appellants  that 
when  the  estate  for  years  and  the  reversion  vested  in  Hay- 
ward,  there  was  a  merger,  and  that,  as  to  him,  the  estate  for 
years  had  ceased  to  exist  After  citing  cases  holding  that 
''the  principles  of  equity  will  permit  or  prevent  a  merger,  as 
will  best  subserve  the  purposes  of  justice  and  the  actual  and 
just  interests  of  the  parties,"  the  court  said:  ''In  the  absence 
of  an  expression  of  intention,  if  the  interest  of  the  person  in 
whom  the  several  estates  have  united,  as  shown  from  all  the 
circumstances,  would  be  best  subserved  by  keeping  them  sepa- 
rate, the  intent  so  to  do  will  ordinarily  be  implied.  Such  is 
the  rule  enunciated  in  the  cases  cited  supra,'* 

Had  Bensley  purchased  the  reversion  before  the  partition 
suit  was  begun  and  had  objected,  his  interest  could  not  have 
been  sold.  We  can  perceive  no  reason  why  by  mere  operation 
of  law,  so  to  speak,  this  reversion,  subsequently  acquired,  can, 
in  effect,  be  incorporated  in  the  decree.  In  the  case  here 
there  is  no  claim  that  fraud,  accident,  or  mistake  or  other 
ground  exists  which  would  alone  justify  the  assumption  that 
it  was  the  intention  of  the  parties  or  the  court  in  its  decree  to 
include  the  after-acquired  title  of  Bensley.  Beyond  question 
the  sale  under  a  partition  decree  is  a  judicial  sale,  and  we  can 
see  no  reason  why  the  rule  in  execution  sales  does  not  apply, 
and  the  rule  there  is  that  the  purchaser  "takes  the  precise 
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interest  of  the  defendant.  An  after-acquired  title  by  the 
judgment  debtor  does  not  pass  to  the  purcbaser.'*  {Frinh  v. 
Roe,  70  Cal.  296,  302,  [11  Pac.  820].) 

It  remains  to  inquire  whether  or  not  defendants'  alleged 
adverse  possession  conferred  title  to  the  reversion.  The  court 
in  effect  so  determined,  for  it  found  that  defendants,  by  their 
predecessors  in  interest  and  by  themselves,  have  been  in  the 
actual,  open,  continuous,  and  adverse  possession  of  the  lots 
from  the  date  of  the  alcalde  deed  to  Parker,  claiming  to  be 
the  owners  in  fee  simple. 

Among  the  stipulations  or  admissions  found  in  the  record 
is  the  following:  ''It  is  also  admitted  that  the  said  defendants 
by  divers  mesne  conveyances  hold  the  title  conveyed  to  Wm. 
C.  Parker  by  the  alcalde  deed  of  the  property  claimed  by 
them,  and  that  said  Wm.  G.  Parker  ever  since  the  date  of 
his  deed  and  his  grantees  and  said  defendants  have  been  and 
now  are  in  the  actual  and  peaceable  possession  of  said  lands 
claimed  by  them  under  said  alcalde's  deed  <md  the  act  of 
March  26,  1851.'' 

In  the  case  of  Chapin  v.  Bourne,  8  Cal.  294,  one  of  these 
alcalde  deeds — ^Leavenworth,  alcalde,  to  Wm.  C.  Parker — ^was 
before  the  court.  The  right  of  the  party  claiming  under  it 
turned  upon  the  fact  that  there  was  no  evidence  of  its  recorda- 
tion as  required  by  the  act  of  1851,  and  hence  the  grant  to 
Parker  passed  to  the  city  of  San  Francisco,  and  the  com- 
missioners, under  the  act  of  1853,  could  only  sell  the  reversion. 
Speaking  of  the  grant  to  Parker,  the  court  said :  "  At  the  time 
when  Leavenworth  made  the  grant  to  Parker,  the  pueblo  of 
San  Francisco  had  no  title  whatever  to  the  water  property; 
it  belonged  to  the  United  States,  who  held  it  in  trust  for  any 
new  state  that  might  be  erected  out  of  said  territory,  and 
passed  to  the  state  of  California  on  her  admission,  by  virtue 
of  her  sovereignty.  The  grant  was  therefore  a  nullity.  On 
the  26th  of  March,  1851,  the  legislature  passed  an  act  grant- 
ing to  the  city  of  San  Francisco,  for  the  term  of  ninety-nine 
years,  certain  property  known  as  the  beach  and  water  lot 
property,  of  which  this  is  a  part.  The  act  contained  a  reserva- 
tion, in  favor  of  those  claiming  under  alcalde  grants  and  city 
sales.  Such  titles  were  confirmed  to  the  then  holders,  pro- 
vided such  conveyances  were  registered  and  recorded  in  some 
book  of  record  on  or  before  the  third  day  of  April,  1850,  which 
book  was  in  the  possession  and  under  the  control  of  the  re- 
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corder  of  San  Francisco,  at  the  date  of  the  passage  of  the 
act*' 

Another  of  the  Leavenworth-Parker  deeds  was  before  the 
court  in  Seabury  v.  Arthur,  28  Cal.  143.  The  question  there 
was  as  to  the  priority  of  one  of  two  alcalde  deeds  to  the  same 
beach  and  water  lot.  That  of  Leavenworth  to  Parker  was 
dated  September  25,  1848;  the  other  was  by  Alcalde  Gteary 
to  one  Sprague,  made  on  January  3, 1850,  and  the  Parker  title 
was  held  to  have  priority.  Speaking  of  the  two  grants  the 
court  said:  "The  last  sale  had  no  greater  validity  than  the 
first;  and  it  equally  required  the  confirmatory  grant  of  the 
legislature  to  give  it  validity.'* 

Concededly,  the  interest  thus  granted  or  confirmed  by  the 
state  was  a  leasehold  interest  for  ninety-nine  years,  and 
nothing  more,  the  state  reserving  the  reversion  or  remainder, 
for  the  sale  of  which  it  made  provision  by  the  act  of  1853.  We 
think  it  must  follow  that  Parker's  possession  and  that  of  his 
successors  in  interest  was,  under  this  state  grant,  that  of  a 
leasehold  interest.  His  deed  had  no  validity  other  than  that 
derived  from  the  act  of  1851.  Having  claims,  as  we  have 
seen,  under  both  the  Parker  deed  and  the  act  of  1851,  it  must 
be  presumed  that  he  was,  after  confirmation,  holding  under  a 
valid  grant  rather  than  an  invalid  one.  {Wood  v.  Curran, 
99  Cal.  137,  142,  [33  Pac.  774].)  The  statute  of  limitations 
did  not  run  against  the  state  while  the  state  held  the  title 
prior  to  the  grant  under  the  act  of  1851.  Having  entered 
under  the  state  grant,  the  statute  did  not  run  against  the  re- 
mainder while  the  state  held  that  interest.  Did  it  begin  to 
run  against  the  holder  of  the  remainder  after  its  purchase  by 
Bensleyt 

As  Parker  was  holding  under  the  state  by  virtue  of  the  act 
of  1851,  the  case  of  MiUett  v.  Lagomarsino,  107  Cal.  102,  [40 
Pac.  25],  and  like  cases  cited  by  defendants,  do  not  apply. 
It  was  there  contended  that  MiUett  entered  into  possession  as 
a  tenant,  and  could  not  initiate  an  adverse  possession  without 
first  surrendering  possession  to  his  landlord.  The  court  said : 
''The  rule  that  it  is  necessary  to  surrender  possession  and 
again  enter,  before  the  possession  can  become  adverse,  obtains 
only  where  the  person  claiming  to  hold  adversely  was  put  into 
possession  by  the  owner,  or  has  at  least  had  possession  under 
such  owner.    No  such  relation  ever  existed  between  MiUett 
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and  Tenney."  Here,  as  we  have  seen,  Parker  held  under  the 
leasehold  interest  vested  in  him  by  the  statute  of  1851. 

Defendants  rely  upon  Tewkshury  v.  Moffraff,  83  Cal.  237. 
It  was  there  laid  down  as  the  general  rule  that  a  tenant  can- 
not dispute  his  landlord's  title.  This  general  rule,  however, 
was  said  to  be  subject  to  several  exceptions.  One  of  these, 
the  exception  relied  upon  here,  is  thus  stated  in  the  opinion : 
''So  if  the  tenant  did  not  take  possession  under  the  lease,  but 
was  in  possession  at  the  time  he  took  the  lease,  he  may  dispute 
the  landlord's  title  without  first  surrendering  the  possession; 
for  not  having  received  the  possession  from  him,  he  is  under 
no  moral  or  legal  obligation  to  restore  it  before  assuming  a 
hostile  attitude." 

It  is  true  that  in  this  case  Parker  went  into  possession  be- 
fore he  obtained  his  lease  under  the  act  of  1851,  but,  as  was 
held  in  Chapin  v.  Bourne,  8  Cal.  294,  the  lot  then  belonged  to 
the  United  States,  holding  it  in  trust  for  the  state  to  which 
it  passed  upon  being  admitted  into  the  Union.  By  continuing 
his  possession  under  the  act  of  1851,  he  accepted  the  relation 
thereby  created,  which  was,  as  we  hold,  that  of  landlord  and 
tenant.  In  the  Tewksbury  case  the  court  held  (page  246) 
that  if  the  possession  was  taken  by  virtue  of  the  lease,  the 
tenant  could  not  rely  upon  a  title  afterward  acquired  to  de- 
feat recovery. 

As  a  general  rule,  the  possession  of  the  tenant  is  that  of  his 
landlord,  and  will  be  so  deemed  until  the  contrary  appears, 
and  this  rule  affects  all  who  may  succeed  to  the  possession, 
immediately  or  remotely,  through  or  under  the  tenant. 
Hence,  so  long  as  the  relation  of  landlord  and  tenant  exists, 
the  tenant  cannot  acquire  an  adverse  title  as  against  his  land- 
lord.   (1  R.  C.  L.,  p.  746.) 

Possibly  some  doubt  is  cast  upon  the  relationship  existing 
between  the  holder  of  the  leasehold  interest  under  the  act  of 
1851  and  the  holder  of  the  remainder  under  the  act  of  1853, 
by  the  case  of  Potrero  Nuevo  Land  Co.  v.  All  Persons,  158 
Cal.  731,  [112  Pac.  303],  first  decided  in  department  two.  In 
that  case  plaintiff's  title  came  down  to  it  through  John 
Bensley,  as  it  did  in  the  present  case.  In  department,  speak- 
ing through  Mr.  Justice  Mdvin,  the  court  said:  ''The  state 
having  disposed  of  the  fee,  subject  to  the  use  and  occupa- 
tion for  ninety-nine  years,  its  grantees  or  their  ultimate 
successors  in  interest  occupy  the  exact  position  of  ownership 
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formerly  held  by  the  state.  •  .  .  We  see  no  log^ical  escape 
from  the  doctrine  that  the  relation  of  landlord  and  tenant 
exists;  that  the  possession  of  the  latter  is  that  of  the  former; 
and  that  appellant  has  the  right  to  maintain  the  action. '*  On 
rehearing  Justices  Henshaw  and  Lorigan,  who  signed  the  de- 
partment decision,  reached  a  different  conclusion,  holding 
''that  the  relation  of  landlord  and  tenant,  within  the  meaning 
of  the  McEnemey  Act,  does  not  exist  between  the  holder  of 
the  reversionary  fee  and  the  holder  of  the  ninety-nine  year 
term  in  the  beach  and  water  lots  of  the  city  and  county  of 
San  Francisco.  And  as  the  McEnemey  Act  contemplates 
'adverse  possession'  either  by  plaintiff,  by  his  tenant,  or  by 
some  person  holding  under  him,  and  as  plaintiff's  possession 
is  based  wholly  upon  that  of  his  asserted  tenant  for  years, 
since  such  tenancy  does  not  exist,  it  necessarily  follows  that 
plaintiff  does  not  come  within  the  provisions  of  the  act  and 
is  not  entitled,  therefore,  to  maintain  this  action.''  Three 
justices,  Shaw,  Angellotti,  and  Sloss,  concurred  in  the  judg- 
ment "solely  on  the  ground  that  the  affidavit  accompanying 
the  complaint  is  defective."  They  held,  however,  that  plain- 
tiff could  maintain  the  action.  In  the  concurring  opinion 
written  by  Mr.  Justice  Shaw  it  was  said:  **One  who  holds  a 
particular  estate  for  years  by  grant  is,  by  a  very  common  use 
of  language,  said  to  be  holding  under  his  grantor,  although 
there  is  no  obligation  to  pay  rent.  In  like  manner,  he  would 
be  holding  under  the  grantee  of  the  remainder.  Such  re- 
mainderman would  be  entitled  to  take  advantage  of  the  act 
to  establish  a  record  title  to  the  remainder."  Justice  Melvin, 
of  department  two,  adhered  to  his  original  opinion. 

But  whether  or  not  the  technical  relation  of  landlord  and 
tenant  existed  as  understood  by  law-writers,  it  is  very  certain 
that  Bensley  was  a  remainderman.  It  was  said,  in  Ptyor  v. 
Winter,  147  Cal.  554,  557,  [109  Am.  St.  Rep.  162,  82  Pac. 
202],  "It  has  been  universally  held  that  the  estate  of  a  re- 
mainderman is  distinct  from  that  of  a  tenant  of  a  preceding 
particular  estate,  and  cannot  be  in  any  way  affected  by  any 
act  of  the  particular  tenant  or  his  grantee."  Quoting  from 
Jackson  v.  Schoormuiker,  4  Johns.  (N.  T.)  390,  402,  the 
opinion  continues:  "Neither  a  descent  cast,  nor  the  statute 
of  limitations  will  affect  a  right,  if  a  particular  estate  existed 
at  the  time  of  the  disseizin,  or  when  the  adverse  possession 
began,  because  a  right  of  entry  in  the  remainderman  cannot 
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exist,  during  the  existence  of  the  particular  estate;  and  the 
laches  of  a  tenant  for  life  will  not  affect  the  party  entitled.** 
Quoting  further  from  Tiedeman  on  Real  Property  (para- 
graph 400):  **The  statute  of  limitations  does  not  begin  to 
run  until  the  remainder  takes  effect  in  possession/'  (See 
1  R.  C.  L.,  p.  743,  and  note.) 

We  do  not  think  the  evidence  supports  the  findings,  nor  do 
we  think  the  correct  conclusions  of  law  were  drawn  from  the 
findings.  Our  conclusion  is  that  the  finding  that  plaintiff  is 
not  the  owner  of  an  estate  in  inheritance  of  the  property 
claimed  by  defendant  is  not  supported  by  the  evidence,  nor 
is  the  finding  that  defendants  are  owners  in  fee  simple  of 
said  lands  claimed  by  them  respectively. 

The  judgment  and  order  are  reversed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

'A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  24,  1916,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  April  20,  1916. 


[Civ.  No.  1573.    First  Appellate  District.— February  U,  1916.] 

JOHN  LUCHINI,  Respondent,  v.  A.  BOUX  et  al.,   Co- 
partners,  etc.,  Appellants. 

Dairy  Act-— Failubi  to  Bxgistsb  DAnty— Vauditt  or  CoNTRAora  tok 
Sale  of  Milk — ^Maintenanoi  or  Actions — Oonstbuction  of  Stat- 
xm. — An  owner  of  a  dairy  where  more  than  four  eows  are  milked 
is  not  prohibited  from  maintaining  an  aetion  for  the  sale  of 
milk  on  the  theory  that  the  contract  for  the  sale  was  void  because 
of  the  failure  of  eueh  owner  to  register  his  dairy  with  the  state 
dairy  bureau,  as  required  by  sections  6  and  16  of  the  Dairy  Act 
(Stats.  1911,  p.  959),  as  such  act  does  not  prohibit  the  sale  of 
milk  which  is  pure  and  wholesome,  from  an  unregistered  dairy, 
but  merely  makes  the  failure  to  register  a  misdemeanor. 

lb. — Aotion  fob  Milk  Sold — Capacity  to  Sue— Suffioienot  of  Find- 
ings.— In  an  aetion  to  reeoTor  for  the  sale  of  milk  by  the  owner 
of  an  unregistered  dairy,  the  finding  "that  the  sale  of  milk  .  .  . 
was  not  a  wrongful  sale  within  the  meaning,  or  in  Tiolation  of 
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■ec.  16,  or  of  see.  29,  or  of  sec  6,  or  of  anj  section  whatever  of 
the  Aet  of  the  Legislature,  etc./'  sufficientlj  covers  the  issae  raised 
by  the  allegations  of  the  answer  as  to  the  lack  of  legal  capacity  in 
the  plaintiff  to  sue  by  reason  of  his  omissioa  to  register  his  dairy 
M  required  by  the  statute. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Marin 
County,  and  from  an  order  denying  a  new  triaL  Edgar  T* 
Zook,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

James  F.  Brennan,  and  John  A.  McGee,  for  AppeUanta. 

Martinelli  &  Greer,  for  Respondents. 

KERRIGAN,  J.— This  action  was  brought  by  plaintiff, 
who  was  a  dairyman,  upon  two  causes  of  action  for  the  re- 
covery of  the  sum  of  $1,609.55.  The  first  was  for  the  sum 
of  $1,339.49  upon  an  account  stated,  and  was  based  upon  the 
sale  of  milk,  wood,  horses,  hogs,  and  hay.  The  second  waa 
for  milk  delivered  to  the  defendants  by  plaintiff  at  an  agreed 
price  of  $270.06. 

Defendants,  who  were  cheese  manufacturers,  in  answer  to 
the  first  cause  of  action,  denied  that  an  account  was  ever 
stated,  or  that  they  ever  promised  to  pay  the  plaintiff  any 
balance  due ;  and  further  denied  that  there  was  due  from  them 
any  sum  whatever  upon  the  second  cause  of  action. 

As  a  separate  and  distinct  defense  to  both  counts,  defend* 
ants  alleged  that  the  plaintiff  had  no  legal  capacity  to  sue 
upon  or  maintain  the  alleged  cause  of  action,  for  the  reason 
that  he  had  failed  to  comply  with  the  provisions  of  sections 
6  and  16  of  the  so-called  Dairy  Act,  requiring  those  engaged 
in  the  dairy  business  to  register  as  provided  by  the  act;  and 
that  the  sales,  in  so  far  as  the  milk  was  concerned,  were  wrong- 
ful within  the  meaning  of  the  act,  and  that  no  recovery  could 
be  had  therefor. 

The  court  found  that  the  milk  respecting  which  an  account 
was  stated  was  not  adulterated,  and  that  the  sale  was  not 
wrongful  within  the  meaning  of  the  act,  and  rendered  judg- 
ment in  favor  of  the  plaintiff  and  against  the  defendants  in 
the  sum  of  $1,339.49,  the  full  amount  alleged  to  be  due  upon 
the  account  stated.  It  further  decreed  that  plaintiff  takt 
nothing  upon  his  second  cause  of  action. 
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Defendants  appeal  from  such  judgment,  and  from  the  order 
denying  a  new  trial. 

The  main  contention  npon  which  the  defendant!  rely  for 
the  reversal  of  the  judgment  and  order  is  that  plaintiff  is  not 
entitled  to  recover  the  amount  of  the  account  stated  for  the 
reason  that  he  did  not  register  his  dairy  with  the  state  dairy 
bureau  as  provided  by  the  Dairy  Act  (Stats.  1911,  p.  959). 
The  sections  involved  as  a  defense  are  as  follows: 

"Sec.  6.  Every  person,  firm  or  corporation  operating  any 
dairy,  where  more  than  four  cows  are  milked,  and  every  cream- 
ery, cheese  factory,  receiving  station,  skimming  station,  ice 
cream  or  ice  milk  manufacturer,  or  milk  condensary,  shall  on 
or  before  the  first  day  of  November  of  each  year,  cause  to  be 
registered  with  the  secretary  of  the  state  dairy  bureau  a^^tate- 
ment  showing  the  full  name  and  address  of  such  person,  firm 
or  corporation  so  operating  the  same,  and  also  the  full  name 
and  address  of  the  owner  or  owners  of  the  business  so  being 
operated,  in  case  the  person  operating  the  same  is  not  the 
owner,  together  with  a  statement  of  the  class  of  such  business 
carried  on  by  such  person  or  corporation,  and  the  number  of 
cows  then  being  milked,  in  case  of  a  dairy.'' 

"Sec.  16.  No  action  can  be  maintained  on  account  of  any 
sale  or  other  contract  made  in  violation  of,  or  with  intent  to 
violate,  this  act,  by  or  through  any  person,  who  was  knowingly 
a  party  to  such  wrongful  sale  or  other  contract.'' 

"Sec.  29.  Milk  and  the  products  of  milk  enumerated  in 
this  section  shall  be  deemed  adulterated  within  the  meaning 
of  this  act  if  it  or  they  shall  not  conform  to  the  following 
definitions  and  standards : 

"  (1)  Milk  is  the  fresh,  clean,  lacteal  secretion  obtained  by 
the  complete  milking  of  one  or  more  healthy  cows,  properly 
fed  and  kept,  excluding  that  obtained  within  fifteen  (15)  days 
before  and  five  (5)  days  after  calving,  and  contains  not  less 
than  three  (3.0)  per  cent  of  milk  fat,  and  not  less  than  eight 
and  five-tenths  (8.5)  per  cent  of  solids,  not  fat." 

"Sec.  41.  Whoever  shall  violate  any  of  the  provisions  of 
this  act  other  than  sections  9  to  35,  both  inclusive,  and  section 
37  (the  punishment  for  which  is  provided  in  sections  39  and 
40  hereof)  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  a  fine  of  not  less  than 
ten  dollars  nor  more  than  two  hundred  dollars  or  by  im- 
prisonment in  the  county  jail  for  a  period  of  not  less  than 
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ten  days  nor  more  than  one  hundred  days,  or  by  both  such 
fine  and  imprisonment." 

In  addition  to  the  above  enumerated  sections  there  are  pro- 
visions in  the  act  prohibiting  the  sale  of  impure,  unclean,  or 
unwholesome  milk,  or  milk  produced  in  an  unsanitary  dairy. 
An  unsanitary  dairy  is  also  defined  at  length.  Other  provi- 
sions of  the  act  deal  with  the  manufactured  products  of  milk, 
their  preparation  for  the  market,  the  character  of  packages  in 
which  they  may  be  offered  for  sale,  and  the  labels  that  may  be 
placed  thereon.  StiU  other  provisions  of  the  act  require  sub- 
stitutes for  butter  and  cheese  to  be  branded — in  short,  the  act 
contains  comprehensive  regulations  having  to  do  with  the 
production  of  milk,  its  sale,  the  manufacture  of  products 
therefrom,  and  the  method  of  marketing  and  sale  to  the 
public,  the  whole  being  designed  to  protect  the  public  health 
and  promote  its  well-being  in  so  far  as  they  depend  upon  the 
purity  and  wholesomeness  of  the  important  articles  of  con- 
sumption dealt  with  by  the  act.  We  also  find  in  the  act 
various  sections  similar  to  section  41  above  set  forth,  making 
violations  of  the  act  misdemeanors,  and  affixing  punishments 
to  them  in  the  shape  of  fines  and  terms  of  imprisonment  of 
various  amounts  and  durations ;  and,  finally,  we  have  section 
16  of  the  act,  also  set  out  above,  providing  that  no  action  can 
be  maintained  on  account  of  any  sale  made  in  violation  of 
the  act. 

The  contention  of  the  appellants  that  the  contract  in  this 
case  is  void  is  not  based  upon  the  character  of  the  milk  de- 
livered under  it,  but  is  squarely  founded  upon  the  fact  that  the 
plaintiff  had  not  complied  with  section  6  of  the  statute,  requir- 
ing registration. 

So  far  as  this  branch  of  the  appellant's  argument  is  con- 
cerned, the  milk  sold  by  the  plaintiff  might  have  been  of  the 
most  wholesome  character,  and  unexcelled  by  any  to  be  ob- 
tained anywhere;  their  contention  simply  is  that  coming  as 
it  did  from  an  unregistered  dairy,  a  contract  for  its  sale  was 
a  violation  of  the  act. 

We  are  unable  to  agree  with  this  contention.  We  find  no- 
where in  the  act  any  prohibition  of  the  sale  of  milk  from  an 
unregistered  dairy  as  such.  If  it  is  impure  or  unwholesome 
or  produced  in  an  unsanitary  dairy,  then  its  sale  is  prohibited 
along  with  that  of  milk  of  the  same  character  produced  in  a 
registered  dairy,  and  a  contract  for  its  sale  would  come  within 
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the  terms  of  section  16  of  the  act.  The  violation  of  the  statute 
by  the  failure  of  the  owner  or  operator  of  a  dairy  where  more 
than  four  cows  are  milked  to  register  is,  by  section  41  thereof, 
made  a  misdemeanor  punishable  by  fine  and  imprisonment; 
and  nowhere  in  the  statute  is  the  sale  of  its  products  forbidden 
if  pure  and  wholesome.  The  proposition  that  if  an  act  is  pro- 
hibited by  law  a  contract  for  its  performance  is  invalid  is 
undoubtedly  correct;  but  in  applying  this  principle  to  the 
case  at  bar  the  appellants  are  confounding  plaintiff's  failure 
to  register  (made  a  misdemeanor  and  punishable  as  such) 
with  the  contract  he  entered  into  for  the  sale  of  his  milk. 
They  seek  to  draw  the  inference  that  because  plaintiff  was 
guilty  of  a  misdemeanor  in  failing  to  comply  with  the  terms 
of  the  act  requiring  registration,  a  contract  for  the  sale  of 
his  milk  was  a  violation  of  the  statute.  We  think  no  such 
inference  can  be  drawn.  A  specific  penalty  is  annexed  to  the 
failure  to  register  by  the  owner  or  operator  of  a  dairy  of  the 
character  here  involved,  and  this  court  cannot  by  inference 
annex  an  additional  punishment  for  such  failure.  The  sale 
under  consideration  not  being  a  violation  of  the  act,  the 
plaintiff  was  not  inhibited  from  maintaining  this  action. 

The  cases  cited  by  the  appellants  on  this  question  are  not  in 
point.  In  each  case  the  sale  itself  was  by  the  statute  in  terms 
made  invalid,  except  in  the  case  of  MUler  v.  Post,  1  Allen 
(Mass.),  434,  which  was  a  case  arising  under  a  statute  which 
made  it  a  misdemeanor  to  use  an  unsealed  can  in  the  sale  of 
milk.  The  court  held  that  such  an  enactment  was  equivalent 
to  making  the  sale  of  the  milk  itself  in  an  unsealed  can  unlaw- 
ful; but  that  case  does  not  go  to  the  extent  claimed  by  the 
defendants. 

It  is  next  contended  in  support  of  the  appeal  that  the  find- 
ing of  the  trial  court  of  an  account  stated  between  the  par- 
ties is  not  supported  by  the  evidence.  An  examination  of  the 
record  discloses  a  conflict  of  testimony  upon  this  subject,  in 
view  of  which  this  court  is  required  to  uphold  the  judgment  of 
the  trial  court. 

The  appellants  next  urge  that  the  conrt  erred  in  failing  to 
find  upon  material  issues  raised  by  the  answer  to  the  first 
cause  of  action.  The  issues  referred  to  were  raised  by  alle- 
gations of  the  amended  answer  to  the  effect  ''that  the  plaintiff 
had  no  legal  capacity  to  sue  ...  in  this*,  that  the  plaintiff 
has  not  complied  with  the  provisions  of  sees.  6  and  16  of  an 
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act  of  the  Legislature  etc."  (reciting  the  statute  under  con- 
sideration) ;  and  ''that  the  sale  of  milk  .  .  .  was  a  wrongful 
sale  within  the  meaning,  and  in  violation  of  sec  16  and  sec.  20 
and  sec.  6  of  an  act  of  the  Legislature  etc.''  (reciting  the 
same  act).  Finding  IV  as  made  by  the  court  is  ''That  the 
sale  of  milk  .  .  .  was  not  a  wrongful  sale  within  the  mean- 
ing, or  in  violation  of,  sec.  16,  or  of  sec.  29,  or  of  sec.  6,  or 
of  any  section  whatever  of  the  Act  of  the  Legislature  etc." 
This  finding  was  clearly  intended  to  and,  we  think,  does  cover 
the  issues  now  referred  to. 

Appellants  finally  complain  that  the  court  failed  to  find 
upon  the  issues  raised  by  their  answer  to  the  second  cause  of 
action ;  but  as  the  judgment  of  the  court  is  that  the  plaintiff 
take  nothing  by  this  cause  of  action,  and  the  decree  recites 
chat  the  plaintiff  waived  in  writing  any  findings  of  fact 
thereon,  we  fail  to  see  how  the  appellants  are  aggrieved  by 
the  absence  of  findings  upon  this  count. 

This  disposes  of  the  points  urged  by  appellants  in  support 
of  the  appeal.  For  the  reasons  given  the  judgment  and  order 
are  afSrmed. 

Lennon,  P.  J.,  and  Bichards,  J.,  concurred. 


[dr.  No.  1688.    Hnrt  AppeUate  District— Febnaiy  25,  1916.] 

HENRY   MEINBERQ,    Appellant,    v.    CATHERINE    E. 
JORDAN  et  al.,  Respondents. 

New  TaiAL — Appeal— Discretion  or  Tbial  Couet. — An  order  grant- 
ing a  new  trial  win  not  be  disturbed  npon  appeal  eaye  upon  a 
showing  of  an  abuse  of  the  diBcretion  vested  in  the  trial  eourt. 

Id. — Appibmance  op  Obdeb — ^MonoN  upon  Sevebal  Qbounds. — ^An 
order  granting  a  new  trial  most  be  affirmed  without  regard  to 
the  ground  upon  which  it  is  speeiflcaUj  based  if  it  could  be  right- 
funy  granted  upon  anj  of  the  grounds  upon  which  the  motion 
was  made,  subject,  however,  to  the  exception  that  in  passing  upon 
the  correctness  of  the  order  the  appellate  court  maj  not  eonsider 
the  insnfaciency  of  the  evidence  when  the  lower  court  bj  direct 
language  ezpresely  excludes  such  ground  as  a  basis  for  Its  order. 

Id. — Excessive  Damages — Impucation  op  Insuppicienot  op  'Em- 
DSNCE. — An  order  granting  a  new  trial  in  an  action  for  daaMtges 
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for  peraonal  injuries  upon  the  iole  ground  that  the  damages 
awarded  to  the  plaintiif  are  ezeeseiTe  does  not  ftill  within  the 
exception  to  the  rule,  but  implies  that  the  motion  was  granted  upon 
a  consideration  of  the  insuffieiencj  of  the  evidenee  to  support 
the  verdict. 

Id. — Insuiticismct  of  Evidence — Question  iob  Trial  Coubt. — ^Upon 
a  motion  for  a  new  trial  in  an  action  for  damages  for  personal 
injuries,  the  probative  force  and  effect  of  the  evidence  as  to  the 
nature  and  the  extent  of  the  injuries^  and  the  damages  resulting 
therefrom,  is  for  the  determination  of  the  trial  court,  notwith- 
standing there  is  no  conflict  in  the  evidence. 

Id. — AonoN  fob  Personal  Injuries— Assault  and  Battbrt — JSx.- 
CESsiVB  Damages— Order  Granting  New  Trial— Discretion  not 
Abused. — In  this  action  for  damages  for  personal  injuries  sus- 
tained as  the  result  of  an  assault  and  battery,  it  is  held  that  no 
abuse  of  discretion  was  committed  in  granting  the  motion  for  a 
new  trial  on  the  sole  ground  that  the  verdict  in  the  sum  of  $760 
was  excessive. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  granting  a  new  trial.  Franklin 
A.  Griffin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  coari» 

Perry  &  Dailey,  for  Appellant. 

Jordan  &  Brann,  for  Respondents. 

LENNON,  P.  J. — In  this  action  the  plaintiflP  recovered  a 
judgment  upon  the  verdict  of  a  jury  against  the  defendants 
in  the  sum  of  $750,  as  damages  for  personal  injuries  alleged 
to  have  been  inflicted  upon  tiie  plaintiff  as  the  result  of  an 
assault  and  battery  committed  upon  him  by  the  defendant 
Catherine  E.  Jordan,  wife  of  the  defendant  F.  J.  Jordan. 
The  appeal  is  from  an  order  granting  the  defendants'  motion 
for  a  new  trial  upon  ''the  sole  ground  that  the  damages 
awarded  to  the  plaintiff  .  .  .  are  excessive.'' 

It  is  the  well-settled  rule  that  an  order  granting  a  new 
trial  will  not  be  disturbed  upon  appeal  save  upon  a  showing 
of  an  abuse  of  the  discretion  vested  in  the  trial  court.  The 
defendants'  motion  for  a  new  trial  in  the  present  case  was 
based  upon  all  of  the  statutory  grounds ;  and  it  is  equally  well 
settled  that  an  order  granting  a  new  trial  must  be  affirmed 
without  regard  to  the  ground  upon  which  it  is  specifically 
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based  if  it  could  be  rightfully  granted  upon  any  of  the  grounds 
upon  which  the  motion  was  made.  The  latter  rule  is  subject 
to  the  exception  that  in  passing  upon  the  correctness  of  the 
order  granting  a  new  trial  the  appellate  court  may  not  con- 
sider the  insufficiency  of  the  evidence  when  the  lower  court 
"by  direct  language''  expressly  excludes  that  ground  as  a 
basis  for  its  order.  {Newman  v.  Overland  etc.  By.  Co.,  132 
Cal.  74,  [64  Pac.  110] ;  Ben  Lomond  Wine  Co.  v.  Sladky,  141 
Cal.  619,  [75  Pac.  332] ;  Gordon  y.  Boherts,  162  Cal.  506,  [123 
Pac.  288] ;  CaMl  v.  E.  B.  &  A.  L.  Sione  Co.,  167  Cal.  127,  [138 
Pac.  712].)  The  order  appealed  from  in  the  present  case 
does  not  fall  within  the  exception  stated.  It  neither  expressly 
nor  impliedly  excludes  the  insufBdency  of  the  evidence  as 
one  of  the  grounds  for  its  making.  To  the  contrary,  the 
reason  assigned  for  its  making  implies  that  it  was  granted 
upon  a  consideration  of  the  insufficiency  of  the  evidence  to 
warrant  and  support  the  finding  of  the  jury  that  the  plaintifF 
had  been  damaged  in  the  sum  of  $750. 

The  declaration  of  the  court  that  such  sum  was  "excessive" 
does  not  necessarily  mean  that  the  trial  court  was  of  the 
opinion  that  the  verdict  was  the  result  of  passion  or  prejudice. 
It  is  susceptible  of  the  interpretation  that  the  trial  court  was 
not  satisfied  that  the  finding  of  the  jury  as  to  the  extent  of  the 
damage  suffered  by  the  plaintiff  was  supported  by  the  evi- 
dence adduced  upon  that  phase  of  the  case. 

Conceding,  as  plaintiff's  counsel  contends,  that  there  is  no 
conflict  in  the  evidence  as  to  the  nature  and  extent  of  the  in- 
juries and  the  damages  resulting  therefrom,  nevertheless  the 
probative  force  and  effect  of  the  evidence  upon  that  phase 
of  the  case  was  ultimately  for  the  determination  of  the  trial 
court  upon  the  hearing  of  the  motion  for  a  new  trial;  and  in 
the  absence  of  a  showing  of  an  abuse  of  discretion  its  order 
granting  a  new  trial  will  not  be  disturbed  by  this  court.  The 
rule  in  this  behalf  is  stated  in  the  case  of  Oiien  v.  Spreckels, 
24  Cal.  App.  251,  257,  [141  Pac.  224],  where  it  is  said  that 
**Even  in  cases  where  there  may  not  appear  to  be  a  conflict  in 
the  evidence,  and  where  all  the  proofs  seem  to  be  favorable 
to  one  or  the  other  of  the  litigants,  the  question  of  the  proba^ 
tive  force  or  evidentiary  value  of  the  testimony  in  a  proceed- 
ing on  a  motion  for  new  trial  based  upon  the  ground  that  the 
evidence  is  insufficient  to  justify  the  verdict  is  one  whose 
determination  is  with  the  trial  court    The  rule  (elementary 
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and  commonly  familiar  in  our  system  of  jurisprudence)  is 
that  the  plaintiff  in  a  civil  action  must  establish  his  cause  by 
a  preponderance  of  proof;  but  although  many  witnesses  may 
testify  directly  in  favor  of  his  position,  and  no  adversary  tes- 
timony directly  adduced,  it  is  still  with  the  jury,  in  the  first 
instance,  and  finally  with  the  court,  where  a  new  trial  is  asked 
on  the  ground  stated,  to  say  whether  such  testimony,  when  sub- 
jected to  the  legal  tests  whereby  the  probative  value  of  evi- 
dence is  to  be  judged,  measures  up  to  the  requirement  of  the 
law  as  to  the  degree  of  proof  essential  to  the  support  of  an 
issue  of  fact.  Of  course,  as  has  frequently  been  asserted, 
neither  the  jury  nor  the  judge,  in  such  a  case,  can  arbitrarily 
reject  testimony  received  in  proof  of  the  ultimate  fact,  or  even 
declare  it  to  be  unworthy  of  credence,  but  it  is  the  duty  of 
both,  when  exercising  their  respective  functions  with  refer- 
ence thereto,  to  consider  and  dispose  of  it  in  the  light  of  the 
surrounding  circumstances  of  the  transaction  constituting 
the  subject  matter  of  the  litigation;  and  their  action  in  that 
regard  will  not  be  disturbed  on  appeal  where  there  appears  to 
flow  from  the  general  surrounding  circumstances  of  the  case 
probable  justification  for  discrediting  or  giving  no  weight  to 
testimony  which,  on  its  face,  may  bear  all  the  earmarks  of 
probability." 

A  consideration  of  the  evidence  concerning  the  damage  done 
to  the  plaintiff  by  the  assault  and  battery  alleged  to  have  been 
perpetrated  upon  him  at  the  hands  of  the  defendant  Catherine 
E.  Jordan  has  not  convinced  us  that  the  order  granting  a  new 
trial  upon  the  ground  stated  therein  was  an  abuse  of  discre- 
tion. Moreover,  one  of  the  grounds  of  the  motion  for  a  new 
trial  was  alleged  newly  discovered  evidence,  which,  under  the 
rule  previously  stated,  may  be  considered  upon  appeal  in  sup- 
port of  the  order,  notwithstanding  the  order  specified  that  it 
was  granted  solely  upon  another  ground ;  and  we  are  not  pre- 
pared to  say  that  the  showing  made  by  the  defendant  in  that 
behalf  was  not  in  itself  sufficient  to  warrant  and  support  the 
order  granting  a  new  trial. 

Upon  the  trial  of  the  cause  it  was  the  contention  of  the 
plaintiff  that  the  defendant  Catherine  E.  Jordan  was  the 
aggressor  in  the  altercation  which  resulted  in  the  alleged  in- 
juries and  damage  to  the  person  of  the  plaintiff.  The  defend- 
ants, on  the  other  hand,  insisted  that  it  was  the  plaintiff  who 
precipitated  the  encounter,  and  that  whatever  the  defendant 
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Catherine  E.  Jordan  did  in  the  way  of  assaulting  the  plaintiff 
was  done  in  necessary  self-defense.  The  evidence  upon  this 
phase  of  the  case  was  limited  solely  to  the  testimony  of  the 
plaintiff  and  the  defendant  Catherine  E.  Jordan.  Needless 
to  say,  it  was  in  sharp  and  substantial  conflict.  The  alleged 
newly  discovered  evidence,  as  shown  by  affidavits  filed  and 
considered  in  support  of  the  motion  for  a  new  trial,  consisted 
of  the  proposed  testimony  of  a  witness  to  the  affray,  to  the 
effect  that  the  plaintiff,  and  not  the  defendant  Catherine  E. 
Jordan,  was  the  aggressor  therein.  No  objection  is  made  that 
the  defendants  did  not  make  a  sufficient  showing  of  reasonable 
diligence  in  an  effort  to  discover  and  produce  the  newly  dis- 
covered evidence  upon  the  trial  of  the  case;  but  it  is  insisted 
that  such  evidence  is  merely  cumulative,  and  therefore  was 
not  sufficient  to  warrant  the  granting  of  a  new  trial.  While 
it  is  true  generally  that  newly  discovered  evidence  which  is 
merely  cumulative  in  effect  will  not  suffice  to  support  a  mo- 
tion for  a  new  trial,  nevertheless  if  such  evidence,  notwith- 
standing its  cumulative  character,  possesses  sufficient  proba- 
tive force  to  render  probable  a  different  result  upon  a  retrial 
of  the  case,  it  will  then  warrant  and  require  an  order  granting 
a  new  trial.  (CahiU  v.  E.  B.  A  A.  L.  Sione  Co.,  167  Cal.  127, 
[138  Pac.  712].)  Manifestly,  the  alleged  newly  discovered 
evidence  relied  upon  for  a  new  trial  by  the  defendants  in  the 
present  case,  if  it  had  been  produced  at  the  original  trial, 
would  have  been  material  to  the  defense  of  the  defendants; 
and  although  it  was  but  corroborative  of  the  testimony  of  the 
defendant  Catherine  E.  Jordan,  and  therefore  cumulative  in 
character,  still  in  view  of  the  sharp  and  substantial  conflict 
in  the  testimony  of  the  plaintiff  and  defendant  Catherine  E. 
Jordan  as  to  who  was  the  aggressor  in  the  affray,  we  are  not 
prepared  to  say  that  if  the  newly  discovered  evidence  had 
been  presented  to  the  jury  in  the  first  instance,  the  result  of 
the  trial  would  not  have  been  different. 
The  order  appealed  from  is  affirmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  24, 1916,  and  the  following  opinioa 
then  rendered  thereon  t 
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THE  COURT.— The  application  for  hearing  in  thia  court 
after  decision  of  the  district  court  of  appeal  of  the  first  dis- 
trict is  denied  upon  the  first  ground  stated  in  the  opinion  of 
the  district  court  of  appeal,  namely,  that  it  cannot  be  held 
that  there  was  error  in  the  action  of  the  trial  court  in  granting 
defendants'  motion  for  a  new  trial  upon  the  ** ground  that 
the  damages  awarded  to  the  plaintiff  •  •  •  are  excessive/' 


[Cfr.  No.  1707.    Seeond  Appellate  IMstriet.— Febniarj  26,  1916.] 

D,  F.  HULBERT,  Respondent,  v.  ALL  NIGHT  AND  DAT 
BANK  (a  Corporation)  et  al.,  Appellants. 

Contract— AoBEEMKNT  to  Form  Partnershif^-Deposit  or  Monst 
BT  Onx  Party  in  Bank — Fah^ubi  to  Form  Partnbrshif^-Bioht 
TO  RxGovsR  Deposit. — ^Where  two  parties  agree  to  form  a  partner- 
ehip  for  conducting  a  certain  business  under  a  firm  name,  and 
it  being  agreed  that  each  should  deposit  with  a  certain  bank  to 
the  credit  of  the  firm  a  certain  sum,  and  in  pursuance  of  the 
agreement  one  of  the  parties  deposited  his  amount,  but  the  other 
party  failed  to  make  any  deposit,  and  the  partnership  was  never 
consummated,  and  after  three  years  nothing  was  done  toward  that 
end,  the  depositor  of  the  money  is  entitled  to  recover  from  the 
bank  the  money  so  deposited  by  him,  and  while  the  other  party 
technically  should  be  madB  a  party  to  the  suit,  section  4^  of 
article  VI  of  the  constitution  should  be  appHed,  and  the  suit  should 
not  be  defeated  because  he  is  not^ 

Id. — Deposit  in  Bank— Right  o»  Owner  to  Show  Titlb. — ^While  it 
is  true  that  a  bank  receiving  a  deposit  of  money  may  not,  in  the 
absence  of  proper  legal  proceedings  to  impound  it,  dispute  the 
depositor's  ownership  thereof,  or  refuse  to  honor  his  checks  drawn 
thereon,  nevertheless  the  real  and  true  owner  thereof  may  show 
his  right  to  the  funds. 

Id. — Judgmentv— Vauditt  op.— Where,  prior  to  the  making  of  findings, 
a  judgment  was  entered  in  favor  of  the  plaintiff,  but  thereafter 
findings  were  made,  and  a  second  judgment  regularly  entered, 
the  second  judgment  is  the  only  one  that  can  be  considered,  and 
the  first  will  be  assumed  to  have  been  vacated. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Charles  Wellborn,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Benjamin  E.  Page,  Arthur  C.  Hurt,  and  Arthur  F.  Coe, 
for  Appellants. 

Fred  W.  Heatherly,  for  Respondent. 

SHAW,  J.-^ome  time  prior  to  October  29,  1909,  plaintiff 
and  one  Frank  J.  Bogrers  agreed  that  they  would  enter  into 
a  copartnership  for  conducting  a  business  under  the  firm  name 
"Pacific  Buying  Company'*;  it  being  further  agreed  that 
plaintiff  should  deposit  with  the  defendant  All  Night  and  Day 
Bank,  to  the  credit  of  the  Pacific  Buying  Company,  the  sum 
of  one  thousand  dollars,  and  that  Rogers  should  deposit  the 
sum  of  one  thousand  five  hundred  dollars  to  the  same  account, 
and  plaintiff  the  further  sum  of  five  hundred  dollars.  In 
pursuance  of  this  agreement  so  made  with  Rogers,  plaintiff, 
on  October  29, 1909,  deposited  one  thousand  dollars  in  the  All 
Night  and  Day  Bank  to  the  credit  of  the  Pacific  Buying  Com- 
pany, subject  to  checks  thereon  signed  **  Pacific  Buying  Com- 
pany, by  D.  F.  Hulbert,  by  Frank  J.  Rogers.*'  Rogers  never 
at  any  time  deposited  any  sum  to  the  credit  of  said  account 
and  the  copartnership  was  never  consummated.  Some  three 
years  later,  nothing  having  been  done  by  Rogers  toward  carry- 
ing out  the  agreement,  and  he  having,  aa  appears  from  the 
record,  long  before  disappeared,  plaintiff  made  demand  upon 
defendant  Hellman  Commercial  Trust  and  Savings  Bank, 
which  had  meanwhile  assumed  all  liabilities  of  the  All  Night 
and  Day  Bank,  for  repayment  of  the  sum  so  deposited  by  him 
in  the  name  of  Pacific  Buying  Company,  the  checks  against 
which  account  were,  under  the  terms  of  the  deposit  so  made, 
to  be  signed,  as  before  stated,  by  both  Rogers  and  himself. 
The  bank  refused  to  pay  the  same;  whereupon  this  action  was 
instituted  for  the  recovery  thereof.  Judgment  was  rendered 
for  plaintiff,  from  which,  and  a  denial  of  its  motion  for  a  new 
trial,  defendant  appeals. 

It  conclusively  appears  from  the  evidence  that  the  money  so 
deposited  to  the  account  of  Pacific  Buying  Company  was  that 
of  plaintiff;  that  Rogers  contributed  nothing  whatsoever  to 
it  and  had  no  interest  therein ;  that  the  executory  agreement 
to  form  a  copartnership  was  never  carried  out;  and  no  checks 
were  ever  drawn  upon  said  fund  signed  ''Pacific  Buying  Com- 
pany,  by  D.  F.  Hulbert,  by  Frank  J.  Rogers."    Rogers,  as 
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stated,  had  absconded,  his  whereabouts  bein^^  unknown  to 
plaintiff.  His  disappearance  and  his  failure  for  more  than 
three  years  to  comply  with  his  part  of  the  executory  agree- 
ment should  be  deemed  a  repudiation  on  his  part  of  the  agree- 
ment to  form  a  partnership.  Defendant  makes  no  claim  to 
the  money  on  deposit,  and  even  though  its  contention  that 
Rogers  should  have  been  made  a  party  litigant  be  technically 
correct,  nevertheless,  under  the  circumstances,  the  case  is  one 
to  which  the  provisions  of  section  4V^  of  article  VI  of  the 
constitution  should  be  applied.  While  it  is  true  that  a  bank 
receiving  a  deposit  of  money  may  not,  in  the  absence  of  proper 
legal  proceedings  to  impound  it,  dispute  a  depositor's  owner- 
ship thereof  or  refuse  to  honor  his  checks  drawn  thereon, 
nevertheless  the  real  and  true  owner  thereof  may  show  his 
right  to  the  fund.  {HempliUl  v.  Yerkes,  132  Pa.  St.  545,  [19 
Am.  St.  Rep.  607,  19  Atl.  342] ;  Patterson  v.  Marine  Nat. 
Bank,  130  Pa.  St.  419,  [17  Am.  St.  Rep.  779,  18  Atl.  632].) 
The  evidence  establishing  such  right  should  be  clear  and  un- 
equivocal {Nolting  v.  National  Bank,  99  Va.  54,  [37  S.  E. 
804],  and  in  this  case  it,  without  contradiction,  conclusively 
shows  that  plaintiff  deposited  the  entire  sum  of  one  thousand 
dollars  in  the  fictitious  name  of  Pacific  Buying  Company, 
which  was  the  name  agreed  upon  in  contemplation  of  the 
formation  of  a  copartnership. 

It  appears  that  prior  to  the  making  of  findings  a  judgment 
was  entered  in  favor  of  plaintiff;  that  thereafter  findings  were 
made  by  the  court,  regularly  followed  by  the  entry  of  another 
judgment.  This  fact  is  also  assigned  as  error.  In  Colton  L. 
&  W.  Co.  V.  Swartz,  99  Cal.  278,  [33  Pac.  878],  it  is  said: 
"There  can  be  but  one  judgment  in  a  judgment-roll,  ...  if 
two  are  found  therein  the  last  in  point  of  time  is  the  only  one 
which  can  be  considered  as  a  part  thereof.  ...  If  necessary, 
therefore,  it  will  be  assumed  that  the  former  judgment  was 
vacated.*' 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Civ,  No.  1732.    Second  Appellate  District.— February  M,  1910.] 

B.  G.  ROBERTS,  Respondent,  v.  THE  JUSTICE'S  COURT 
OF  LOS  ANGELES  TOWNSHIP,  COUNTY  OF  LOS 
ANGELES,  and  J.  W.  SUMMERFIELD,  Justice 
Thereof,  Appellants. 

Justice's  Coubt— Jurisdiction — ^Vaoatinq  Judoicxnt  bt  Dbfauia* — 
Cebtiobari. — A  justice's  court  has  no  jurisdiction  to  set  aside  a 
judgment  bj  default,  basing  its  order  upon  evidence  other  than  the 
docket  and  the  papers  on  file,  and  an  order  thus  made  will  be  an- 
nulled on  certiorari. 

Id. — Summons — Failure  to  Serve  and  Beturn  Within  Three  Years. — 
A  justice's  court  is  not  deprived  of  jurisdiction  because  of  the 
failure  to  make  service  of  summons  and  return  within  three  years 
from  the  commencement  of  the  action. 

Id. — Default  Judgment — Service  or  Summons  Outside  County — 
Beoord — Silence  as  to  Residence  of  Defendant— Judgment  not 
Void  on  Face. — A  justice's  court  judgment  is  not  void  on  its 
face  because  of  the  absence  of  any  affirmative  statement  therein, 
or  in  the  return  of  summons,  that  the  defendant  resided  in  the 
county  in  which  he  was  served,  or  that  at  the  time  of  the  eom- 
mencemeu/t  of  the  action  he  was  a  resident  of  the  county  In  which 
the  action  was  brought,  where  it  appears  from  the  allegations  of 
the  complaint  that  the  written  order  upon  which  the  action  was 
based  was  entered  into  and  to  be  performed  in  the  eonnty  in 
which  the  action  was  brought. 

Id. — Imfbopeb  Service  of  Summons — Setting  Aside  Judgment— Bub- 
den  OF  Proof. — Upon  a  motion  to  set  aside  a  judgment  rendered 
by  default  upon  a  service  of  summons  in  violation  of  the  provisions 
of  subdivision  2  of  section  848  of  the  Code  of  Civil  Procedure, 
the  burden  of  proof  is  upon  the  defendant  to  show  that  he  was 
not  a  resident  of  the  county  in  which  he  was  aerved. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  annulling  an  order  of  the  Justice's  Court 
of  Los  Angeles  Township,  in  Los  Angeles  County,  vacating 
and  setting  aside  a  default  judgment.    J.  P.  Wood,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Maltman  &  Clark,  and  James  L.  Patten,  for  Appellants. 

Thomas  C.  Ridgway,  and  Julius  Y.  Patrosso,  for  R^ 
spondent 
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CONRET,  P.  J.— Certiorari.  This  is  an  appeal  from  an 
order  of  the  superior  court  annulling  an  order  of  the  jus- 
tice's court  of  Los  Angeles  township,  in  Los  Angeles  CourAy, 
vacating  and  setting  aside  a  default  judgment  theretofore 
entered  in  the  justice's  court  in  an  action  entitled  Roberts 
V.  Francis,  The  complaint  in  that  action  was  filed  and  sum- 
mons duly  issued  on  October  14,  1910.  On  February  21, 
1914,  a  certificate,  in  due  form  to  authorize  service  in  an- 
other county,  was  attached  to  the  summons  by  the  clerk 
of  the  superior  court  of  Los  Angeles  County.  On  March 
18,  1914,  the  summons  was  filed  in  the  justice's  court,  with 
a  return  showing  that  the  summons  and  copy  of  complaint 
were  served  on  the  defendant  in  the  county  of  Imperial  on 
the  twenty-fifth  day  of  February,  1914.  The  time  limited 
for  the  appearance  of  a  defendant  in  a  justice's  court  where 
he  has  been  served  outside  the  county  in  which  the  action 
is  brought  is  twenty  days.  (Code  Civ.  Proc,  sec.  845.)  No 
appearance  having  been  made  in  that  action,  judgment  by 
default  was  entered  on  the  twenty-first  day  of  March,  1914. 
On  July  18,  1914,  pursuant  to  notice  theretofore  served  on 
plaintiff's  attorney,  the  defendant  presented  a  motion  in  the 
justice's  court  for  an  order  setting  aside  the  judgment  and 
that  the  action  be  dismissed,  and  said  motion  was  granted. 
The  grounds  of  the  motion  were  as  follows:  **That  the  court 
at  the  time  said  judgment  was  rendered  had  not  jurisdiction 
of  the  person  of  the  defendant  and  that  jurisdiction  of  the 
person  of  the  defendant  cannot  be  had  in  said  action  for 
the  following  reasons :  1.  No  copy  of  the  complaint  was  ever 
served  upon  defendant;  2.  The  name  of  the  attorney  who 
appeared  for  plaintiff  was  not  indorsed  upon  the  copy  of 
the  summons  served  upon  the  defendant ;  3.  Service  of  sum- 
mons was  not  had  upon  the  defendant  within  three  years 
from  the  commencement  of  the  action.  The  motion  will 
be  made  upon  the  docket  entries  in  said  cause,  the  papers, 
pleadings,  records,  and  files  therein,  and  upon  oral  testimony 
and  documentary  evidence  to  be  produced  at  the  hearing 
of  the  motion."  Thereafter  plaintiff  filed  his  petition  in 
the  superior  court  for  a  writ  of  review,  and  on  the  return  to 
that  writ  the  facts  appeared  as  hereinabove  stated.  The  de- 
fendants appeal  from  the  superior  court's  order  annulling 
said  order  made  July  18,  1914,  in  the  justice's  court 
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In  section  859  of  the  Code  of  Civil  Procedure  it  is  pro- 
vided that  a  justice's  court  may,  on  such  terms  as  may  be 
just,  ''relieve  a  party  from  a  judgment  by  default  taken 
against  him  by  his  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect,  but  the  application  for  such  relief  must  be 
made  within  ten  days  after  notice  of  the  entry  of  the  judg- 
ment and  upon  an  affidavit  showing  good  cause  therefor." 
The  motion  made  and  granted  on  July  18th  was  not  sup- 
ported by  affidavit,  and  was  not  made  upon  any  of  the 
grounds  referred  to  in  section  859.  Appellants  insist  that 
although  the  motion  was  not  made  within  the  time  nor  for 
any  reason  specified  in  section  859,  the  justice  had  power 
to  make  the  order  because  the  judgment  was  void  upon  its 
face.  This  contention  as  to  a  void  judgment  finds  support 
in  some  of  the  decisions.  {American  Type  Founders  Co.  v. 
Justice's  Court,  133  Cal.  319,  [65  Pac.  742,  978] ;  Newman 
V.  Barnet,  165  Cal.  423,  [132  Pac.  588].)  The  principle 
recognized  in  these  cases  is  that  since,  in  contemplation  of 
law,  a  judgment  which  by  mere  inspection  of  the  record  is 
shown  to  be  void  is  no  judgment  at  all,  an  order  of  a  juEh 
tice  purporting  to  set  aside  such  a  judgment  may  be  said  to 
be  nothing  more  than  a  correction  of  his  docket,  so  as  to 
specifically  and  affirmatively  state  the  fact  already  appear- 
ing, that  there  is  no  such  judgment.  That  this  may  be  done 
by  a  superior  court  is  settled  beyond  question.  (Orannis  v. 
Superior  Court,  146  Cal.  245,  [106  Am.  St.  Eep.  23,  79  Pac 
891].) 

On  the  other  hand,  respondent  relies  upon  a  line  of  de- 
cisions wherein  the  authority  of  a  justice  of  the  peace  to 
set  aside  a  judgment  rendered  by  him  is  denied.  The  rule 
as  stated  in  these  cases  is  based  upon  the  fact  that  justices' 
courts  are  of  narrowly  limited  jurisdiction.  {Wintir  v. 
Fitzpatrick,  35  Cal.  269;  Weimmer  v.  Sutherland,  74  Cal. 
341,  [15  Pac.  849] ;  Sim^  v.  Justice's  Court,  127  Cal.  45, 
[59  Pac.  296].)  ''Inferior  courts  cannot  go  beyond  the  au- 
thority conferred  upon  them  by  the  statute  under  which 
they  act.  They  can  assume  no  power  by  implication,  and 
must  keep  within  the  power  expressly  given."  So  it  was 
determined  that  a  justice's  court  cannot  take  any  judicial 
action  modifying  or  recalling  any  of  its  judgments,  ez:ept 
in  the  specific  instances  where  such  power  is  given  by  sta  ate. 

In  Storey  v.  Mueller,  21  Cal.  App,  301,  [131  Pac.  763]   it  is 
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said  that  Winter  v.  Fitzpatrick,  35  Cal.  269,  was  *'  a  case  where- 
in the  statutory  time  had  not  elapsed  between  the  service  of 
summons  and  the  rendition  of  the  judgment.'*  If  this  were 
so,  the  judgment,  which  was  by  default,  necessarily  would 
have  been  void ;  but  if  we  refer  to  the  terms  of  the  Practice 
Act  in  force  at  the  time  of  rendition  of  the  judgment 
which  was  under  review  in  Winter  v.  Fitzpatrick,  we  find 
that  that  judgment  was  not  necessarily  void.  Section  541 
of  the  Practice  Act,  aa  amended  in  1854  (Stats.  1854,  p.  67), 
was  not  again  amended  until  March  30,  1868.  (Stats. 
1867-68,  p.  551.)  The  proceedings  under  review  in  Winter 
V.  Fitzpatrick  occurred  in  January  and  February,  1868.  Un- 
der the  terms  of  section  541  of  the  Practice  Act  as  then  in 
force,  the  summons  might  have  required  the  defendant  to 
appear  on  a  day  earlier  than  the  date  of  the  judgment  in 
that  case.  Therefore,  we  are  not  able  to  say  that  the  judg- 
ment was  void,  unless  proved  so  by  other  evidence.  It  may 
be  that  in  that  instance,  as  was  also  the  case  in  Weimmer  v. 
Sutherland  and  Simon  v.  Justice's  Court,  the  order  made  by 
the  justice  attempting  to  set  aside  his  judgment  was  based 
upon  evidence  other  than  the  docket  and  other  than  the 
papers  on  file.  This,  it  was  held,  he  could  not  do.  It  clearly 
appears  that  such  attempted  judicial  action  is  beyond  the 
power  of  the  justice,  even  though  it  be  admitted  that  possibly 
he  has  the  right  to  make  an  order  canceling  his  entry  of  a 
judgment  where  the  judgment  is  void  upon  its  face.  We 
do  not  believe  that  the  decision  in  Neurman  v.  Bamet,  165 
Cal.  423,  [132  Pac.  588],  was  intended  to  affirm  the  juris- 
diction of  a  justice  of  the  peace  to  receive  evidence  and  de- 
termine facts  after  judgment,  upon  a  question  of  this  kind. 
Turning  now  to  the  order  of  July  18,  1914,  which  is  under 
review  in  this  action,  and  to  the  grounds  of  the  motion  upon 
which  that  order  was  based,  we  find  that  the  judgment  did 
not  appear  to  be  void  for  any  of  the  reasons  named  in  the 
notice  of  motion.  The  return  to  the  summons  showed  that 
a  copy  of  the  complaint  was  served  upon  the  defendant. 
The  summons  did  have  upon  it  the  name  of  the  plaintiff's 
attorney,  and  the  return  showed  that  the  constable  had 
served  a  copy  thereof.  The  third  reason  stated  was  that 
service  of  the  summons  was  not  had  upon  defendant  and 
return  made  within  three  years  from  the  commencement  of 
the  action.    This  was  true  and  so  appeared  on  the  face  of  the 
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record,  but  the  fact  was  not  suflScient  to  deprive  the  justice 
of  jurisdiction.  {Hubbard  v.  Superior  Court,  9  Cal.  App. 
166,  [98  Pac  394] ;  Pistolesi  v.  Superior  Court,  26  Cal.  App, 
403,  [147  Pac.  104].) 

But  the  appellant  claims  that  the  judgment  was  void,  and 
that  this  fact  so  appears  from  a  mere  inspection  of  the  record 
thereof,  because  the  attempted  service  of  summons  upon  him 
was  made  in  Imperial  County,  and  it  does  not  affirmatively 
appear  that  when  served  he  was  a  resident  of  that  county, 
nor  that  at  the  time  of  commencement  of  the  action  he  was 
a  resident  of  Los  Angeles  County.  Section  848  of  the  Code 
of  Civil  Procedure,  relating  to  actions  in  justices'  courts, 
states  that  ''the  summons  cannot  be  served  out  of  the  county 
wherein  the  action  is  brought,  except  in  the  following  cases : 
...  2.  When  the  action  is  brought  against  a  party  who  has 
contracted  in  writing  to  perform  an  obligation  at  a  par- 
ticular place,  and  resides  in  a  different  county,  in  which 
case  the  summons  may  be  served  in  the  county  where  he  re- 
sides; ...  4.  In  all  cases  where  the  defendant  was  a  resi- 
dent of  the  county  when  the  action  was  brought,  or  when 
the  obligation  was  incurred,  and  thereafter  departed  there- 
from, in  which  event  he  may  be  served  wherever  he  may  be 
found;  ..."  Section  832  of  the  Code  of  Civil  Procedure 
provides  that  the  township  in  which  the  obligation  is  incurred 
is  deemed  to  be  the  township  in  which  it  is  to  be  performed, 
unless  there  is  a  special  contract  in  writing  to  the  contrary. 

The  complaint  in  Roberts  v.  Francis  alleged  that  in  the 
said  Los  Angeles  township  the  defendant  entered  into  a  con- 
tract with  plaintiff's  assignor,  which  contract  was  set  forth 
and  is  in  the  form  of  a  written  order  for  certain  merchandise 
and  is  signed  by  the  defendant.  The  complaint  further  al- 
leged that  said  obligation  was  incurred  and  made  payable 
at  Los  Angeles  township,  county  and  state  aforesaid.  These 
allegations  were  sufficient  to  bring  the  case  within  the  terms 
of  the  above  quoted  subdivision  2  of  section  848,  and  au- 
thorized service  of  the  summons  to  be  made  upon  the  defend- 
ant in  the  county  of  his  residence,  even  if  he  resided  else- 
where than  the  county  of  Los  Angeles.  It  is  not  pretended 
that  in  fact  the  defendant  did  not  reside  in  the  county  of 
Imperial  when  the  summons  was  served  upon  him.  On  this 
point  it  is  merely  claimed  that  the  judgment  is  ''void  upon 
its  face,'*  because  there  is  no  affirmative  statement  in  the 
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judgment  or  in  the  return  of  summons  that  the  defendant 
resided  in  that  county.  But  we  think  that  if  he  did  in  fact 
reside  in  that  county,  the  court  obtained  personal  jurisdiction 
over  him  for  the  purposes  of  that  case.  In  History  Co.  v. 
Light,  97  Cal.  56,  [31  Pac.  627],  it  was  held  that  a  defend- 
ant has  the  right  to  move  to  set  aside  the  service  of  a  summons 
attempted  to  be  made  in  violation  of  the  above-mentioned 
provisions  of  section  848,  and  that  the  motion  is  properly 
made  upon  affidavits  showing  the  grounds  of  the  motion, 
and  that  the  justice  has  jurisdiction  to  hear  and  decide  such 
motion.  But  the  court  also  said:  ''The  burden  of  proving 
the  improper  service  is,  of  course,  upon  the  defendant  in 
such  a  motion,  and  he  should  be  required  to  present  a  dear 
case."  If  this  was  the  rule  of  evidence  upon  a  motion  of 
that  kind  before  judgment,  it  seems  incontestable  that  upon 
a  motion  to  set  aside  a  judgment  rendered  upon  a  like  record 
of  service  of  process,  the  defendant  must  assume  the  same 
burden  of  showing  that  he  was  not  a  resident  of  the  county 
where  he  was  served.  If  thia  be  true,  then  the  judgment  in 
Roberts  v.  Francis  was  not  void  upon  its  face,  and  any  effort 
on  the  part  of  the  justice  to  hear  and  act  upon  a  motion  to 
set  aside  such  judgment  would  be  an  attempt  to  act  judicially 
in  a  matter  wherein  his  jurisdiction  had  been  exhausted. 

That  the  portion  of  the  order  of  the  justice's  court  which 
attempted  to  dismiss  the  action  was  beyond  its  jurisdiction, 
follows  from  our  conclusion  that  it  was  without  power  to 
set  aside  the  judgment 

The  oiHler  of  the  superior  court  is  affirmed* 

James,  J.,  and  Shaw,  J.,  concurred. 
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[CIt.   No.    1724.    First   Appellate  Bivtriet.— Febrnarj   28,    1916.] 

C.  T.  SPADEE,  AppeUant,  v.  JAMES  ROLPH,  Jr.,  Mayor 
of  the  City  and  County  of  San  Francisco,  Respondent. 

SA.N  Feancisco  Chaetee — Misconduct  of  Fibk  Oommissionkes — ^Re- 
moval or  Chief  Enoineee  Without  Teial — ^Removal  or  Boasd 
BT  Mayor. — Under  the  provisione  of  section  2  of  chapter  2  of 
article  IX  of  the  charter  of  the  city  and  county  of  San  Francisco, 
which  declares  that  no  officer,  member,  or  employee  of  the  fire 
department  should  be  removed  from  office  except  for  cause  and 
after  trial,  the  board  of  fire  commissioners  have  no  right  to  re- 
move the  chief  engineer  of  the  department  without  assigning  a 
cause  therefor  and  without  trial,  and  where  they  do  so  after  being 
80  advised  by  the  city  attorney,  and  after  being  notified  to  desist 
by  the  mayor,  their  action  affords  sufficient  ground  for  their 
removal  from  office. 

Id. — ^VoiD  Peovision  or  Chaetbe — Elrrsor  or  CoNSTiTunoNAii  Akend- 
MEKT. — While,  at  the  time  of  the  adoption  of  the  charter  of  the 
city  and  county  of  San  Francisco  in  the  year  1900,  the  provinon 
of  section  2  of  chapter  2  of  article  IX  thereof  was  void  by  resson 
of  its  conflict  with  section  16  of  article  XX  of  the  constitution, 
such  void  provision  was  effectively  validated  by  the  amendment 
of  November  3,  1914,  to  section  8%  of  article  XI  of  the  con- 
stitution, giving  municipal  corporations  governed  by  charters  the 
authority  to  provide  for  the  tenure  of  office  and  removal  of  muni- 
cipal employees,  and  no  change  in  such  charter  provision  or  re- 
enactment  was  necessary  in  order  to  give  it  effect. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Keogh  &  Olds,  H.  I.  Stafford,  and  John  T.  Thornton,  for 
Appellant. 

Percy  V.  Long,  City  Attorney,  and  George  Lull,  Assistant 
City  Attorney,  for  Respondent. 

KERRIGAN,  J.— The  plaintiff  applied  to  the  superior 
court  praying  that  a  writ  of  review  be  issued  directed  to 
the  defendant,  as  mayor  of  the  city  and  county  of  San  Fran- 
cisco, requiring  him  to  certify  to  said  court  a  transcript  of 
the  proceedings  had  in  a  certain  hearing  and  trial  by  said 
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defendant  of  the  members  of  the  board  of  fire  commissioners 
of  said  city  and  county  (of  which  the  plaintiff  was  one),  as 
the  result  of  which  trial  an  order  was  made  by  the  defendant 
dismissing  the  members  of  said  board  from  office.  The 
prayer  of  the  petition  is  further  that  said  order  be  annulled 
and  adjudged  void. 

An  order  to  show  cause  being  thereupon  issued,  the  de- 
fendant demurred  to  the  petition.  The  demurrer  was  sus- 
tained, with  leave  to  the  plaintiff  to  amend;  and  upon  his 
failure  so  to  do,  a  judgment  was  entered  in  favor  of  the 
defendant  and  for  costs.    The  plaintiff  appeals. 

The  controversy  arises  out  of  the  fact  that  the  board  of 
fire  commissioners  removed  one  Thomas  R.  Murphy  from 
his  position  as  chief  engineer  of  the  department  without  as- 
signing a  cause  therefor  and  without  trial.  This  fact 
appeared  in  the  petition  for  the  writ,  and  it  is  the  contention 
of  the  appellant  in  support  of  his  appeal  that  the  board  in 
so  removing  Murphy  acted  in  conformity  with  the  provisions 
of  the  charter  of  the  city  and  county,  and  that  consequently 
the  removal  by  the  defendant  of  the  board  of  fire  commis- 
sioners— ^based  as  it  was  upon  their  action  in  thus  discharg- 
ing Murphy — was  wrongful. 

The  San  Francisco  charter  as  adopted  in  1900  provided  in 
effect  that  no  officer,  member,  or  employee  of  the  fire  de- 
partment should  be  removed  from  office  except  for  cause  and 
after  trial,  and  in  this  respect  the  charter  has  remained  un- 
changed. The  removal  of  Murphy  took  place  in  December, 
1914. 

The  petitioner  claims  that  as  a  matter  of  law  the  board 
was  justified  in  its  action  in  not  according  to  the  removed 
member  of  the  fire  department  a  hearing  or  trial,  inasmuch 
as  the  charter  fixes  no  term  of  office  for  the  chief  engineer 
of  the  department,  and  that  therefore  its  provisions  limit- 
ing the  right  of  the  board  to  remove  or  dismiss  such  officer 
** except  for  cause"  and  only  "after  trial*'  were  void  at  the 
time  of  its  adoption,  by  reason  of  their  conflict  with  section 
16  of  article  XX  of  the  constitntion,  the  terms  of  which  we 
give  below. 

It  is  also  claimed  in  support  of  the  appeal  that  even  if 
the  petitioner,  as  a  member  of  the  board  of  fire  commissioners, 
did  violate  the  charter  in  the  respect  mentioned,  such  action 
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was  no  more  than  an  honest  mistake,  and  therefore  famished 
no  sufScient  ground  for  his  removal. 

At  the  time  of  the  adoption  of  the  charter  in  the  year  1900, 
section  16  of  article  XX  of  the  constitution  just  referred  to 
read  as  follows:  ''When  the  term  of  any  officer  or  com- 
missioner is  not  provided  for  in  this  conntitution,  the  term 
of  such  officer  or  commissioner  may  be  declared  by  law;  and, 
if  not  so  declared,  such  officer  or  commissioner  shall  hold  his 
position  as  such  officer  or  commissioner  during  the  pleasure 
of  the  authority  making  the  appointment;  but  in  no  case  shall 
such  term  exceed  four  years." 

Section  2  of  chapter  II  of  article  IX  of  the  charter  pro- 
vides: ''No  officer,  member  or  employee  of  the  department 
shall  be  dLsnnissed  or  transferred  except  for  cause,  nor  until 
after  a  trial.  The  accused  shall  be  furnished  with  a  written 
copy  of  the  charges  against  him  at  least  three  days  previous 
to  the  day  of  the  trial  He  shall  have  the  right  to  appear 
in  person  and  by  counsel  and  examine  witnesses  in  his  behalf. 
All  witnesses  shall  be  examined  under  oath,  and  aU  trials 
shall  be  public." 

It  thus  clearly  appears  that  at  the  time  of  the  adoption  of 
the  charter,  the  provision  thereof  just  quoted  was  in  violation 
of  section  16  of  article  XX  of  the  constitution,  and  therefore 
void,  and  that  the  term  of  office  of  the  chief  engineer  not 
being  fixed  by  law,  he  held  the  office  at  the  pleasure  of  the 
appointing  power,  to  wit,  the  board  of  fire  commissioners. 
(Sponogle  v.  Cumow,  136  Cal.  580,  [69  Pac.  255] ;  WaU  v. 
Board  of  Directors,  145  Cal.  469,  [78  Pac.  951].) 

But  in  November,  1906,  and  subsequent  to  the  time  when 
the  cases  just  cited  were  decided,  and  prior  to  the  removal 
of  Murphy,  section  16  of  article  XX  of  the  constitution  was 
amended  by  the  addition  of  the  following  provision:  "In  the 
case  of  any  officer  or  employee  of  any  municipality  gov- 
erned under  a  legally  adopted  charter,  the  provisions  of  such 
charter  with  reference  to  the  tenure  of  office  or  the  dismiRsal 
from  office  of  any  such  officer  or  employee  shall  control." 

This  amendment  was  enacted  not  long  after  the  decision 
in  the  case  of  Coffey  v.  Superior  Court,  147  Gal.  525,  [82 
Pac.  75],  where  it  was  hdd  that  the  provisions  of  the  mu- 
nicipal charter  of  the  city  of  Sacramento  were  not  such  as 
to  show  an  intention  to  confer  upon  the  city  trustees  exclusive 
jurisdiction  to  remove  the  chief  of  police,  and  that  the 
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superior  court,  under  section  758  of  the  Penal  Code,  had 
concurrent  jurisdiction  in  that  matter.  And  no  doubt,  as 
was  said  in  the  cases  of  Dirum  v.  Superior  Court,  6  Cal. 
App.  217,  221,  [91  Pac.  806],  and  Craig  v.  Superior  Court, 
157  Cal.  482,  [108  Pac.  310],  this  amendment  was  in  line 
with  the  policy  of  the  state  and  the  tendency  of  the  late  de- 
cisions and  constitutional  amendments  to  broaden  the  au- 
thority of  municipal  corporations,  governed  by  charters,  to 
prescribe  their  own  rules  and  regulations  in  purely  municipal 
affairs.  There  can  be  no  serious  question  that  the  object 
of  the  amendment  of  1906  to  section  16  of  article  XX  of  the 
constitution  was  to  make  it  dear  that  the  provisions  of  a 
freeholders'  charter  should  control  in  the  matter  of  the  dis- 
missal from  office  of  any  officer  or  employee  of  a  munici- 
pality. (Craig  v.  Superior  Court,  157  Cal.  482,  [108  Pac. 
310].)  In  other  words,  as  counsel  for  the  defendant  says: 
''The  constitution  itsdf  exempts  municipal  officers  from  the 
provisions  of  the  section  so  far  as  tenure  of  office  or  dismissal 
from  office  are  concerned." 

But  the  amendment  to  the  constitution  above  set  out  was 
made  after  the  enactment  of  the  San  Francisco  charter  con- 
taining the  requirement  of  preferment  of  charges  and  trial 
of  a  municipal  employee  before  discharge ;  and  it  is  contended 
that  its  effect  must  be  limited  to  charters  thereafter  enacted, 
and  that  it  could  not  vivify  a  void  statutory  provision  already 
in  existence. 

However  that  may  be,  we  think  there  can  be  no  doubt 
that  this  previously  invidid  provision  of  the  San  Francisco 
charter  was  effectively  validated  and  given  force  and  effect 
by  a  further  amendment  to  the  state  constitution  adopted  on 
November  3,  1914,  viz.,  an  amendment  to  section  8^  of 
article  XI,  which  took  effect  before  the  action  of  the  board 
of  fire  commissioners  in  dismissing  Murphy.  Subdivision 
4  of  that  amendment  reads,  in  part,  as  follows:  ''It  shall  be 
competent  in  any  charter  framed  in  accordance  with  the  pro- 
visions of  this  section,  or  section  eight  of  this  article,  for 
any  city  or  consolidated  city  and  county,  and  plenary  au- 
thority is  hereby  granted,  subject  only  to  the  restrictions  of 
this  article,  to  provide  therein  or  by  amendment  thereto,  the 
manner  in  which,  the  method  by  which,  the  times  at  which, 
and  the  terms  for  which  the  several  county  and  municipal 
officers  and  employees  whose  compensation  is  paid  by  such 
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city  or  city  and  county,  excepting  judges  of  the  superior  court, 
shall  be  elected  or  appointed,  and  for  their  recall  and  removal 
and  for  their  compensation  and  for  the  number  of  deputies, 
clerks  and  other  employees  that  each  shall  have,  and  for  the 
compensation,  method  of  appointment,  qualifications,  tenure 
of  ofiSce  and  removal  of  such  deputies,  clerks  and  other  em- 
ployees. All  provisions  of  any  charter  of  any  siu^h  city  or 
consolidated  city  and  county,  heretofore  adopted,  and  amend- 
ments thereto,  which  are  in  accordance  heretvith,  are  hereby 
confirmed  and  declared  valid.^' 

Under  this  amendment  to  the  constitution  no  change  in 
section  2  of  chapter  II  of  article  IX  of  the  San  Francisco 
chartei,  or  re-enactment  thereof,  was  necessary  in  order  to 
make  it  valid  and  constitutional. 

Nor  does  this  amendment  mean,  as  claimed  by  appellant, 
that  only  such  provisions  of  the  charter  as  were  in  accordance 
with  the  constitution  are  confirmed  and  declared  valid.  One 
of  its  plain  purposes  was  to  exempt  from  the  possible  opera- 
tion of  section  16  of  article  X.X  of  the  constitution  the 
matters  of  the  tenure  of  office,  appointment,  and  dismissal  of 
municipal  employees.  The  amendment  so  declares  in  ex- 
press terms.  The  concluding  sentence  of  the  amendment 
above  set  out,  and  which  we  have  italicized,  is  too  plain  to 
admit  of  any  other  construction.  The  words,  "in  accordance 
herewith,"  contained  in  said  concluding  sentence,  grammati- 
cally and  lexically  refer  not  to  the  constitution  as  a  whole, 
but  to  section  8^  thereof,  the  particular  section  to  which 
the  amendment  relates. 

The  case  of  Banaz  v.  Smith,  133  Gal.  102,  [65  Pac  309], 
is  not  in  conflict  with  the  conclusion  we  have  arrived  at  in 
this  case.  When  the  facts  in  that  case  arose  there  had  been 
no  amendment  to  the  constitution  by  which  the  invalid  pro- 
visions of  the  charter  of  Los  Angeles  were  confirmed  and 
declared  valid. 

From  these  considerations  we  conclude  that  by  virtue  of 
the  last  mentioned  amendment  to  the  constitution,  irrespec- 
tive of  amendments  previously  adopted,  the  provisions  of  the 
charter  of  San  Francisco  as  found  in  section  2  of  chapter  11 
of  article  IX,  relating  to  the  right  of  an  officer,  member,  or 
employee  of  tiie  fire  department  to  a  trial  upon  charges  before 
dismissal  from  the  department,  are  valid  and  in  full  force 
and  effect. 
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Turning,  now,  to  the  second  point  relied  upon  by  the  ap- 
pellant, it  appears  that  the  members  of  the  board  of  fire 
commissioners,  after  being  advised  by  the  city  attorney  that 
they  had  no  power  to  do  so,  and  after  they  had  been  notified 
by  the  mayor  that  they  must  desist,  nevertheless  proceeded  to 
and  did,  without  preferring  charges  and  without  a  trial, 
remove  the  chief  engineer  of  the  department  from  office. 
This  constituted  a  deliberate  and  arbitrary  violation  of  an 
express  provision  of  the  charter  in  a  matter  of  grave  impor- 
tance, and  undoubtedly  afforded  a  sufficient  ground  for  the 
exercise  by  the  defendant  of  his  power  to  remove  after  trial 
all  the  members  of  the  board. 

The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  wa«  denied 
by  the  supreme  court  on  April  27,  1916. 


fCir.   No.    1788.    Pinrt   AppeHate   District— Pfebrnary   *8,    1916.] 

PEARL  M.  MoINTOSH  et  al.,  Respondents,  v.  CLARENCE 
M.  HXJNT,  Appellant. 

Trust— Conveyance  of  Real  Propeety  by  Wm  to  Husband— 
Natubb  of  Conteupobaneous  Oral  Understanding — ^Lipb  Es- 
tate—Sutwcienoy  OF  Evidence. — In  this  action  to  have  a  tniat 
declared  in  certain  real  estate  conveyed  to  the  defendant  by  his 
wife  a  short  time  before  her  death,  it  is  held  that  notwithstanding^ 
the  sharp  and  irreconcilable  conflict  in  the  statements  of  the  re- 
spective parties  as  to  the  nature  of  the  contemporaneous  oral 
agreement,  there  is  sufficient  evidence  to  support  the  findings  to 
the  effect  that  the  title  of  the  defendant  was  to  be  in  the  nature 
of  a  life  estate,  with  right  to  the  income  of  the  property,  with 
the  fee  in  remainder  to  the  plaintiffs  at  his  death. 

Id. — Evidence — ^Letter— Insufficient  Beoord  on  Appeal. — In  sueh  an 
action  alleged  error'  in  refusing  the  admission  in  evidence  of  a 
letter  written  by  the  defendant  to  the  husband  of  one  of  the 
plaintiffs  in  reply  to  a  letter  written  by  the  latter  explaining  the 
nature  and  effect  of  the  escrow  arrangement  in  question,  cannot 
be  considered,  where  the  record  contains  no  copy  of  the  excluded 
letter. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  Counly  of  San  Francisco.  George  A.  Stnrtevant, 
Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 
Wm.  M.  Cannon,  for  Appellant. 

Powell  &  Dow,  P.  B.  Keeler,  and  C.  H.  Mcintosh,  for  Re- 
spondents. 

RICHARDS,  J.— This  is  an  appeal  from  a  judgment  in 
plaintiffs*  favor  in  an  action  brought  by  them  against  the 
defendant,  their  father,  to  have  a  trust  declared  in  respect  to 
certain  real  estate  conveyed  by  their  mother  to  him  a  short 
time  before  her  death. 

The  principal  contention  of  the  appellant  is  that  the  evi- 
dence is  insufficient  to  sustain  the  findings  and  judgment  of 
the  trial  court.  The  record  is  voluminous,  but  there  are  cer- 
tain facts  of  vital  importance  to  the  determination  of  this 
issue  concerning  which  there  is  no  dispute,  and  which  may 
be  briefly  set  forth  as  follows:  The  defendant  Clarence  M. 
Hunt  and  his  wife  were  married  about  thirty-seven  years 
before  the  latter 's  death.  Their  life  together  had  been 
happy,  congenial,  and  mutually  confidential  during  the  whole 
of  this  period,  and  no  differences  or  quarrels  of  any  kind  had 
ever  arisen  between  them.  Two  children  had  been  bom  of 
this  marriage — ^the  plaintiffs  herein;  and  these  had  grown  up 
in  the  home  of  their  parents,  and  had  in  due  time  married 
and  established  themselves  in  homes  of  their  own,  the  plain- 
tiff Pearl  M.  having  wedded  C.  H.  Mcintosh,  a  lawyer  resid- 
ing and  practicing  his  profession  in  the  state  of  Nevada,  and 
the  plaintiff  Reuben  H.  having  elected  the  profession  of 
physician,  with  his  residence  and  practice  in  San  Francisco. 
During  the  earlier  years  of  his  married  life  the  defendant 
Clarence  M.  Hunt  had  been  engaged  in  various  occupations, 
working  generally  upon  a  salary,  and  had  been  enabled 
thereby  not  only  to  support  his  family  comfortably,  but  to 
give  to  each  of  his  two  children  the  benefit  of  an  excellent 
education,  including  for  his  daughter  a  course  in  the  Uni- 
versity of  California,  and  for  his  son  a  degree  from  a  local 
medical  college.    He  had  also  laid  aside  some  property  of  his 
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own.  A  few  years  before  the  death  of  his  wife,  Hattie  Q. 
Hunt,  which  occurred  in  1910,  she  received  the  sum  of  thirty- 
one  thousand  dollars  as  an  inheritance  from  her  parents' 
estate,  which  money  was  turned  over  to  her  husband  for  in- 
vestment, and  which  was  invested  by  him  in  several  pieces  of 
real  estate  in  San  Francisco  and  in  Alameda  County,  the 
deeds  to  which  being  in  each  instance  taken  in  the  name  of 
his  wife.  About  this  time  the  defendant  gave  up  his  other 
occupations,  and  thereafter  devoted  himself  to  the  manage- 
ment of  these  investments  and  of  his  own  properties.  He 
attended  to  all  of  the  details  of  purchasing  his  wife's  prop- 
erty, arranging  for  the  mortgages  and  insurance  which  were 
to  be  placed  and  carried  thereon,  caring  for  and  renting  the 
property,  collecting  the  rents,  and  paying  the  interest  and 
other  charges.  The  income  from  the  property  of  his  wife 
and  of  himself  was  commingled  in  a  common  fund,  from 
which  the  expenses  of  the  family  were  taken,  and  from  which 
also  each  received  such  money  as  either  required,  no  account 
being  ever  had  between  them.  In  the  summer  of  1909  a 
small  lump  was  found  to  be  growing  upon  the  breast  of  the 
wife  which  occasioned  some  family  alarm,  but  which  did  not 
seem  to  aflFeet  her  general  health,  nor  operate  to  interfere 
with  her  intention  of  taking  a  trip  north  to  visit  the  Seattle 
Exposition.  On  the  eighth  day  of  July,  1909,  just  before  she 
started  upon  said  trip,  she  made,  executed,  and  delivered  to 
the  defendant,  her  husband,  three  deeds,  absolute  in  form, 
with  an  expressed  consideration  in  each  of  $10,  to  the  several 
pieces  of  real  estate  theretofore  standing  in  her  name  and 
involved  in  this  litigation.  These  deeds  were  acknowledged 
and  delivered  before  and  in  the  presence  of  Addie  L.  Ballon, 
a  notary  public  of  the  city  and  county  of  San  Francisco,  who 
was  a  witness  in  the  case  and  who  testified  that  no  conversa- 
tion relating  to  the  creation  of  a  trust  or  other  limitation 
upon  these  conveyances  occurred  in  her  presence  between  the 
parties  at  the  time  of  the  delivery  of  the  deeds.  These  deeds 
were  retained  by  the  defendant  until  some  time  in  the  month 
of  November,  1910,  when  they  were  presented  for  record  in 
the  respective  counties  where  the  property  was  located.  A 
few  days  after  their  recordation  the  insurance  policies  upon 
these  properties  were  transferred  from  the  name  of  Hattie 
Q.  Hunt  to  that  of  Clarence  M.  Hunt,  his  wife  signing  the 
necessary  papers  for  such  transfer  in  the  form  of  which  it 
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was  recited,  "ownership  of  the  property  herein  insured  hav- 
ing actually  paased  to  Clarence  M.  Hunt,  for  value  received  I 
hereby  transfer  and  assign  to  him  all  my  title  and  interest  in 
this  policy."  In  the  meantime  the  lump  which  had  been 
observed  on  the  breast  of  Mrs.  Hunt  continued  to  grow  until 
it  was  at  length  diagnosed  as  cancer,  and  two  operations  were 
undertaken  for  its  removal.  These  proved  unavailing,  and 
after  the  second  operation  in  August,  1910,  she  had  failed 
rapidly  until  it  became  apparent  that  she  was  soon  to  die.  In 
the  month  of  December,  1910,  the  members  of  her  family 
were  collected  at  her  home  in  anticipation  of  her  near  dissolu- 
tion. On  the  twenty-second  day  of  December  they  were  all 
gathered  in  her  room,  the  defendant  and  the  trained  nurse 
also  being  present,  at  which  time  the  dying  woman  was  en- 
gaged in  distributing  among  them  such  trinkets  and  personal 
effects  as  she  wished  each  to  have. 

Up  to  this  point  there  is  no  disagreement  as  to  the  facts  of 
the  case ;  but  from  this  moment  forward  the  testimony  of  the 
plaintiffs  and  the  defendant  is  in  sharp  and  irreconcilable 
conflict.  According  to  the  testimony  of  the  plaintiffs,  of 
C.  H.  Mcintosh,  of  Mrs.  R.  H.  Hunt,  and  of  Luella  Walden, 
the  trained  nurse,  the  following  statement  of  the  conversa- 
tion and  conduct  of  the  respective  parties  present  may  be 
fairly  collated:  After  the  gifts  of  her  personal  effects  and 
property  as  above  stated,  Mrs.  Hunt,  speaking  to  her  son-in- 
law  and  to  the  defendant,  and  referring  to  the  real  estate  in 
question,  said,  ''I  have  deeded  this  property  to  Clarence,  but 
with  the  understanding  that  he  is  to  have  a  life  income  and 
that  the  property  was  to  go  to  the  children.  I  have  always 
trusted  'Gorrie'  [her  pet  name  for  her  husband],  but  people 
change,  and  he  may  change  or  may  get  married  again.  That 
property  belongs  to  me;  it  is  my  own  property,  came  to  me 
from  my  father.  It  was  understood  that  it  was  to  go  to  the 
children,  and  that  Gorrie  was  to  have  the  use  and  inoome  of 
it  during  his  lifetime  to  provide  himself  with  what  he  needed 
and  make  himself  comfortable;  but  people,  as  I  say,  change; 
he  may  get  married  again.  I  do  not  want  any  mistakes  as 
to  the  underatauding  that  was  had  between  us  with  reference 
to  the  ownership  of  this  property.  I  do  not  want  some  out- 
side person,  same  stranger  whom  he  might  marry,  to  be  in  a 
position  to  claim  or  obtain  any  part  of  my  property  that  it  was 
intended  and  agreed  belonged  to  my  children.    I  want  this 
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in  writing  [speaking  to  her  husband] — not  that  I  don't  trust 
you,  but  you  might  change."  Mr.  Hunt  replied,  ''Yes, 
Mamma";  and  then  he  and  Mcintosh  retired  from  the  room 
into  the  hallway,  where,  according  to  the  latter,  the  following 
conversation  occurred:  **I  said  to  him,  *Well,  Gtorrie,  how  is 
this  thing  to  be  arranged!'  'Well,'  he  said,  'I  don't  know 
just  how  it  had  best  be  fixed  up.'  'Well,'  I  said,  'Gorrie,  I 
can  tell  Mother — she  is  waiting  for  some  disposition  of  it — 
I  can  tell  her  that  you  have  executed  a  declaration  of  trust, 
and  then  the  matter  can  be  fixed  up  in  that  way  later.'  He 
said  'All  right;  tell  her  that,  and  we  will  fix  it  up  later.*  " 
They  then  returned  to  the  bedroom,  when,  according  to  Mr. 
Mcintosh,  Mrs.  Hunt  said,  "Well,  what  is  to  be  donet  I 
want  you  to  fix  it,  Bertie,  now,  and  in  writing,  so  there  can't 
be  any  misunderstanding  or  mistake."  "  'Well,'  I  said, 
'Mother,  Gk)rrie  has  executed  a  declaration  of  trust  in  favor 
of  the  children  covering  this  property.*  She  turned  her  head 
on  the  pillow  toward  Mr.  Hunt  and  said,  'Clarence,  is  that 
truef  and  he  said,  'Yes^  Mamma,  that  is  correct  Every- 
thing will  be  aU  right' '» 

This  ended  the  matter  for  the  time  being.  Mrs.  Hunt 
died  a  few  days  later.  During  the  month  of  January,  1911, 
as  Mr.  Mcintosh  relates,  the  subject  was  revived  in  conversa^ 
tion  between  himself  and  Mr.  Hunt,  in  which  the  former 
said,  "It  can  either  be  done  by  a  declaration  of  trust  or  by 
a  trust  deed,  or  by  deed  delivered  in  escrow  with  an  agree- 
ment for  the  delivery  of  the  instrument  to  the  grantees  upon 
your  death,"  to  which  Mr.  Hunt  replied,  "I  believe  I  would 
prefer  the  escrow  deeds";  and  it  was  then  agreed  that  Mr. 
Hunt  was  to  get  the  data  for  the  deeds  and  send  it  to  Mr. 
Mcintosh  at  Tonopah,  who  was  to  draw  the  papers  and  send 
them  to  Mr.  Hunt  for  execution. 

To  practically  all  of  the  foregoing  evidence  with  respect  to 
what  occurred  at  the  bedside  of  his  wife,  with  his  son-in-law, 
and  again  later  in  the  month  of  January,  Mr.  Hunt  made  a 
positive  and  categorical  denial  when  upon  the  witness-stand; 
but  his  testimony  in  that  regard  stands  practically  alone  as 
against  the  statements  of  all  the  other  members  of  the  family 
who  were  present  and  of  the  trained  nurse. 

The  record  further  shows  that  on  January  18,  1911,  Mr. 
Hunt  wrote  an  affectionate  letter  to  his  son-in-law,  then  in 
Nevada,  inclosing  documents  from  which  the  latter  could  get 
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descriptions  of  the  property,  and  directing  him  to  make  out 
escrow  deeds  in  favor  of  his  son  and  daughter,  which  he 
stated  he  would  sign  and  acknowledge  and  would  have  placed 
in  escrow.  In  response  to  this  letter  he  presently  received 
from  Mr.  Mcintosh  drafts  of  several  deeds,  each  covering  a 
separate  piece  of  the  property  in  question,  in  which  he  was 
named  as  the  grantor  and  his  son  and  daughter  as  the 
grantees.  He  acknowledged  receipt  of  these  deeds  by  letter 
dated  January  23,  1911,  in  which  he  asked  several  questions 
as  to  the  manner  and  form  of  their  execution,  but  made  no 
objection  to  their  granting  clauses.  In  connection  with  these 
deeds^  and  either  at  the  time  of  their  transmission  or  a  few 
days  later,  Mr.  Mcintosh  had  also  forwarded  to  Mr.  Hunt  the 
draft  of  an  escrow  agreement,  setting  forth  specifically, 
among  other  things,  that,  '^  Whereas  the  undersigned  Clar- 
ence M.  Hunt  accepted,  took  and  holds  title  to  said  lands 
and  premises  above  described  for  the  benefit  of  said  Reuben 
H.  Hunt  and  said  Pearl  M.  Mcintosh  jointly  pursuant  to  and 
in  virtue  of  an  agreement  between  said  Clarence  M.  Hunt 
and  the  late  Hattie  O.  Hunt,  his  wife,  the  consideration  of 
which  agreement  was  that  the  undersigned  Clarence  M.  Hunt 
should  during  his  lifetime  have  and  receive  for  his  own  sole 
uses,  benefits  and  disposal  all  and  singular  the  net  rents  and 
income  of  and  from  all  of  said  lands  and  premises — ^Now 
therefore  it  is  provided  that  the  undersigned  Clarence  M.  Hunt 
shall  have  and  receive  .  .  .  the  free  and  unrestricted  use  and 
enjoyment  of  all  of  said  premises  and  property  as  to  the  rents 
and  income  thereof  and  therefrom  for  his  own  uses,  purposes 
and  benefits  during  his  life-time,''  and  in  which  also  an  un- 
named escrow  trustee  is  directed  to  deliver  the  aforesaid 
deeds  to  the  plaintiffs  as  the  grantees  thereof  upon  the  death 
of  Clarence  M.  Hunt.  On  February  1,  1911,  Mr.  Mcintosh 
replied  to  the  letter  of  the  defendant  of  January  23d,  ex- 
plaining at  considerable  length  the  nature  and  efi^ect  of  the 
execution  and  delivery  of  deeds  in  escrow.  To  this  letter  the 
defendant  wrote  a  reply,  which  was  not  received  in  evidence 
and  which  will  be  dealt  with  later.  The  whole  matter  seems 
to  have  rested  at  this  point  for  a  period  of  several  months, 
although  the  defendant  testifies  that  from  the  time  of  the 
receipt  of  the  letter  of  Mr.  Mcintosh  of  February  1,  1911, 
explaining  the  nature  and  effect  of  an  escrow  deed,  he  had 
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resolved  not  to  sign  the  deeds.  Daring  the  summer  of  1911 
Mr.  Hunt's  intention  to  marry  again  came  to  the  attention 
of  his  children  and  resulted  in  an  increasing  discord,  during 
which  the  discussion  of  his  intent  to  carry  into  effect  the 
alleged  understanding  with  his  wife  and  children  in  regard 
to  the  property  was  renewed,  and  during  which  he  definitely 
refused  to  make  any  disposition  of  the  property  which  would 
hamper  in  any  way  his  control  over  it.  After  several  vain 
efforts  to  adjust  the  matter  the  present  action  was  brought. 

From  the  foregoing  rSsumS  of  the  evidence  in  the  case  we 
are  of  the  opinion  that,  notwithstanding  the  sharp  and  irre- 
concilable conflict  in  the  statements  of  the  respective  parties, 
and  notwithstanding  that  the  defendant — ^the  only  living  wit- 
ness to  the  agreement,  if  any,  between  himself  and  his  wife 
contemporaneously  with  the  execution  and  delivery  of  the 
deeds  from  herself  to  him— «wore  positively  that  there  was 
no  understanding  or  agreement  between  them  at  the  time 
these  deeds  were  made,  or  at  any  other  time,  that  they  were 
to  be  other  than  absolute  conveyances  of  the  property,  to 
him,  we  think  there  is  sufficient  evidence  presented  by  the 
plaintiffs,  if  accepted  by  the  court,  to  support  its  findings  and 
judgment  to  the  effect  that  such  a  contemporaneous  under- 
standing existed  between  the  defendant  and  his  wife  that  his 
title  to  the  property  was  to  be  in  the  nature  of  a  life  estate 
with  the  right  to  its  income,  with  the  fee  in  remainder  to  his 
children  at  his  death. 

The  appellant  urges  that  the  finding  of  the  oourt  that  it 
was  the  net  income  only  which  the  defendant  was  to  enjoy 
is  unsupported  by  any  evidence ;  but  we  think  that  the  find- 
ing is  fairly  deducible  from  the  record,  and  particularly 
from  the  terms  of  the  escrow  agreement  prepared  at  the  de- 
fendant's direction,  and  also  from  the  proofs  of  the  way  in 
which  the  income  of  the  property  had  been  disposed  of  both 
before  and  after  the  defendant  received  the  title  to  it  from 
his  wife. 

The  appellant  further  inrists  that  the  court  committed  an 
error  of  law  in  its  refusal  to  permit  the  defendant  to  put  in 
evidence  the  letter  which  the  defendant  had*  written  and  sent 
to  Mr.  Mcintosh  about  February  1,  1911,  upon  the  receipt  by 
him  of  the  letter  from  Mr.  Mcintosh  explaining  the  nature 
and  effect  of  the  escrow  arrangement    In  making  this  con 

29  C«l.  App.- 


Digitized  byLjOOQlC 


786  MoIntobh  v.  Hun¥.  [29  CaL  App. 


tention  the  appellant  relies  mainly  npon  the  language  of  i 
tion  1854  of  the  Code  of  Civil  Procedure,  which  reads  as 
follows:  ''When  part  of  an  act,  declaration,  conversation  or 
writing  is  given  in  evidence  by  one  party,  the  whole  on  the 
same  subject  may  be  inquired  into  by  the  other;  when  a  letter 
is  read,  the  answer  may  be  given;  and  when  a  detached  act, 
declaration,  conversation,  or  writing  is  given  in  evidence,  any 
other  act,  declaration,  conversation,  or  writing,  which  is 
necessary  to  make  it  understood,  may  also  be  given  In  evi- 
dence/' The  appellant  urges  that  under  this  section  of  the 
Code  of  Civil  Procedure  he  was  entitled  to  have  this  letter 
of  his  own  admitted  in  evidence,  both  because  it  was  a  part 
of  a  series  of  conversations  and  negotiations  between  the 
parties,  and  because  it  was  an  answer  to  a  letter  of  Mr.  Mc- 
intosh, who  was  apparently  acting  on  behalf  of  the  plaintiffii 
in  seeking  to  consummate  the  escrow  arrangement 

The  difiSculty  with  the  question  thus  presented  lies  not  so 
much  with  the  law  regarding  it,  as  it  does  in  the  fact  that 
the  record  before  us  contains  no  copy  of  the  letter  which 
the  appellant  claims  was  thus  wrongly  excluded ;  and  we  are 
therefore  unable  to  determine  whether  the  letter  in  question 
was  in  any  true  sense  such  an  answer  to  the  letter  of  Mr. 
Mcintosh  as  would  entitle  it  to  admission,  or  whether  it  had 
any  reference  or  relevancy  whatever  either  to  the  subject 
matter  of  the  Mcintosh  letter,  or  to  the  pending  negotiations 
between  the  parties;  and  we  are,  therefore,  unable  to  say 
that  the  trial  court,  which  had  the  contents  of  the  letter 
before  it,  was  in  error  in  refusing  it  admission  in  evidence. 

The  appellant  further  contends  that  the  court  was  in  error 
in  refusing  to  permit  the  defendant  to  testify  as  to  the  con- 
versations occurring  between  himself  and  his  wife  at  the 
time  of  the  execution  of  the  deeds  to  him.  No  authority  is 
cited  to  support  the  appellant's  contention  in  this  regard; 
and  we  think  the  inhibition  contained  in  section  1881  of  the 
Code  of  Civil  Procedure  respecting  communications  between 
husband  and  wife  oovers  exactly  the  case  in  hand,  and  fur* 
mshes  a  full  justification  for  the  ruling  of  the  court  in  the 
exclusion  of  this  evidence. 

No  other  grounds  of  alleged  error  being  urged  by  the  ap- 
pellant, the  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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A  petition  for  a  rehearing  of  this  catuse  was  denied  by  the 
district  court  of  appeal  on  March  29, 1916,  and  the  following 
opinion  then  rendered  thereon: 

THE  COUBT.— The  petition  for  a  rehearing  is  denied. 
The  only  matter  contained  in  the  court's  decision  which 
might  require  correction  is  the  statement  therein  that  the 
defendant  at  the  time  of  the  bedside  conversation  answered, 
''Yes,  Mamma,"  to  his  wife's  statement  of  the  agreement  be- 
tween them  at  the  time  of  the  execution  of  the  deeds  in 
question.  The  record  does  not  show  that  this  reply  of  the 
defendant  was  given  at  that  time,  but  in  our  opinion  a  read- 
ing of  the  entire  record  shows  the  assent  of  the  defendant  to 
the  correctness  of  his  wife's  assertion,  as  to  the  oral  under* 
standing  attending  the  execution  of  the  deeds.  There  is 
sufficient  evidence  upon  this  point  to  justify  the  trial  court, 
hearing  and  seeing  the  witnesses  before  it,  in  the  conclusion 
that  the  proof  was  clear  and  convincing  as  to  the  existence 
of  the  contemporaneous  oral  understanding  upon  which  the 
plaintiffs  rely. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  27,  1916,  and  the  following 
opinion  then  rendered  thereon: 

THE  COUBT.— The  application  for  a  hearing  in  this 
court  after  decision  by  the  district  court  of  appeal  of  the 
first  district  is  denied. 

In  denying  the  application  we  deem  it  proper  to  say  that 
we  are  not  prepared  to  give  our  assent  to  that  portion  of  the 
opinion  which  substantially  holds  that  the  trial  court  did  not 
err  in  refusing  to  allow  the  defendant  to  answer  certain  ques- 
tions addressed  to  him  as  to  what  was  said  to  him  by  his  wife 
at  and  prior  to  the  execution  of  the  deeds  to  him.  An  ex- 
amination of  the  record  discloses  that  the  object  of  defend- 
ant in  this  regard  was  substantially  accomplished  by  his 
being  permitted,  over  plaintiff's  objections,  to  give  testi- 
mony as  to  the  same  subject  matter.  In  view  of  the  testi- 
mony thus  given  the  error,  if  any,  eannot  be  held  to  have 
been  prejudicial. 
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[CiT.  No.  1711.    Beeond  AppeUata  Dtetriet.— Febrnary  28,  1916.] 

E.  WILSON,  Respondent,  v.  E.  P.  SHEA  et  aL,  Defend- 
ants; C.  E.  COOPER  et  al.,  Appellants. 

CoNTEAOT — BENxnT  ow  Thibd  Pabtt— Enforoehent. — In  order  to  sus- 
tain an  action  for  the  enforcement  of  a  contract  made  for  the 
benefit  of  a  third  person  there  mu0t  hare  been  an  intent  clearly 
manifested  on  the  part  of  the  contracting  parties  to  make  the 
obligation  inure  to  the  benefit  of  the  third  party,  or,  as  declared 
in  section  1559  of  the  Oivil  Code,  the  contract  most  bs  one  "made 
expressly  for  the  benefit  of  a  third  person." 

Id. — ^Incidental  Benefit. — ^When  two  persons,  for  a  considexation  Bdfi- 
cient  as  between  themselTes,  eoTsnant  to  do  sonie  act  which,  if 
done,  would  incidentally  result  in  the  benefit  of  a  mere  stranger, 
that  stranger  has  not  a  right  to  enforce  the  covenant,  although  one 
of  the  contracting  parties  might  enforce  it  as  against  the  other. 

Id.— PUBOHASB    OF    CONTRACT    BlOHTS    IN    BXAL    PbOPEBTT— OUARANTT 

Contract  —  Addendum  —  Enforcement  bt  Purchasb. — ^A  pur- 
chaser of  contract  rights  in  certain  real  property,  who  was  given 
a  guaranty  contract  signed  alone  by  the  original  owner  of  such 
rights  guaranteeing  the  securing  of  a  good  title  to  the  property, 
has  BO  right  of  action,  against  certain  other  persons,  who  were 
to  share  the  commissions  on  the  sale,  and  who,  at  the  request  of 
the  signer  of  the  guaranty,  after  its  execution  and  deliveiy  to  the 
purchaser,  signed  an  addendom  to  a  eopy  thereof,  which  recited 
that  the  responsibility  of  the  guaranty  was  shaied  by  the  signers 
with  the  original  guarantor  in  proportion  to  the  amount  ef  the 
eommission  on  the  sale  which  each  received,  when  it  is  made  to 
appear  that  such  purchaser  did  not  rely  upon  such  addendum  clause 
and  had  no  knowledge  of  its  existence  until  several  months  after 
the  purchase. 
Id. — Action  on  Gonisact— Affbal  bt  Sionbrs  of  ADDBNDxnc  Cov- 

TEACT— SbRVIOB  OF  NOTIOB — OrIOINAL  GUARANTOR  NOT  AN  ADYBRSB 

Partt. — ^In  an  action  brought  by  the  purchaser  against  the  origi- 
nal guarantor  and  signers  of  the  addendum  contract,  wherein  judg- 
ment was  rendered  for  the  full  amount  of  the  guaranty  against  the 
former  and  against  the  latter  in  such  proportions  as  the  amounts 
of  their  commiisions  boro  to  the  whole  amount  of  the  guaranty, 
it  is  not  necessary  upon  the  taking  of  an  appeal  from  the  Judg- 
ment by  the  signen  of  the  addendum  contract,  that  the  original 
guarantor  be  served  with  notice  of  the  appeal 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Charles  Wellborn,  Judge. 
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The  facta  are  stated  in  the  opinion  of  tho  conxt. 

Olfelyeny,  Stevens  &  Millikin,  Waltor  E.  Taller^  and 
Alex  Macdonald,  for  Appellanta. 

George  B.  Cryer,  for  Respondent. 

JAMES,  J.— Appeal  taken  by  defwdants  C.  B.  Cooper 
and  Robert  Marsh  from  a  judgment  entered  against  them, 
and  from  an  order  denying  their  motion  for  a  new  trial. 

At  a  time  anterior  to  the  commencement  of  this  action 
defendant  R.  P.  Shea  held  contract  rights  in  certain  real 
property  located  in  the  city  of  Los  Angeles.  He  exdianged 
these  rights  with  one  Vance  for  an  automobile*  At  a  later 
date  Vance  desired  to  dispose  of  the  interest  thus  acquired 
in  the  real  estate.  Shea  and  Cooper  at  that  time  were  both 
employed  with  Robert  Marsh  &  Co.,  realty  brokers.  Under 
their  contract  of  employment  commissions  earned  on  prop- 
erty sold  were  divided  as  follows:  Shea,  ten  per  cent;  Cooper, 
fifty  per  cent;  Robert  Marsh,  forty  per  cent  Vance  being 
a  friend  of  Shea's  and  having  purcha4sied  the  contract  rights 
in  the  lots  from  the  latter,  submitted  to  the  firm  mentioned 
hia  proposition  to  rid  himself  of  his  interest  in  the  real  estate. 
A  purchaser  was  found  in  the  person  of  one  Mrs.  Loon^,  the 
assignor  of  the  plaintifF.  The  agent  who  represented  Mrs. 
Looney,  realizing  that  there  might  be  a  question  regarding 
the  tifle  which  it  was  possible  to  obtain  under  the  contracts, 
insisted  that  a  guaranty  contract  be  given,  which  contract 
was  furnished  by  defendant  Shea.  This  contract  guaranteed 
that  a  good  title  would  be  secured  within  one  year,  in  default 
of  which  Shea  agreed  in  writing  that  upon  notice  of  the  fact 
being  furnished  him,  he  would  pay  to  Mrs.  Looney  the  sum 
of  $1,318,  and  take  back  an  assignment  of  Mrs.  Looney 's  in- 
terest in  the  lots.  There  was  a  commission  paid  on  the  deal 
amounting  to  the  sum  of  $560,  which  came  into  the  hands 
of  Robert  Marsh  &  Co.,  to  be  divided  among  Shea,  Cooper, 
and  Marsh  in  the  proportions  hereinbefore  mentioned.  This 
commission  was  so  divided.  Some  time  after  the  execution 
and  delivery  of  the  guaranty  contract  signed  by  Shea,  a  copy 
thereof  was  presented  to  Cooper  and  Marsh.  Shea  had 
added  a  postscript  to  which  he  secured  the  signatures  of 
Cooper  and  Marsh,  which  postscript  was  worded  as  follows: 
''It  is  hereby  agreed  that  liie  responsibility  of  this  guarantee 
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is  shared  by  Robert  Marsh  &  Go.  and  C.  E.  Cooper  with  B.  P. 
Shea,  said  responsibility  being  prorated  in  accordance  with 
commission  paid."  This  addendum  was  not  made  upon  the 
original  guaranty;  in  fact  was  not  contemplated  to  be  made 
at  all  by  Mrs.  Looney,  and  was  not  of  any  influence  in  fur- 
thering the  deal  as  made  with  her.  Mrs.  Looney's  agent 
testified  with  reference  to  the  closing  of  the  transaction  as 
follows:  ''In  order  to  dose  this  deal,  I  required  Mr.  Shea  to 
give  the  written  guaranty  introduced  in  evidence  here.  I 
was  satisfied  to  take  the  written  guaranty  of  B.  P.  Shea  solely 
and  individually,  and  I  did  so,  and  I  closed  the  deal  upon 
that  understanding.''  This  witness  testified  that  it  was  sev- 
eral months  after  the  closing  of  the  transaction  that  he 
learned  of  the  making  of  the  addendum.  However,  at  the 
end  of  the  year  Mrs.  Looney  was  unable  to  secure  good  title 
to  the  lots  purchased  from  Vance,  and  this  suit  was  brought 
by  her  assignee  against  Shea  on  the  guaranty,  Cooper  and 
Marsh  being  joined  by  reason  of  the  alleged  liability  which 
accrued  against  them  under  the  ''postscript"  contract.  The 
trial  judge  entered  judgment  for  the  full  amount  of  the 
guaranty,  to  wit,  $1,318,  against  Shea,  and  against  the  appel- 
lants Cooper  and  Marsh  in  such  proportions  of  the  total 
amount  of  the  guaranty  as  the  amounts  of  commission  paid 
to  them  bore  to  such  whole  amount.  No  appeal  was  taken  on 
the  part  of  defendant  Shea.  The  appellants  here.  Cooper 
and  Marsh,  contend  that  no  right  of  action  existed  in  favor 
of  Mrs.  Looney  or  her  assignee,  as  against  them  under  the 
addendum  contract,  for  the  reason  that  they  at  no  time  con- 
tracted any  liability  in  favor  of  Mrs.  Looney.  The  judgment 
as  against  these  appellants,  if  sustained,  must  be  sustained 
wholly  by  reason  of  the  provirions  of  section  1559  of  the  Civil 
Code.  That  section  provides  as  follows:  "A  contract,  made 
expressly  for  the  benefit  of  a  third  person,  may  be  enforced 
by  him  at  any  time  before  the  parties  thereto  rescind  it." 
This  section  is  but  an  expression  of  the  rule  established  by 
the  majority  decisions  of  the  courts  of  the  United  States,  per- 
mitting an  action  to  be  brought  against  a  person  by  a  party 
in  whose  benefit  such  person  may  have  contracted  with  an- 
other. The  rule  of  the  decisions  is  clear  to  the  point  that  in 
order  to  sustain  such  an  action  there  must  have  been  an  in- 
tent clearly  manifested  on  the  part  of  the  contracting  parties 
to  make  the  obligation  inure  to  the  benefit  of  the  third  party. 
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As  our  code  declares,  the  contract  must  be  one  "made  ex- 
pressly for  the  benefit  of  a  third  person.  .  .  •  "  A  right  in 
the  third  party  to  enforce  a  contract  which  may  be  of  inci- 
dental benefit  to  him  has  never  been  admitted.  Some  of  the 
decisions  have  gone  so  far  as  to  declare  that  such  third  party 
must  be  the  one  solely  and  exclusively  benefited  by  the  con- 
tract. (See  3  Page  on  Contracts,  sec.  1312,  and  cases  cited 
thereunder.)  Our  own  supreme  court  in  the  case  of  Chung 
Kee  V.  Davidson,  73  Cal.  522,  [16  Pac.  100],  has  adopted 
the  rule  of  the  New  York  decisions,  and  said:  *'When  two 
persons,  for  a  consideration  sufficient  as  between  themselves, 
covenant  to  do  some  act  which,  if  done,  would  incidentally 
result  in  the  benefit  of  a  mere  stranger,  that  stranger  has  not 
a  right  to  enforce  the  covenant,  although  one  of  the  contract- 
ing parties  might  enforce  it  as  against  the  other."  On  the 
face  of  the  writing  which  was  signed  by  Cooper  and  Marsh 
it  is  not  made  to  appear  that  the  intent  of  these  appellants 
was  to  assume  responsibility  to  Mrs.  Looney  on  account  of 
the  guaranty,  but  rather  that  their  contract  was  one  of  a 
kind  of  indemnity  given  for  the  protection  of  Shea.  If  there 
is  any  doubt  which  a  court  might  be  left  in  respecting  that 
matter,  it  would  be  one,  we  apprehend,  which  should  be 
resolved  against  any  right  in  the  plaintiff  to  sue  these 
appellants.  Attention  has  already  been  called  to  the  fact, 
not  disputed  in  evidence,  that  Mrs.  Looney  did  not  rely  upon 
the  guaranty  of  these  appellants,  and  that  she  had  no  knowl- 
edge of  the  existence  of  the  contract  until  months  had  elapsed 
after  the  closing  of  her  deal.  Shea,  it  appears,  desired  to  be 
protected  and  insisted  upon  the  addendum  being  made,  not 
for  Mrs.  Looney 's  benefit,  but  for  his  own  security.  His  tes- 
timony to  the  effect  that  in  his  oral  conversations  with  Cooper 
and  Marsh  they  arrived  at  the  agreement  to  share  the  liabil- 
ity in  the  proportions  as  the  commissions  were  to  the  total 
amount  mentioned  in  the  main  contract,  does  not  militate  at 
all  against  the  views  which  we  have  expressed  as  to  the  rights 
of  Mrs.  Looney  or  her  assignee  in  the  matter.  The  testimony 
offered  on  the  part  of  the  appellants,  even  upon  that  question, 
was  directly  in  contradiction  of  Shea's  assertion,  the  appel- 
lants insisting  that  their  agreement  was  only  to  return  to 
Shea  the  amount  of  the  commission  received  by  them,  in  the 
event  that  he  was  compelled  to  make  good  on  his  guaranty 
with  Mrs.  Looney.    In  view  of  the  fact  that  Shea  had  been 
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the  original  owner  of  the  contract  rights  in  the  lots  and  that 
he  was  the  person  who  sold  them  to  Vance  and  received  a 
consideration  in  that  transaction,  it  would  seem  quite  natural 
that  Shea  would  have  the  largest  interest  in  the  transaction 
on  account  of  his  possible  liability  to  Vance  by  reason  of  fail- 
ure of  title  to  the  real  estate.  However,  upon  this  branch 
of  the  case,  a  conflict  of  evidence  precludes  us  from  taking 
issue  with  the  detennination  made  by  the  trial  judge. 

It  was  not  necessary  that  Shea  be  served  with  notice  of 
the  appeal  taken  in  this  action.  Plaintiff  has  a  judgment 
for  the  full  amount  of  her  claim  against  Shea,  and  this  judg- 
ment will  not  be  disturbed  by  granting  a  new  trial  as  to  these 
appellants.  Defendant  Shea,  therefore,  is  not  such  an  ad- 
verse party  as  to  require  service  to  be  made  upon  him  in 
order  to  effectuate  the  appeaL  (Bobson  v.  Superior  Court, 
171  Cal.  588,  [154  Pac  8].) 

For  the  reasons  first  given,  the  judgment  and  order  are 
reversed. 

Conrey,  P.  J.,  and  Shaw,  7.,  concurred* 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  fhe 
district  court  of  appeal  on  March  23,  1916. 
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MEMORANDUM  CASE. 


[CHt.  Ko.  1988.    Seeond  Appellata  Distriet— Deeeinb«r  SI,  1916.] 

BAKEESFIELD  &  KERN  ELECTRIC  RAILWAY  COM- 
PANY (a  Corporation),  Petitioner,  t.  QBORQB  W. 
HAY  et  al.,  Respondenta. 

BlFEBliNDUM     PbTITION— EliBOnON— CiTT     OF     BAKSBSIULD.— Writ     of 

mandate  denied  on  the  authority  of  Bakertfield  f  Kem  Bleeirie 
By.  Co.  T.  Hay,  anie^  p.  289. 

APPLICATION  for  a  writ  of  mandate. 

The  facts  are  similar  to  those  stated  in  the  opinion  in 
Bakersfield  dk  Kern  Electric  By.  Co.  ▼.  Hay,  ante,  p.  289. 

Short  ft  Sutherland,  and  Borton  ft  Theile,  for  Petitioner. 

E.  F.  Brittan,  and  Walter  Osbom,  for  Respondents. 

THE  COURT.— In  response  to  an  alternative  writ  issued 
herein,  the  respondents  have  filed  a  general  demurrer.  The 
facts  are  the  same  and  the  questions  presented  for  decision 
are  the  same  as  in  Bakersfield  dk  Kern  Electric  By.  Co.  ▼. 
Hay  (Civil  No.  1934),  ante,  p.  289  [155  Pac.  182],  petition  for 
writ  of  prohibition,  in  which  decision  has  been  filed  this  day. 
For  the  reasons  stated  in  the  opinion  filed  in  that  ease  the  de- 
murrer is  sustained  and  the  application  for  peremptoiy  writ 
of  mandate  herein  is  denied. 
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ABANDONMENT.    8m  GHmiaal  Law,  14^  VL 
ABATEMENT.    6m  Corporatioiu^  9L 
A<XX)MPLICE.    Sm  CHndiial  Lftw,  84^  181. 
AOOOTJNT. 

AOOOUNT  —  ABSUHFTION  BT  AnOTHP  —  iNBUf FlCllKOT  OW  EVIDXNCB  TO 

Show. — In  an  aetion  to  recover  on  an  aeooont  for  goods  lold  to 
a  third  party,  it  being  eontended  that  the  defendant  assumed  the 
obligation,  the  evidence  is  insufficient  to  sustain  a  finding  in  favor 
of  the  plaintiff,  where  it  consisted  solelj  of  a  letter  written  hj  the 
secretary  of  the  company  to  the  plaintiff,  stating  in  substance  that 
defendant  would  be  glad  to  settle  its  general  account  with  plain- 
tiff, after  the  allowance  of  a  certain  credit,  and,  referring  to  the 
particular  account  sued  on,  saying  that  the  difficulty  with  it  was  in 
the  agency  agreement  between  plaintiff  and  the  original  debtor,  out 
of  which  the  account  grew,  but  that  defendant  was  attending  to  the 
obligations  of  the  latter  company  and  expected  to  take  care  of  this 
one,  the  letter  indicating,  however,  some  controversy  between  the 
parties  and  a  difference  of  understanding  regarding  the  agency  eoi* 
tract     (Guernsey  v.  Johnson  Organ  and  Piano  Mfg.  Co.,  099.) 

ADULTEBY.    8m  Criminal  Law,  1(^-2S. 

ADVERSE  POSSESSION. 

1.  Void  Dsed  vbok  Husband  to  WirB.^The  rule  that  a  married 
woman  not  living  separate  and  apart  from  her  husband  and  having 
no  claim  in  her  own  right  to  land  cannot  acquire  title  to  it  as  her 
Mparate  estate  by  adverM  possession,  is  applicable  to  a  case  where 
the  wife  claims  Mparate  ownership  under  a  void  deed  from  the 
husband.    (Wills  v.  E.  E.  Wood  L.  A  M.  Co.,  97.) 

8.  Bight  or  Wat  —  Adverse  User  —  Continuoub  n8E.^^WhUe  a 
right  of  way  may  be  acquired  by  adverM  possession,  where  it  is  so 
asserted  the  party  claiming  it  mnst  prove  its  Mntinooua  and  unin- 
terrupted use.     (Lapique  v.  MorriMn,  186.) 

8.  Title  of  United  States  and  State  TJnaiteotbd  bt.— Title  by 
adverM  possession  cannot  be  asMrted  m  against  the  ownership  of 
the  United  StatM  or  of  tha  stata  in  lands  which  have  not  bMn 
patented.    (Id.) 

4.  HOIi>EBS  OF  AlGAZAI  BEEDS  TO  BeAOH  AMD  WATBB  LOTS— TiTXiB  BT 

Adverse  Possession^ — Title  by  adverM  possession  to  bMch  and 

(797) 
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ADVERSE  POSSESSION  (Continued). 

water  lots  of  the  eity  and  county  of  San  Franeiseo  eannot  be  ac- 
quired by  holders  of  alcalde  deeds  and  their  successors  in  interest,  as 
against  the  purchasers  of  the  reversionary  interests  of  the  state 
therein,  as  the  posseesion  of  such  holders  and  that  of  their  sueeessors 
is  under  the  state  grant  of  the  leasehold  interest.  (Potrero  Kne?* 
Land  Co.  t.  All  Persons,  748.) 

AFFIDAVIT  OF  MEBITa    See  Plaee  of  Trial,  f. 

AGENOT. 

CoMTBACp— AoxKOT  wotk  Bmim  OF  Gbaik  Baob— BnxyfXKT  OF  ComoB- 

SIONS — PXBrOKMANGI  OF  AOBXEMXNTS — StTFFIOIXNOT  OF  EVIDKNGI. — 

In  this  action  to  recover  certain  commissions  alleged  by  the  plaintifT 
to  be  due  him  from  the  defendant  under  certain  oral  contracts,  by 
which  the  latter  agreed  to  constitute  the  former  its  agent  for  the 
sale  of  grain  bags,  it  is  held  that  the  trial  court  did  not  abuse  its 
discretion  in  setting  aside  its  decision  in  favor  of  the  plaintiff  and 
granting  the  defendant  a  new  trial,  in  view  of  the  infirmities  of  the 
proof  and  of  the  entire  evidence  as  to  whether  the  plaintiff  had 
sufficiently  performed  his  part  of  the  agreements  as  to  keeping  the 
defendant  informed  as  to  the  conditions  and  doings  of  the  market 
in  grain  bags,  and  to  furnish  defendant  with  confidential  informa- 
tion, which  plaintiff  was  not  to  furnish  other  persons  in  the  same  line 
of  business,  and  to  inform  defendant  of  the  prices  at  which  bags 
were  offered  and  quoted  to  plaintiff  in  order  to  give  the  defendant 
the  first  opportunity  to  sell  and  to  give  said  defendant  the  preference 
in  all  sales.     (Mills  v.  George  A.  Moore  &  Co.,  406.) 

See  Broker;  Fraud,  7-9;  Mechanics'  Liens;  Negligence,  18^  19. 

ALTERATION  OF  INSTBUMENT&    See  Place  of  Trial,  &-8. 
AMENDMENT.    See  Pleading,  6,  d. 

APPEAL. 

1.  Action  upon  Undbbtakino  on  Appkal— Stat  of  Ezbodtion  of 
Obdeb  APFOiNTiNa  Bbgeivbb — Ajtcbmance  of  Ordeb— Res  Anjuni- 
OATA. — ^In  an  action  brought  against  the  sureties  upon  an  undertak- 
ing given  to  stay  the  execution  of  an  order  appointing  a  receiver 
pending  an  appeal  therefrom,  the  affirmance  of  the  order  on  appeal 
is  res  adjudicata  as  to  the  authority  of  the  court  to  appoint  the 
receiver.     (Borges  t.  Hillman,  144.) 

2.  PLEADma — Pbopeb  Party  Plaintiff. — The  plaintiff  in  the  main 

action,  and  not  the  receiver,  is  the  proper  party  to  maintain  the 
action  upon  the  undertaking.     (Id.) 

3.  Time  of   Ookmengsment  of    Action. — An    action    upon  such  an 

undertaking  is  prematurely  brought  where  at  the  time  of  its  com- 
meix4einent  the  judgment  in  the  main  action  has  not  become  final 
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hj  reason  of  the  faet  that  the  time  to  appeal  therefrom  hae  not 
expired.  (Id.) 
4.  Becotert  upon  Undebtakimo — G08T8  OH  Appeal. — The  faet  that 
in  nieh  an  action  the  plaintiff  seeks  relief  for  only  the  damage  al- 
leged to  have  been  suffered  by  him  from  the  moneys  which  came 
into  the  hands  of  the  defendant  in  the  main  action  pending  the 
appeal  from  the  order  appointing  the  receiyer,  does  not  prevent  him 
from  maintaining  an  aetion  in  the  proper  forum  upon  the  under- 
taking, in  80  far  as  it  obligates  the  sureties  to  reimburse  him  for 
the  costs  on  the  appeal  from  the  order  appointing  the  receiver. 
(Id.) 
6.  GoNST&uonoN  or  Undebtakino. — ^The  provision  in  such  an  onder- 
taking,  so  far  as  it  relates  to  the  possession  of  the  land  involved 
and  the  collection  of  the  rents,  issues  and  profits  thereof  bj  the 
defendant,  pending  the  decision  on  the  appeal  from  the  order  ap- 
pointing a  receiver,  "that  if  the  said  appellant  does  not  make  such 
payment  within  thirty  days  after  the  filing  of  the  renUttitur  from 
the  supreme  court  of  the  state  of  California,  to  which  said  appeal 
is  taken,  judgment  may  be  entered  upon  the  motion  of  the  respond- 
ents, and  in  their  favor,  against  Che  undersigned  sureties  for  the 
•otd  amount  of  said  judgment,  together  with  interest  which  may 
be  due  thereon,  and  the  damages  and  costs  which  may  be  awarded 
against  the  appellant  on  appeal,"  means,  In  the  absence  of  any 
pending  appeal  the  disallowance  of  which  by  the  appellate  court 
would  result  in  a  judgment  for  any  amount  of  money,  that  the 
sureties  would  not  only  guarantee  the  payment  of  lAie  costs  on  the 
appeal  from  the  order,  but  that,  if  a  final  judgment  on  the  merits 
was  eventually  obtained  by  the  plaintiff,  they  would  indemnify  him 
against  any  damage  which  might  result  to  him  by  reason  of  the 
fact  that,  pending  the  determination  of  the  appeal  from  the  order, 
the  defendant  was  permitted  to  remain  in  possession  of  the  prop- 
erty and  to  collect  and  retain  the  rent  thereof.     (Id.) 

6.  Obdeb  Dismissing  Action  as  to  Cebtain  Dependants — ^Dismissal 
OP  Appeal. — An  appeal  from  a  judgment  dismissing  an  amended 
complaint  in  intervention  as  to  certain  defendants,  but  leaving  the 
question  undetermined  as  to  other  defendants,  should  be  dismissed, 
as  the  order  of  dismissal  is  not  a  final  judgment  and  determination 
of  the  action.  (Dabney  Oil  Co.  t.  Proyidence  Oil  Co.  of  Arizona, 
251.) 

7.  Failubx  TO  File  Bbiep — Dismissal^ — ^Where  the  respondent  on  an 
appeal  neither  files  his  brief  nor  appears  at  the  oral  argument, 
although  served  with  a  notice  that  appellant  would  move  for  a 
reversal  of  the  order  appealed  from  without  consideration  of  the 
cause  upon  its  merits,  upon  this  ground,  the  order  appealed  from 
will  be  reversed.     (Bullock  ▼.  Bullock,  463.) 

8.  Undebtakino  on  Appeal  —  Stay  op  Execution  —  Liabelitt  op 
SuBSTT. — ^The  liability  of  a  surety  oa  an  undertaking  on  appeal 
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given  to  stay  the  exeentioii  of  a  judgment  for  the  retUB  of  ^eeUte 
personal  property,  or  its  yalne,  and  for  a  eertaln  earn  of  monej,  is 
not  extinguished,  in  eo  f ar  aa  the  money  judgment  is  eoneemedf  by 
the  turning  over  to  the  appellant  npon  ailinnanee  of  the  judgment  of 
all  property  belonging  to  appellant  in  reepondent'e  handa,  inelnding 
an  amount  in  eash  in  exeesi  of  the  amount  of  iueh  money  judgment, 
where  it  is  shown  that  some  of  the  property  was  disposed  of  by 
respondent  pending  the  proeeedings,  and  that  upon  applying  the 
money  upon  the  demands  held  by  the  appellant  there  still  remained 
a  balance  due  upon  the  judgment  (Hanunond  t.  United  States 
Fidelity  k  Guaranty  Co.,  464.) 
9.  Amount  or  Undxbtakimg — AeuMutxrr  or  Pabiiss.— An  undertak- 
ing on  appeal  from  a  judgment  for  the  deliyery  of  personal  prop- 
erty, or  its  value,  and  for  a  fixed  amount  of  money  is  not  void,  be- 
eause  of  the  fact  that  the  amount  of  sueh  undertaking  was  fixed 
by  the  parties,  instead  of  by  the  court,  as  the  surety  is  bound  by 
the  statement  in  its  contraet,  and  cannot  question  the  truth  of  each 
reciUls.     (Id.) 

10.  Estoppel  of  Sunsms. — ^When  the  party  in  whose  favor  the  under- 

taking was  executed  has  had  the  benefit  of  a  stay  of  execution, 
the  surety  cannot  be  heard  to  say  that  the  undertaking  was  void 
because  all  the  forms  of  the  statute,  through  its  omission,  were  not 
complied  with.     (Id.) 

11.  Unlawful  VmAuaan-hkOK  or  Eibob.— It  It  held  on  the  appeal 

in  this  case  that  the  appellant  having  filed  a  brief  in  which  not 
a  single  question  of  law  or  ground  of  alleged  error  is  presented, 
and  the  court  having  examined  the  record  and  finding  no  error,  the 
judgment  and  order  appealed  from  should  be  affirmed*  (Brissolara 
V.  Sbrana,  471.) 

12.  Constitutional  Law— Bxvikw  of  Bvidknoi  or  CkviL  Gasib.— The 

recent  amendment  to  section  4^  of  article  YI  of  the  constitution, 
whereby  appellate  courts,  in  civil  cases,  are  authorized,  for  certain 
indicated  purposes,  to  examine  ^the  entire  eause,  including  the  evi- 
dence," etc.,  does  not  contemplate  the  review  of  the  evidence  with  a 
view  of  determining  where  the  preponderance  lies,  but  that  the  evi- 
dence may  be  reviewed  only  for  the  purpose  of  determinirg  whether 
the  court  may  be  required  to  hold  that  from  any  error  in  the  mis- 
direction of  the  jury,  or  in  the  admission  or  rejection  of  evidence, 
or  as  to  any  matter  of  pleading  or  procedure,  a  miscarriage  of  jus- 
tice has  resulted.     (Snyder  v.  Miller,  566.) 

18.  Rboobo  on — ^AFFiDAViT8.^Affidavits,  although  contained  im  the 
printed  transcript,  which  are  not  in  any  manner  authenticatied  as 
a  part  of  the  record  on  appeal,  cannot  be  considered  by  the  appellate 
court     (Crofford  v.  Crofford,  662.) 

li.  Oii»E  DiNTiNa  Nkw  Trial — ^Dismibbad— Aicxni>icsmt  of  1915  lo 
SionoN  963,  Code  of  Civil  Pbocsdubx. — ^Under  the  amendment  of 
1915  to  aection  963  of  the  Code  of  Civil  Procedure,  whieh  took 
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away  the  right  theretofore  ezisting  in  a  party  to  appeal  from  an 
order  refusing  a  new  trial,  an  appeal  from  ench  an  order  taken 
after  the  amendment  became  effective  mnet  be  diBmissed,  although 
the  proceedings  for  a  new  trial  were  instituted  prior  thereto. 
(Hester  v.  McMullan,  664.) 

15.  CoNSTBucnoN  OF  Seotion  939,  Oons  of  Civzl  Pbooedubb— Amend- 
ment OF  1915.— Section  939  of  the  Code  of  Civil  Procedure,  as 
amended  in  1915,  does  not  enlarge  the  right  of  a  party  to  appeal 
in  cases  other  than  those  speeiiied  in  section  963  of  the  Code  of 
Civil  Procedure.     (Id.) 

16.  Motion  to  Dismiss — Suffigibnot  of  Notiob  of  APFiAir— Bulb  of 
CONSTBUOTION. — A  liberal  rule  of  construction  must  be  applied  to 
notices  of  appeal  in  order  to  effectuate  the  rights  of  the  pariles 
to  an  appeal.     (Hopkins  t.  Sanderson,  666.) 

17.  SUFFICIENOT   OF     NOTICB— FAILUBX   TO     NaMB   ALL    DEFENDANTS. — 

In  an  action  against  five  defendants  composing  a  board  of  trustees 
of  a  high  school  district,  an  appeal  from  the  judgment  will  not 
be  dismissed  upon  the  alleged  insufficiency  of  the  notice  of  appeal 
which  in  the  title  merely  describes  the  defendants  as  "Charles  b. 
Sanderson  et  aL,  Defendants"  (without  naming  each  defendant), 
but  in  the  body  of  the  notice  states  "that  the  defendants  above 
named  desire  to  appeal  and  do  hereby  appeal  .  .  .  from  the  whole 
of  that  certain  order  .  .  .  and  from  the  whole  of  the  Judgment  of 
the  aforesaid  Superior  Court,  etc"     (Id.) 

18.  Obdeb  Dismissing  Motion  fob  a  Nbw  Tbiait— Insuffioient  Beoobd 
— Conflicting  Evidence. — On  an  appeal  from  an  order  dismissing 
a  motion  for  a  new  trial  on  the  ground  of  laek  of  prosecution, 
where  there  is  no  properly  authenticated  record  on  appeal,  and 
especially  where  the  record  shows  that  the  order  appealed  from 
was  made  after  a  hearing  in  which  the  evidence  presented  by  parties 
was  conflicting,  the  action  of  the  lower  court  will  not  be  disturbed. 
(Healy  v.  Obear,  696.) 

19.  Appeal  fbom  Judgment— Mattebs  Bevibwablb. — Where  an  appeal 

from  a  judgment  is  not  taken  within  sixty  days  from  its  entry,  the 
appellate  court  is  confined  to  examination  of  the  judgment-roll 
alone.     (Id.) 

20.  Bbiefs — CoNSTBUcnoN  OF  SECTIONS  953a,  963b,  953o,  Godb  of 
Civil  Pbocedurs. — On  an  appeal  from  a  judgment,  where  the  record 
is  presented  as  provided  by  sections  953a,  953b,  and  953c  of  the 
Code  of  Civil  Procedure,  under  the  latter  section,  in  filing  briefs  on 
appeal,  the  parties  must  print  in  the  briefs,  or  in  a  supplement 
appended  thereto,  such  portions  of  the  record  as  they  may  desire 
to  call  to  the  attention  of  the  court.     (Bobertson  t.  Ballou,  711.) 

21.  Appeal  by  One  Fabty— Undebtakino  on   Appeal  on   Behalf  of 

Several  Pabties — Lack  of  Liabiutt. — ^Where  an  appeal  is  taken 

29  CftL  App.- 
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by  one  person  and  the  undertaking  thereon  pnrporti  on  lie  faea  to 

be  giT«n  on  an  appeal  taken  by  sereral  persona,  sneh  undertaking 

is  insafficient  to  stipport  the  appeal,  and  no  reeorery  ean  be  had 

against  the  sureties.     (Fry  t.  Astorg,  740.) 

Bee  Costb;  Criminal  Law,  8,  9,  40,  121;  Divorce,  IB;  Jndgment, 

6;   Justice's  Court,  1-6;   Negligence,  10,  11;   New  Trial,  7; 

Practice,  1;  Promissory  Note,  8,  6;  Beceiver,  L 

ASSAULT.    See  Criminal  Law,  85-4L 

ASSIGNMENT. 

1.  BulLDIHa   CONTBACT— AbANDONIOMT — AbSIQNMXNT   BT    COMTBJLOrOB 

or  MOKSY  lO  BBOOMX  I>UB — CONSTBUCTION  OF  Instbumbnt. — An 
assignment  by  a  contractor  engaged  in  the  construction  of  a  school 
building  of  a  specified  sum  of  money  "out  of  the  twenty-fiye  per  cent 
of  said  contract  price  to  be  paid  to  me  under  said  contract  after 
the  completion  and  acceptance  of  the  building,"  operates  solely 
upon  the  fund  to  become  due  and  payable  only  upon  the  completion 
of  the  building,  and  not  upon  moneys  becoming  due  and  payable  ms 
;he  work  progresses;  and  where  the  contractor  abandons  the  eon- 
tract  before  completion,  the  school  trustees  are  not  liable  to  the 
assignee  for  the  amount  of  the  assignment,  under  their  indorse- 
ment on  the  contract  recognizing  the  assignment  and  reciting  an 
agreement  to  pay  the  sum  named  ''out  of  the  payment"  to  be  made 
''at  the  time  of  completion  and  acceptance  of  said  bdlding.** 
(Lynip  ▼.  Alturas  School  District,  158.) 

B.  GUABA.NTT   or   PATMBNT  TO    ASSIQNBB— ABAHDONMXMT  OF  WOBK^ 

Dischabob  of  Ouabantobs.— The  execution  by  the  school  trustees, 
in  addition  to  such  indorsement,  of  a  guaranty  that  the  speeified 
sum  of  money  should  be  repaid  to  the  assignee  upon  the  completion 
of  the  school  building  "out  of  the  twenty-fire  per  cent  of  the  eon- 
tract  price  of  said  building  held  back  until  the  completion  of  said 
building,"  does  not  make  them  guarantors  of  the  original  obligation, 
and  upon  the  abandonment  of  the  contraet  by  the  eontraetor  their 
liability  became  extinguished.  (Id.) 
See  Promissory  Note,  10. 

ATTACHMENT.    See  Gamishment 

ATTORNEY  AT  LAW. 

1.  Pboceedino  to  Disbab  Attobnbt— <7oNYionoN  OF  Felont— -Pabdon. 
In  a  proceeding  to  disbar  an  attorney  upon  the  sole  ground  of  his 
previous  conviction  of  a  felony,  an  objection  that  the  conviction 
was  subsequently  annulled  and  set  aside  by  a  pardon  issued  by  the 
governor  of  the  state  for  the  offense  set  forth  in  the  judgment  of 
conviction  should  be  sustained.     (Matter  of  Emmons,  12L) 
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ATTORNEY  AT  LAW  (Continued). 

2.  Pabdon — EmcT  or— Gbounds  iob  Disbabment. — ^A  pardon  re- 
leases the  punishment  and  blots  out  of  existence  the  guilt,  so  thai 
in  the  ^e  of  the  law  the  offender  is  as  innoeent  as  if  he  had  never 
eommitted  the  offense;  but  this  is  subject  to  the  limitation  that  an 
attorney  may  be  disbarred  for  acts  of  a  felonious  nature,  where  a 
pardon  has  followed  the  conviction  of  a  crime,  since  evidence  of  the 
criminal  acts  may  constitute  proof  of  the  charge  that  the  respondent 
is  unfit  to  be  an  attorney  at  law.  This  is  so  for  the  reason  that  the 
pardon  does  not  restore  his  good  moral  character.     (Id.) 

t.  GONTBACr-^EBVICBB   OV  ATTOBNXT — SuiTICIENOT  Or  EVIDBNOB. — In 

this  action  to  recover  for  attorney's  fees  it  is  held  that  the  findings 
support  the  judgment  of  the  trial  court  as  to  the  services  rendered 
after  defendant's  incorporation   and  at  to  their  value.     (Kierski  t. 
Lick  Go.,  4S0.) 
See  Practice,  S-S. 

BAIL. 

Action  to  Bbcovbb  Bail  Monet  —  CouNTBBCLAnf  —  CoNFLionNO  Evi- 
DBNCB. — In  an  action  to  recover  certain  baU  money,  where  the  de- 
fendant  attempts  to  offset  the  value  of  certain  services,  and  the 
evidence  is  conflicting,  the  decision  of  the  trial  court  will  not  be 
disturbed  on  appeal.     (Gilbert  v.  Odom,  481.) 

BAEEBSFIELD,  CITY  OF.    See  Election,  8-6. 

BANK. 
L  Banking  Law— Withdbawal  or  Savings  Bank  Deposits  bt  Pubuo 

ADMINISTXtATOBS — CONSISUOTION    OV   STATUTE. — The     SCt     of     1909, 

as  amended  in  1911  (Stats.  1909,  p.  87;  Stats.  1911,  p.  1007),  pro- 
viding that  the  public  administrator,  upon  an  order  countersigned 
by  a  judge  of  the  superior  court,  may  withdraw,  without  notice, 
money  of  a  decedent  where  the  same  may  be  required  for  the  pur- 
poses of  administration,  ''or  otherwise,"  creates  a  special  right 
which  must  be  complied  with  upon  the  part  of  the  bank,  with  the 
condition  that  a  compliance  with  those  provisions  of  the  statute 
will  not  impose  upon  the  bank  a  liability  against  which  it  is  not 
provided  to  be  indemnified.  (Bryson  t.  Security  Trust  Jk  Savings 
Bank,  596.) 

t.  Loss  07  Pass-book  or  Deceased  Depositob— Conditions  or  De- 
posit—Comfliangb  NOT  ESSENTiAU—Where  the  pass-book  of  a 
deceased  depositor  has  been  lost  and  never  been  regularly  trans- 
ferred by  the  depositor,  the  bank  cannot  insist  upon  compliance 
with  the  printed  conditions  in  the  book  as  to  publication  of  notice 
of  loss  and  the  furnishing  of  indemnity,  as  a  condition  to  the  pay- 
ment of  the  deposit  to  the  public  administrator.     (Id.) 

8.  Passbook  —  Withdbawals    or  Money  —  Prohibition  or  Book-— 

NON-NEGOTIABLE   IkSTBUMENT.— A    passbook   of  a   laviTlgS   bank    de- 
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BANK  (Continued). 

posdtor  is  a  non-negotiable  faistroment,  where  it  is  reeited  in  tbe 
printed  conditions  stated  therein  that  the  book  should  be  pre- 
sented with  everj  deposit  made  and  check  drawn,  as  saeh  condition 
contemplates  an  order  signed  by  the  depositor  sepante  from  tht 
deliTery  of  the  book.     (Id.) 

4.  CtoNTBAor — ^Agresmknt  to  Form  Pabtnxbshif— Deposit  of  Monst 
BT  0ns  Pabtt  in  Bank — ^Failubx  to  Fo&m  Pabtnbbship— Bight 
TO  Bbooveb  Dspobit. — Where  two  parties  agree  to  form  a  partner- 
ship for  conducting  a  certain  business  under  a  firm  name,  and 
it  being  agreed  that  each  should  deposit  with  a  certain  bank  to 
the  credit  of  the  firm  a  certain  sum,  and  in  pursuance  of  the 
agreement  one  of  the  parties  deposited  his  amount,  but  the  other 
party  failed  to  make  any  deposit,  and  the  partnership  was  never 
consummated,  and  after  three  years  nothing  was  done  toward  that 
end,  the  depositor  of  the  money  is  entitled  to  recover  from  the 
bank  the  money  so  deposited  by  him,  and  while  the  other  party 
technically  should  be  made  a  party  to  the  suit,  section  4%  of 
article  YI  of  the  constitution  should  be  applied,  and  the  suit  should 
not  be  defeated  because  he  is  not.  (Hulbert  t.  All  Night  and  Day 
Bank,  765.) 

6.  Deposit  m  Bank — Bight  op  Ownbb  to  Show  Titlb. — ^While  it 
is  true  that  a  bank  receiving  a  deposit  of  money  may  not,  in  the 
absence  of  proper  legal  proceedings  to  impound  it,  dispute  the 
depositor's  ownership  thereof,  or  refuse  to  honor  his  checks  drawn 
thereon,  nevertheless  the  real  and  true  owner  thereof  may  diow 
his  right  to  the  funds.     (Id.) 

BANKKUPTCfT. 

1.  Bankbuptct  —  Judgment  Lien — ^When  Pbesebved. — The  lien  ol 
a  judgment  as  a  preferential  lien  in  favor  of  a  creditor  of  a  bank- 
rupt is  dissolved  when  the  petition  in  bankruptcy  is  filed  within  four 
months  of  the  obtaining  of  the  judgment,  but  may  be  preserved  for 
the  benefit  of  all  the  creditors  in  a  case  where  the  dissolution  of 
such  lien  would  militate  against  the  best  interests  of  the  estate  of 
the  bankrupt     (Wills  t.  E.  K.  Wood  L.  &  M.  Co.,  97.) 

2.  Disghabob  in  Bankbuptct— Liens  not  Affected  bt. — ^A  discharge 

in  bankruptcy  releases  from  personal  liability  only,  and  has  no  effect 
upon  liens  against  the  property  of  the  bankrupt.     (Id.) 

BEACH  AND  WATESB  LOTS.    See  Adverse  Possession,  4;  Partition. 

BILL  OF  EXCEPTIONS.    See  New  Trial,  1,  IL 

BONA  FIDE  PUECfHASEB. 
1.  Evidence — Title  Undeb  Unrecorded  Deed — Claim  TTndeb  Sxtbsb- 

QUENTLY    RECOBDED    DeEDS  —  BONA    FiDE    PURCHASE  —  BUBDKN    OF 
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BONA  FIDE  PUBCHASEB  (Ck>nti]iaed). 

Fboov. — ^Where  one  holding  under  an  unrecorded  deed  brings  an 
action  inyoMng  the  respective  titles  to  the  land  against  a  snbse- 
qnent  grantee  under  a  deed  which  is  first  recordedi  the  first  grantee 
wiU  prevaU,  unless  the  second  grantee  not  only  shows  the  making 
and  recording  of  his  deed,  bnt  also  that  he  made  his  purchase  and 
paid  the  price  in  good  faith,  and  without  the  knowledge  of  the 
rights  of  the  previous  grantee.  (Purcell  t.  Victor  Power  4  M.  Co., 
604.) 
2.  BuLE  When  Inappucablb. — Such  rule,  however,  is  Inapplicable  to 
the  plaintiff  in  an  action  to  quiet  title  to  a  portion  of  a  lode  min- 
ing claim,  where  the  deed  under  which  the  defendant  relied  was  not 
made  known  until  after  the  plaintiff  rested  his  case.    (Id.) 

BOUNDABY. 

CiTT  Lots — SuFncDBNcr  or  Evidencx. — In  this  action  in  ejectment  and 
for  damages  for  the  unlawful  detention  of  land,  which  involved 
the  location  of  the  boundary  line  between  two  lots  in  the  citj  of 
Sacramento,  upon  the  dividing  line  of  which  a  fence  had  existed 
for  probably  forty  years,  or  more,  it  is  held  that  in  view  of  the 
meager  character  of  the  evidence  of  the  real  boundary  line  as  located 
and  fixed  by  the  original  survey  of  the  city  (Sutter  survey  of  1848 
or  1849),  and  in  accordance  with  which  the  deeds  of  the  parties 
were  made,  and  of  the  existence  of  the  fence,  and  of  the  inclusion 
of  the  disputed  strip  in  the  indosure  of  the  defendant,  the  court 
was  justified  in  finding  that  the  plaintiffs  had  failed  to  establish 
any  title  to  the  property  in  controversy.  (Perich  t.  Maurer,  293.) 
See  Criminal  Law,  66-70. 

BBOKEB. 

1.  CONTBAGiy-OPTION  TO  SKLL  BXAL  PbOPEETT— SaLI  BT  OwNXB  AFFIB 

Expiration  —  Bxoovzbt  or  Commissions.  —  Under  an  option  to  sell 
real  estate  which  expressly  Hmits  the  life  thereof  to  a  period  of 
ninety  days  from  its  d&te,  a  provision  therein  that  in  the  event 
that  the  owner  should  sell  the  property  to  anyone  to  whom  the  prop- 
erty had  been  recommended  by  the  brokers  within  ninety  days  after 
the  expiration  of  the  option,  he  would  pay  them  a  eommission  of  five 
per  cent  on  the  gross  amount  for  which  he  might  so  sell  the  prop- 
erty, contemplates  that  such  eommission  should  be  payable  only  in 
the  event  that  a  sale  was  thns  made  to  a  party  to  whom  the  brokers 
had  reconmiended  the  property  while  the  option  agreement  was  still 
in  force;  and  where  a  sale  is  thus  made  to  a  party  recommended  by 
them  after  the  expiration  of  the  ninety  day  period,  they  axe  not 
entitled  to  the  commission.     (Elsea  t.  Fassler,  187.) 

2.  OoNTBACTS — Salb  or  Beal  Estats— Bbokeb's  Commission. — ^A  eon- 

tract  authorising  real  estate  brokers  to  sell  property  which  makes 
the  brokers  the  exclusive  agents  for  the  sale  of  the  property  but  does 
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not  clothe  them  with  the  exclusive  right  to  sell  the  property,  does 
not  entitle  the  brokers  to  a  commission  on  a  sale  made  by  tha 
owner  unaided  bj  the  agents.     (Snook  t.  Page,  246.) 

3.  Batifigation — Sai;b  bt  Owner. — The  sale  by  the  owner  does  not 

constitute  a  ratification  within  the  meaning  of  a  contract  providing 
that  the  owner  shall  be  liable  for  commission  on  any  sale  made  bj 
the  agents,  "or  ratified"  by  the  owner  during  the  life  of  the  agree- 
ment.    (Id«) 

4.  Definition  of  "Batification.'* — The  terms  *^dopt*  and  •*ratiV* 
are  properly  applicable  only  to  contracts  by  a  party  acting  or  assum- 
ing to  act  for  another.     (Id.) 

6.  Real  Estate  Brokers — ^Division  of  Commissions — ^Unequal  Pbo- 
PORTiONS — Statute  of  I^uds. — ^An  oral  agreement  between  real 
estate  brokers  to  divide  commissions  on  sales  of  real  estate  in  un- 
equal proportions  is  not  within  the  statute  of  frauds.  (Hellingg  t. 
Wright,  649.) 

6.  AonoN  TO  Beooveb  Commissions  —  Pleadino — Comfuanob  With 
Agreement — Sufficienot  of  Complaint. — In  an  action  brought 
to  recover  commissions  due  under  such  an  oral  agreementi  the  omis- 
sion to  allege  in  the  complaint  that  the  plaintiff  "obtained  agree- 
ments from  purchasers  to  pay  the  balance  in  monthly  installments/' 
etc.,  which  was  part  of  the  sale  plan,  does  not  destroy  the  suffi- 
ciency of  the  eomplaint,  as  against  a  general  demurrer,  where  it 
is  alleged  that  sales  were  made  under  such  plan,  and  that  monthly 
payments  were  made  by  the  purchasers.  (Id.) 
See  Contract,  5;  Statute  of  Frauds,  1-4S. 

BUILDING  CONTBACT.    See  Assignment;  Specific  Pei^ormanea. 

CHECK.    See  Criminal  Law,  60-64;  Garnishment;  Sale^  16-18^ 

CLAIM  AND  DELIVEBY. 

1.  Pleading — ^Valub  of  Propertt. — A  complaint  in  as  action  to  t6- 
eover  the  possession  of  mortgaged  personal  property,  which  contains 
no  allegation  showing  the  value  of  the  demanded  pro>perty  other 
than  that  contained  in  a  copy  of  the  mortgage  attached  to  the  com- 
plaint, which  purports  to  give  the  value  of  some  of  the  mortgaged 
articles,  is  insufScient,  as  an  allegation  of  value  at  the  time  of 
filing  the  complaint.     (Keiser  ▼.  Levering,  41.) 

2.  Begitals  in  Contraoiv— Insufficient  PLSADiNO.^Becitals  in  a  con- 
tract incorporated  in  a  complaint  will  not  supply  the  want  of  essen* 
tial  averments  in  the  pleading.     (Id.) 

8.  Judgment  for  Value  of  Property — ^Excess  of  Indebtedness. — 
In  such  an  action  a  judgment  for  the  possession  of  all  the  mortgaged 
property  or  for  its  value  in  case  delivery  thereof  cannot  be  had  is 
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CLAIM  AND  DELIVEBY  (Oontinaed). 

exeessiTe,  where  the  indebtedness  for  security  of  which  the  property 
was  mortgaged  does  not  amount  to  one-half  of  such  value.     (Id.) 

4.  Judgment^— Altibnative  Form. — In  an  action  to  reeoTer  the  pos- 

session of  personal  property,  while  the  judgment  must  ordinarily 
be  in  the  altematiye^  yet  a  judgment  that  is  not  in  that  form  is 
not  Toid,  and  whether  or  not  it  is  even  erroneous  must  depend  upon 
the  facts  of  the  particular  case.     (Id.) 

5.  JUDOMXNT    FOB    BXTUBM    OV    PBOPXBTT — ^TBNDXB— TlMJUSTimD    BE- 

FUBAL  TO  AooEPT.— In  an  action  in  claim  and  deliTexy  to  recover 
possession  of  an  automobile,  where  judgment  was  rendered  in  favor 
of  the  defendant  for  the  recovery  of  the  property,  or  the  amount 
found  to  be  its  value  if  return  could  not  be  had,  the  defendant  was 
not  justified  in  refusing  to  accept  a  return  of  the  property  four 
months  after  the  entry  of  judgment,  upon  the  sole  ground  of  its 
depreciation  in  Talue  merely  by  lapse  of  time,  and  under  the  eircum- 
stances  she  cannot  maintain  an  action  to  recoTer  the  vahie  of  the 
automobile  upon  an  undertaking  giren  in  the  original  action  to 
procure  delivery  of  the  property  to  the  plaintiil  therein.  (Martin 
▼.  United  Stetes  Fidelity  ft  Guaranty  On.,  490.) 

OOMMUNITY  PBOPEBTY.    See  Deed,  8. 

00N8IDEBATI0N.  See  Promissory  Note,  l-«,  11-15|  SpeeilU  Per- 
formance, i. 

CONSTITUTIONAL  LAW.  See  Appeal,  18;  Eminent  Domain,  1,  4; 
Insane  Persons,  4,  5;  Negligencei  ft;  OfSce  and  01BcerS|  1,  7, 
8;  Street  Assessmenty  !• 

OONTBACT. 

1.  ABCHITEGT'S    SeBYIOBS— DBAWIKO    of  PLAWS— SUFFIdEKOT  OF  l>n- 

DENCE. — In  an  action  to  recover  for  services  of  an  architect  in 
drawing  plans  for  a  house,  where  the  plaintiff  testified  that  the 
preparation  of  the  plans  and  the  making  of  changes  thereafter  were 
at  the  request  of  the  defendant,  but  the  testimony  was  radically 
conflicting  as  to  what  the  agreement  was  between  the  parties,  the 
decision  of  the  trial  court  in  fayor  of  the  piaintiif  will  be  upheld 
on  appeal     (Salfield  ▼•  Cohn,  417.) 

2.  GoTEBiNo  Metal  Doobs— ^ufficienot  of  Evidemob. — In  this  action 

to  recover  for  services  in  covering  with  leather  metal  doors,  the 
judgment  of  the  lower  court  is  afOrmed  upon  the  sole  question  as 
to  whether  certain  instructions  were  given  to  the  company  perform- 
ing the  services.  (Mayers  t.  San  Francisco  Cornice  Go.,  485.) 
8.  Employment  to  Pick  Fbuit  —  Dischabge  or  Employees — Rem- 
edy.— ^In  an  action  by  an  employee  to  recover  for  breach  of  an 
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agreement  by  his  employer  In  wbicli  the  former  was  employed  to 
pick  fruit,  where  the  court  found  up(>n  sufficient  eridence  that  the 
employee  was  discharged  by  the  defendant  and  prevented  from  com- 
pleting his  contract  without  sufficient  cause,  the  former  was  entitled 
to  sue  for  the  agreed  price  of  the  fruit  actually  cared  for  according 
to  the  terms  of  the  contract,  and  was  not  compelled  to  sue  in  quan- 
tum meruit  for  the  reasonable  value  of  the  services  performed. 
(Johns  T.  SanfiUppo,  494.) 

4.  Findings — Inoonsistxnot  op— Lack  ov  Injubt.— In  such  a  ease  a 
finding  that  the  plaintiff's  assignors  "neglected  to  furnish  a  suffi- 
cient number  of  pickers  and  cutters  to  pick,  harvest,  and  cut  said 
grapes,  and  neglected  to  pick  said  fruit  as  directed  by  defendant," 
if  inconsistent  with  the  finding  that  the  defendant  was  not  damaged 
by  this  neglect  in  any  sum  whatever,  does  not  injure  the  defendant, 
where  the  evidence  is  fairly  in  conflict  as  to  any  injury  which  the 
defendant  sustained  by  reason  of  said  neglect,  the  conflict  having 
been  resolved  in  favor  of  the  plaintiff,  and  for  that  reason  not  to 
be  disturbed  on  appeaL     (Id.) 

6.  Broker's  Commission  —  Mannxb  or  Patmxnt— Constbuotion. — 
Where  a  written  contract,  employing  a  real  estate  broker  to  effect 
an  exchange  of  properties,  provided  for  payment  of  a  certain 
sum  to  the  broker,  and  from  the  record  it  appears  that  after  the 
negotiations  for  the  exchange  of  properties  were  completed  the  de- 
fendant informed  the  broker  that  he  would  have  to  wait  until  a 
crop  of  potatoes  belonging  to  him  was  harvested,  which  was  agreed 
upon,  and  the  parties  then  entered  into  a  written  addition  to  the 
agreement  providing  that  when  the  crop  was  sold  "the  proceeds  to 
the  amount  of  $1,650  is  to  be  turned  over  to  me  in  liquidation  of 
above  indebtedness,"  the  quoted  language  of  the  contract  was 
merely  a  limitation  upon  the  amount  of  money  to  be  paid  to  the 
broker  from  the  proceeds  of  the  crop,  and  where  the  crop  sold  for 
less  than  the  amount  of  the  broker's  commission,  the  latter  was 
entitled  to  recover  the  difference  from  the  defendant.  (Evans  t. 
Hindes,  708.) 

6.  BsNsriT  07  TmxD  Pabtt — ^Enfoboemknt* — In  order  to  sustain  an 
action  for  the  enforcement  of  a  contract  made  for  the  benefit  of  a 
third  person  there  must  have  been  an  intent  dearly  manifested  on 
the  part  of  the  contracting  parties  to  make  the  obligation  inure 
to  the  benefit  of  the  third  party,  or,  as  declared  in  secHon  1599 
of  the  Civil  Code,  the  contract  must  be  one  "made  expressly  for  the 
benefit  of  a  third  person.**     (Wilson  t.  Shea,  788.) 

7.  Incidental  Bknxitt. — ^When  two  persons,  for  a  consideration  sufili- 
cient  as  between  themselves,  covenant  to  do  some  act  which,  if 
done,  would  incidentally  result  in  the  benefit  of  a  mere  stranger, 
that  stranger  has  not  a  right  to  enforce  the  covenant,  although  one 
of  the  contracting  parties  might  enforce  it  as  against  the  other. 
(Id.) 
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ODNTBACT  (Oontinaed). 

t.  PUEGHASl    07    OONTft^OT    BlOHTS    IN    BlEAL    FBOPIBTT  —  GUARANTY 

OoNTRACT  —  Addendum  —  ENroRCBMBNT  bt  Pubghasxb. — A  por- 
ehaser  of  eontraet  rights  in  certain  real  property,  who  was  given 
a  guaranty  eontraet  signed  alone  by  the  original  owner  of  such 
rights  guaranteeing  the  securing  of  a  good  title  to  the  property, 
has  no  right  of  action,  against  certain  other  persons,  who  were 
to  share  the  commissions  on  the  sale,  and  who,  at  the  request  of 
the  signer  of  the  guaranty,  after  its  execution  and  delivery  to  the 
purchaser,  signed  an  addendum  to  a  eopy  thereof,  which  recited 
that  the  responsibility  of  the  gnaianty  was  shared  by  the  signers 
with  the  original  guarantor  in  proportion  to  the  amount  of  the 
commission  on  the  sale  which  each  received,  where  it  is  made  to 
appear  that  such  purchaser  did  not  rely  upon  such  addendum  clause 
and  had  no  knowledge  of  its  existence  nntil  several  months  after 
the  purchase.  (Id.) 
9.  Action  on  Contract  ^  Apfeal  bt  Bignirs  ov  Addxndum  Con- 
tract— Sebvicb  ov  Notice — Original  Guarantor  not  an  Adtsrsi 
Party. — In  an  action  brought  by  the  purchaser  against  the  origi- 
nal guarantor  and  signers  of  the  addendum  contract,  wherein  judg- 
ment was  rendered  for  the  full  amount  of  the  guaranty  against  the 
former  and  against  the  latter  in  such  proportions  as  the  amounts 
of  their  commissions  bore  to  the  whole  amount  of  the  guaranty, 
it  is  not  necessary  upon  the  taking  of  an  appeal  from  the  judg- 
ment by  the  signers  of  the  addendum  contract,  that  the  original 
guarantor  be  served  with  notice  of  the  appeal  (Id.) 
See  Broker;  Building  Contract;  Dairy;  Novation;  Bale;  Statute 
of  Frauds. 

OOBPOEATION. 

1.  Corporation  Law-— Stockholders'  I^abilitt— Statute  or  Lucita- 
tions. — An  action  to  enforce  the  liability  of  stockholders  of  a  cor- 
poration is,  under  the  provisions  of  section  359  of  the  Code  of  (^vil 
Procedure,  an  action  to  enforce  '%  liability  created  by  law,"  and  is 
barred  at  the  expiration  of  three  years  from  the  time  when  the  lia- 
bility was  created,  and  not  at  the  expiration  of  such  period  from 
the  discoYery  of  the  facts  creating  such  liability.  (Johnmn  t. 
Hinkel,  78.) 

8.  Breach  ov  Leabe— Lxabiutt  ov  Stockholders— Time  of  Creation 
— Statute  ov  Limitations. — In  an  action  to  recover  damages  upon 
a  stockholder's  liability  for  breach  of  the  terms  of  a  lease  of  land 
made  by  the  corporation,  the  statute  of  limitations  mns  from  the 
time  of  breach,  and  not  from  the  time  of  the  execution  of  the  lease. 
(Id.) 

t.  Jurisdiction  ov  Superior  Court. — The  superior  court  has  no  juris- 
diction as  to  defendants  in  an  action  upon  a  stockholders'  liability 
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where  tlie  prayer  for  damages  against  them  ia  for  leas  than  three 
hundred  dollars.     (Id.) 

4.  Ck)BPORATioN  Law— Stogkholdeb's  Liability— Nature  or. — ^The  lia- 
bility of  a  stockholder  of  a  eorporation  for  its  obligations  is,  by  the 
terms  of  section  822  of  the  Civil  Code,  a  primary  and  statutory  lia- 
bility, which  is  in  no  wise  affected  by  actions  against  the  corpora- 
tion to  recover  upon  its  contractual  obligations.  {Union  Trust  Co. 
of  San  Francisco  t.  Joumeay,  502.) 

5.  Action  Against  Stogkholdebb — Plea  m  Abatement — ^Pendenct 
ov  Actions  Against  Cobpobation  and  Against  Stockhou>£bs  on 
Guabanty^ — ^A  plea  of  former  actions  pending,  to  be  successful,  must 
be  based  upon  actions  between  the  same  parties  and  upon  the  same 
cause  of  action;  and  such  a  plea  cannot  be  successfully  made  in  an 
action  against  stockholders  of  a  corporation  upon  their  statutory 
liability,  where  it  is  based  upon  a  former  action  against  the  corpora- 
tion itself  and  an  action  against  some  of  the  stockholders  on  a  guar- 
anty of  indebtedness  of  the  corporation  executed  by  them.     (Id.) 

C  Pleading— Use  oy  Monet  fob  Benefit  or  Detendant  CbBPOBA- 
noN— SumciENOT  or  Complaint.— Where  it  appears  from  the  alle- 
gations of  the  complaint  that  the  transaction  was  between  two  cor- 
porations in  their  corporate  capacity,  and  that  the  plaintiff  advanced 
the  money  to  the  defendant,  which  was  the  "value  received"  by  the 
latter  for  executing  the  note,  the  complaint  is  not  subject  to  demur- 
rer on  the  ground  that  it  does  not  state  that  any  money  received  in 
exchange  for  the  note  was  used  for  the  benefit  of  the  defendant 
eorporation.  (Union  Trust  Co.  of  San  Francisco  ▼.  Ensign-Baker 
B.  Co.,  641.) 

7.  AUTHOBITT    TO     EXECUTE    COBPOBATION     NOTE — PbESUMPTION. — ^The 

complaint  ie  not  subject  to  demurrer  for  failure  to  allege  that  the 
president  and  secretary  of  the  corporation  maker  were  duly  author- 
ized to  execute  the  note,  as  such  authority  will  be  presumed.     (Id.) 

S.  Designation  or  Cobpobats  Capacitt — ^Abbbeviations. — ^The  use  of 
the  abbreviations  *'Pres."  and  "Secy.,"  in  designating  the  official 
eapacitieB  in  which  the  president  and  secretary  of  the  eorporation 
maker  signed  the  note,  is  sufficient  to  show  official  capacity.    (Id.) 

9.  Cobpobation  Law — ^Authobitt  or  Secbetabt. — The  secretary  of  a 
eorporation  has  no  inherent  power  to  assume  any  obligation  on  be- 
half of  the  corporation,  or  agree  without  any  consideration  what- 
soever to  bind  the  corporation  to  pay  the  debt  of  another.  (Quem- 
sey  V.  Johnson  Organ  &  P.  Mfg.  Co.,  699.) 
See  Fraud,  1,  7-9;  Judge,  2-4;  Mutual  Benefit  Association; 
Beceiver,  8-i. 

COSTS. 
1.  BBiErs  ow  Appeal-— OoNSTBucnoN  or  Section  1027,  Code  or  CniL 
Peocedubx.— Under  the  amendment  of  1913  te  section  1027  af  tta* 
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Code  of  Civil  Procedure,  a  party  la  entitled  to  reeorer  his  eoirta 
in  printing  a  reply  brief  on  appeal,  not  exceeding  $50,  although  the 
brief  ivas  filed  before  the  amendment  to  that  section,  which  then 
did  not  provide  for  such  costs,  where  the  judgment  did  not  become 
final  upon  appeal  until  after  the  passage  of  the  amendment.     (Cain 
V.  French,  725.) 
2.  MoDiriCATiON  ov  STATUTE.—Costs  are  bat  an  incident  of  a  judg- 
ment, and  the  rule  pertaining  to  the  allowance  of  costs  in  an  action 
may  be  changed  or  modified  by  statute  during  its  pendency.     (Id.) 
See  Appeal,  4;  Eminent  Domain,  1;  Sala^  7;  Water  and  Water 
Bights,  2. 

COUNTEBGLAIM.    See  Pleading,  7-10. 

COUNTY. 
1.  Counties  —  Liabiutt  fob  Claims  ^  Measuxb  ov  Authoutt  or 
Tribunal. — The  statute  only  must  be  looked  to,  to  ascertain  the  ex- 
tent of  the  authority  of  any  tribunal  to  determine  and  fix  the  lia- 
bility of  a  county  for  any  claims  that  may  be  presented  against  it. 
(White  T.  Mathews,  634.) 

t.  BzpiBTiNo  ov  County  Books— Patmbnt  voa  Snyicsa— Constbuo- 
noN  ov  Section  928,  Penal  Code-^upebiob  Coubt  Without  Juris- 
oionoN. — The  superior  court  has  no  power,  under  section  928  of  the 
Penal  Code,  to  isnie  an  order  directing  a  county  auditor  to  draw 
his  warrant  in  payment  of  the  services  of  an  expert  employed  by 
the  grand  jury  to  examine  the  books  of  the  officers  of  the  county, 
as  its  jurisdiction  under  such  section  is  limited  to  the  approval  of 
the  employment  of  the  expert,  and  mandammg  will  not  lie  to  com- 
pel the  issuance  of  such  a  warrant.     (Id.) 

8.  Appboval  ov  Claim— Dutt  ov  Board  ov  Supervisors. — A  claim 
for  services  for  exporting  county  books  must  be  settled  and  allowed, 
as  other  claims,  by  the  board  of  supervisors,  as  the  only  power  of 
the  grand  jury  is  to  enter  into  an  agreement  for  the  employment 
at  an  agreed  compensation  per  diem,  and  the  only  power  of  the 
court  is  to  approve  such  employment.  (Id.) 
See  Criminal  Law,  67*70;  Office  and  Officers. 

COUBTS.    See  Justiee*!  Court;  Superior  Court 

CRIMINAL  LAW. 

1.  Examination  ov  Talesmen— Pbrbmptort  Challenoe. — The  limi- 
tation of  examination  of  jurors  on  their  voir  dire  for  the  purpose 
of  exercising  a  peremptory  challenge  is  very  completely  within  the 
discretion  of  the  judge,  and  defendant  is  not  entitled  to  embark 
Im  a  genera]  exploration  for  the  sole  purpose  of  satisfying  himself 
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whether  it  would  be  safe  to  trj  the  ease  before  a  juror  againit 
whom  no  legal  objection  can  be  urged.     (People  t.  Eeton,  478.) 

2.  C^ss-iXAiiiNATiON— Limitation  of.— Refusal  to  allow  defendant's 
counsel  to  cross-examine  a  witness  with  respect  to  his  testimony  at 
the  preliminary  examination  in  a  murder  case,  which  affected  only 
the  form  of  the  questions  and  did  not  deny  the  right  to  ask  appro- 
priate questions  showing  contradictions  and  inconsistencies,  is  not 
erroneous.     (Id.) 

9.  Abouicent— BBADine  Nkwspapbs.— Li  such  a  case  refusal  of  the 
court  to  allow  the  reading  in  argument  of  extracts  from  newspapers 
is  not  erroneous  where  the  record  fails  to  show  what  the  offered  ex- 
tracts were,  or  what  relation,  if  any,  they  might  have  had  to  the 
subject  matter  of  the  case.     (Id.) 

4.  Amendicknt  of  Information  After  Plea — Oonfobmance  to  €k)M- 
MiTMSNT— Statement  of  Lessee  Offense— Lack  of  Peejxtdiob. — 
In  a  criminal  action  it  is  not  prejudicial  to  the  substantial  rights 
of  the  defendant  to  allow  the  district  attorney,  after  the  defendant 
has  entered  his  plea  of  not  guilty  to  the  information,  to  amend 
the  information  to  make  it  conform  to  the  commitment  by  the 
magistrate,  where  the  crime  charged  under  the  amendment  is  in- 
eluded  within  the  crime  charged  in  the  original  information. 
(People  T.  Chober,  627.) 

ft.  Amendment  of  Information  After  Plea — ^Motion  to  Set  Aside 
Unauthorized. — ^A  new  or  amended  information  cannot  be  set  aside 
on  the  ground  that  an  information  cannot  be  amended  at  any  time 
after  the  defendant  has  pleaded  thereto,  as  such  ground  is  not 
among  those  enumerated  in  section  995  of  the  Penal  Code,  which 
expressly  prescribes  and  limits  the  grounds  of  such  a  motion.     (Id.) 

C  Yebdiot  upon  Gonfuotino  Evidence — ^Bulb. — ^If  the  evidence 
which  bears  against  a  defendant,  considered  by  itself,  and  without 
regard  to  conflicting  evidence,  is  sui&cient  to  support  the  verdict, 
the  question  ceases  to  be  one  of  law — of  which  alone  the  appellate 
eourt  has  jurisdiction — and  becomes  one  of  fact  upon  which  the 
decision  of  the  jury  and  the  trial  court  is  final  and  conclusive. 
(Id.) 

7.  iNSTRUonoNS— Self-defense. — ^It  la  not  error  to  refuse  to  give  to 
the  jury  a  number  of  instructions  proposed  by  the  defendant  con- 
taining a  statement  of  the  law  of  self-defense,  where  the  court  gave 
in  substance  and  effect  all  that  was  contained  in  such  proposed 
instructions.     (Id.) 

a  Appeals  from  Justigb's  Coubt— CoNSTRuonov  of  SEonoir  1M6, 
Penal  <3ode. — ^The  provisions  of  section  1466  of  the  Penal  Gode, 
that  the  parties  may  appeal  from  justices'  judgmental  '*iik  like  cases 
and  for  like  cause  as  appeals  may  be  taken  to  the  supreme  court," 
does  not  make  applicable  all  of  the  provisions  respecting  the  pre* 
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paration  of  the  record  to  be  used  on  appeal  at  the  same  are  oat- 
lined  in  title  IX  of  said  eode.  (Matter  of  Howell,  668.) 
••  QrmxQ  Noncn  or  Apfial  and  Felino  Bond— Lo88  ov  Jxjbibdio- 
noM  BT  Justice. — ^The  filing  of  a  notice  of  appeal  from  a  judg- 
ment of  the  juetice's  court  and  fomishing  the  required  baU  in  the 
amount  fixed  bj  the  juetiee,  after  conviction  on  a  misdemeanor 
eharge,  ousts  the  justice  of  jurisdiction  to  proceed  further,  and 
removes  the  cause  to  the  superior  court,  notwithstanding  the  ap- 
pellant does  not  prepare  hie  statement  on  appeal  within  the  time 
prescribed  by  law;  and  the  justice  hat  no  power,  until  the  superior 
court  dismisses  the  appeal,  to  issue  an  order  attempting  to  release 
the  bail  and  commit  the  defendant  to  the  custody  of  the  sheriff. 
(Id-) 

lA.  IiCFBisoNiCKNTiN  STATICS  PusoN— ErvEOT OH  GxfiL  BiOHTB.— Under 
section  678  of  the  Penal  Code,  a  sentence  of  imprisonment  in  a 
state  prison  for  any  term  less  than  for  life  suspends  all  the  cItU 
rights  of  the  person  so  sentenced,  and  forfeits  all  public  offices 
and  all  private  trusts,  authority,  or  power  during  such  imprisonment. 
(Osstera  t.  Superior  Court,  694.) 

11.  BieBT  TO  Sux  Convict. — Even  where  conviction  of  a  felony  re- 
sults in  civil  death  (as  it  does  in  this  state  upon  a  sentence  of 
imprisonment  for  life),  the  weight  of  authority  is  apparently  in 
harmony  with  the  English  doctrine  te  the  effect  that  the  convict 
still  remains  subject  to  be  sued.     (Id.) 

IE.  IlfFBISONHINT  Or  FLAXSTIFW  IN  PXNITXNTIABT— Bl^TO  OV  DEFEND- 
ANT TO  Pbocsed — Mandamus. — ^Notwithstanding  the  imprisonment 
of  the  plaintiff  in  a  civil  action  in  the  state  prison,  upon  the  con- 
ation of  a  felony,  after  the  filing  by  him  of  a  complaint  in  the 
eivil  action,  the  defendant  in  the  action  has  the  right  to  have  the 
aetion  proceed,  and  upon  the  court's  refusal  to  proceed  with  the 
ease,  maikiaiiiiw  win  issue  to  compel  it.    (Id.) 

18l  Conditional  Coicicutation  or  Sentence— Powbb  ov  Govebnob. — 
The  eonstitttion  makes  no  distinction  between  the  power  of  the 
Oovemor  to  grant  pardons  and  to  commute  sentences,  and  in  either 
ease  he  haa  the  power  to  attach  such  conditions  as  he  may  think 
proper,  and  the  condition  that  a  commutation  shall  be  void  if  the 
party  thereafter  be  convicted  of  a  felony  ia  valid.  (Matter  of 
Wilson,  702.) 

14b  Abandonment  of  WiTB-^CbNSTBucnoN  or  Section  870a,  Penal 
OoDBw— Under  seetioii  270a  of  the  Penal  Code  a  husband  is  not 
guilty  of  the  crime  of  abandonment  and  failure  to  support  his 
wife  where  the  evidence  does  not  show  that  he  had  the  ability  so 
te  do.    (People  t.  Turner,  193.) 

IS.  EviDBNOB— Conduct  Subsequent  to  Date  or  Csabge.— While  the 
prosecution  in  such  a  charge  is  bound  to  prove  that  the  offense  was 
committed  on  or  about  the  date  alleged,  evideuee  of  the  defendant's 
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subsequent  conduct,  and  the  questioii  whether  or  not  he  secured 
employment  and  was  able  to  support  his  wife,  is  admissible  to  show 
his  intent  when  he  left  her  on  the  date  charged.     (Id.) 

16.  Adui/tery — Essentials. — In  order  to  warrant  a  conviction  of  the 

offense  denounced  in  section  269b  of  the  Penal  Code,  cohabitation 
alone  is  not  sufficient,  but  there  must  be  an  assumption  of  the  con- 
jugal relations,  such  as  sleeping  together,  occupying  the  same  room 
or  bed  at  night,  having  sexual  intercourse  with  each  other  as  though 
married,  and  many  other  relations  that  are  summed  up  appro- 
priately by  the  words  "cohabiting  with/'  (People  ▼.  Woodson, 
531.) 

17.  Pakentagk  ov  Child — Belevanot  or  Evidence. — In  a  prosecution 

for  such  an  offense  evidence  is  admissible  that  the  defendant  was  the 
father  of  a  child  bom  to  his  companion  in  crime  while  they  were 
living  together  as  husband  and  wife,  where  it  is  shown  that  the  woman 
was  not  cohabiting  with  her  husband.     (Id.) 

18.  Pasxnt  and  Child — ^Bebxtttal  of  Presumption  or  LsGrrniACT. — 

The  presumption  that  a  child  bom  of  a  married  woman  is  legitimate 
may  be  rebutted  by  evidence  showing  that  the  husband  was  incom- 
petent, entirely  absent,  so  as  to  have  no  intercourse  or  communica- 
tion of  any  kind  with  the  mother,  entirely  absent  at  the  period  during 
which  the  child  must,  in  the  course  of  nature,  have  been  begotten,  or 
only  present  under  snch  circumstances  as  afford  clear  and  satisfactoiy 
proof  that  there  was  no  sexual  intercourse.     (Id.) 

19.  OONDUOT  or  BirENDANT— iNTBODUOnON  OF  COMPANION  AS  Win.— 

In  sneh  a  pxoseeation  there  is  no  error  in  admitting  evidence  showing 
defendant's  attitude  and  conduct  when  he  heard  his  companion  In- 
troduced as  hit  purported  wife.    (Id.) 

20.  Cattbx  ov  Wns  Leayino  Home— Exclusion  or  PBOorw— In  snch  a 

prosecution  there  is  no  error  in  excluding  evidence  that  the  compan- 
ion of  the  defendant  left  her  home  by  reason  of  the  bratal  treat- 
ment of  her  husband.     (Id.) 

21.  Characteb  Witness — ^Explanation  or  Answee— Laok  or  Pkeju- 
dice. — In  such  a  prosecution  there  is  no  error  in  permitting  a  wit- 
ness as  to  the  general  reputation  of  the  defendant  to  supplement 
his  answer  with  the  explanation  that  he  had  known  the  defendant 
for  three  or  four  years,  and  had  seen  him  often,  and  in  the  last 
two  or  three  years  had  not  seen  him.     (Id.) 

22.  Conduct  or  Pasties — Stbikino  Out  of  Answer— Lack  or  PftEJir- 
DICE. — There  is  no  error  in  striking  out  the  answer  of  the  mother 
of  the  woman  to  the  question  as  to  whether  she  observed  any  im- 
proper conduct  on  the  part  of  either  the  defendant  or  her  daughter 
while  visiting  them,  where  such  answer  was  in  part  not  responsive, 
and  the  responuve  part  subsequently  given  in  answer  to  another 
question.    (Id.) 
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23.  Time  of  Offense— Instruction— Lack  of  Ebbok.— An  instmetioii 
to  the  jury  to  fiod  the  defendant  guilty  if  he  lived  in  cohabitation 
and  adultery  "any  time  from  about  the  month  of  November,  1912, 
up  to  the  twenty-seventh  day  of  April,  1915/'  ii  not  erroneous,  not- 
withstanding the  charge  in  the  information  that  the  offense  was 
committed  *'on  or  about  the  twenty-third  day  of  April,  1915.*' 
(Id.) 

24.  Datv  of  OvFBNSi — ^Averment  in  Indiotmsnt. — ^It  is  nnnecessaxy 
to  charge  in  the  indictment  the  precise  date  upon  which  an  offense 
was  committed,  or  to  prove  the  offense  to  have  been  eonunitted  on 
the  day  charged,  except  where  time  is  of  the  essence  of  the  offense. 
(T^.) 

25.  Conviction   or  Defendant — Etidbngb  to  be  Oonsidebxd  — In- 

struction— Absence  of  Erbob. — An  instruction  that  "if  the  jnry 
believed  to  a  moral  certainty  and  b^ond  a  reasonable  donbt  that  the 
said  defendant  did" — reciting  the  averments  of  the  information— 
''then  I  charge  you  it  will  be  your  duty  to  bring  in  a  verdict  of 
guilty  as  charged,"  is  not  erroneous,  for  the  reason  that  it  did  not 
confine  the  jury  to  the  evidence,  where  the  court  also  instrueted  the 
jury  that  they  had  no  right  to  go  outside  of  the  evidence,  but  that 
they  must  fairly  consider  all  the  evidence  in  the  case.     (Id.) 

26.  Destruction  of  Insured  Property — Sufficienot  of  Indioticsnt— 

Name  of  Owneb  of  Pbopebtt  and  Beneficiabt  of  Insubanob  Im* 
material. — ^In  a  prosecution  for  the  crime  defined  by  section  548 
of  the  Penal  Code,  that  is,  of  willfully  burning  insured  property 
with  intent  to  defraud  the  insurer,  it  is  not  necessary  to  allege 
in  the  indictment  the  name  of  the  person  to  whom  the  property 
belonged,  or  who  was  the  beneficiary  of  the  insurance,  the  essential 
facts  being  that  the  property  was  insured  against  loss,  and  that  the 
defendant  burned  or  otherwise  destroyed  the  property  with  intent 
to  defraud  or  prejudice  the  insurer.     (People  ▼.  Barbera,  604.) 

27.  BuFFiciENCT  OF  EVIDENCE — QUESTION  FOB  JuBT. — ^The  sontention 

that  the  evidence  was  insufficient  to  show  any  intent  on  the  part 
of  the  defendant  to  defraud  the  insurance  company,  based  on  the 
claim  that  testimony  of  certain  witnesses  for  the  state  was  un- 
worthy of  belief,  rather  than  on  any  claim  that  there  was  no 
evidence  tending  to  prove  such  criminal  intent,  cannot  be  main- 
tained on  appeal,  as  the  question  was  one  for  the  Jniy.     (Id.) 

28.  Evidence — Photoobaphs  of  Building  Afteb  Fibs. — There  was  bo 

error  in  admitting  in  evidence  certain  photographs  taken  a  few 
hours  after  the  fire,  showing  the  burnt  building  at  the  time  the 
photographs  were  taken.     (Id.) 

29.  Instructions  —  Definition    of    Maliob    dt    Abson  —  Habmlxbs 

Error. — As  the  crime  charged  was  not  arson,  an  instruction  given 
at  the  request  of  the  people  defining  malice  as  a  neeeesaxy  in- 
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gredient  in  the  offense  of  arson  should  haTS  been  omitted,  but  te 
giving  of  it  did  not  eonstitate  prejudicial  error.     (Id.) 

80.  Alleged  Misoonduot  or  Bibtbiot  Attobkxt — OrratiNe  lEnoEKcm 
or  Othzb  FnuBS.'-The  conduct  of  the  district  attorney  on  several 
occasions  in  attempting  to  introduce  testimony  showing  former  flres 
which  had  occurred  on  the  same  and  other  premises  belonging  to  one 
of  the  defendants,  to  which  evidence  objection  was  sustained,  wsa 
not  prejudicial,  where  the  record  shows  that  the  offer  was  made  in 
good  faith  and  not  for  the  wanton  purpose  of  raising  a  prejndiee 
against  the  defendant,  and  no  suggestion  was  made  during  the  trial 
of  misconduct  of  the  district  attorney.     (Id.) 

Bl.  Evidence — Citoss-sxAiiiNAnoN  or  DxnND^NT.— Under  section  1323 
.  of  the  Penal  Code,  which  provides  that  if  a  defendant  in  a  eriminal 
action  offers  himself  as  a  witness,  he  may  be  cross-examined  by  the 
counsel  for  the  people  as  to  alL  matters  about  which  he  was  eos- 
amined  in  chief,  the  cross-examination  is  not  necessarily  eonitned 
to  the  particular  details  expressly  contained  in  the  questaons  on 
direct  examination,  but  the  people  have  the  right  to  draw  out  any- 
thing which  will  tend  to  contradict  the  evidence  of  the  defendant 
adduced  on  his  direct  examination  or  weaken  or  modify  its  effect. 
(People  V.  Turco,  608.) 

32.  BUBNmO   OF     INSUEED    PnOPEaTT— PsOPBt     CkOSS-EXAMINATIOK    OIT 

Defendant. — Where,  in  a  prosecution  for  the  crime  of  burning  and 
destroying  insured  property  for  the  purpose  of  defrauding  the  in- 
surance company,  the  defendant,  as  a  witness  on  his  own  behilf, 
made  denial  upon  direct  examination  that  he  had  given  any  monoj 
to  certain  persons  for  the  purchase  of  materials  to  be  used  in  burn- 
ing the  property,  or  that  he  had  anything  to  do  with  the  prepara- 
tions for  the  fire  or  any  knowledge  thereof,  it  is  not  error  to  permit 
the  people  on  cross-examination  to  ask  the  defendant  a  series  of 
questions  covering  conversations  to  which  one  of  such  persons  had 
testified  as  having  had  with  the  defendant  on  the  sobjeet  of  tha 
burning  of  the  property.     (Id.) 

33.  IMPEACHKENT  OP  DEFENDANT— BEGAXX  OF  WITNESS  Of  BSB1}TTALy— 

It  is  not  error  to  permit  the  people  to  recall  in  rebuttal  the  witness 
who  had  testified  to  some  conversations  had  with  the  defendant, 
and  allow  him  to  testify  as  to  the  particular  conversations  which  the 
defendant  denied,  by  asking  him  whether  eertain  quoted  statements 
were  made,  instead  of  requiring  the  witness  to  state  the  conversa- 
tion in  his  own  language.     (Id.) 

84.  Ck)BEOBoaATiON  OF  TESTIMONY  OF  AoooHPUGB.— Under  section  1111 
of  the  Penal  Code,  requiring  that  the  testimony  of  an  accomplice  be 
corroborated,  it  is  a  sufficient  compliance  with  the  rule  if  the  cor- 
roborative evidence  showing  the  circumstances  of  the  commission  of 
the  offense  also  tends  to  connect  the  defendant  therewith.     (Id.) 
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85.  Credibilitt  or  Witnxssis— Quiflnoir  ro  Just^— UndOT  teetlom 

1»  of  article  YI  of  the  constitatioii,  the  eiedibUitj  of  witneMee  and 
all  queetioiM  of  faet  are  matters  exelnsivelj  for  the  determinatioB 
of  the  jury,  which  is  the  exclusive  judge  of  the  credibilitj  of  wit- 
nesses and  the  effect  and  Talne  of  the  ovidenoe  addressed  to  it 
(People  T.  Stephens,  610.) 

86.  AssAui^  With   Imtbnt  to  Mctdik— Ddsnbi  or  Aldi— 43i7m- 

ciBNOT  07  EviDKKOi — Qthestion  fOB  JuBT. — In  %  prosccution  for 
the  crime  of  assanlt  with  intent  to  commit  murder,  wherein  the  do- 
fense  is  based  upon  an  alibi  supported  solely  by  the  testimony  of 
the  defendant,  it  is  for  the  jury  to  say  whether  such  testimony 
should  be  beliered,  as  against  the  testimony  of  witnsMes  whom  it 
was  sought  to  impeach.     (Id.) 

87.  Eyidbngx  Against  Dbtendant— 49x77ncisMCT  to  Sufpobt  Ybbdiot 
— ^Decision  ov  Jubt — ^Whxn  Conglusiyb. — If  the  evidence  which 
bears  against  the  defendant,  considered  by  itself,  and  without  re- 
gard to  conflicting  evidence,  is  sufficient  to  support  the  verdict,  the 
question  ceases  to  be  one  of  law— *of  which  alone  the  appellate 
court  has  jurisdiction — and  becomes  one  of  fact  upon  which  the 
decision  of  the  jury  and  the  trial  court  is  flnml  aad  eondusiva. 
(Id.) 

88.  BuLiNGS  oh  Evxdbnob— Lack  or  Pbejudioe.— In  this  proseeutioB 

for  the  crime  of  assault  with  intent  to  murder,  it  is  held  that  the 
numerous  assignments  of  error  predicated  upon  rulings  upon  the  ad- 
mission and  rejection  of  evidence  related  to  trivial  matters,  and  even 
though  the  rulings  should  be  considered  erroneous,  no  substantial 
rights  of  the  defendant  were  prejudiced  thereby.     (Id.) 

89.  Pbxsumption   as   to    Intbnt — ^Ebboneous    iNSTBUonoN— Comm^ 

tion  or  Lbsseb  OrrxNSB— Lack  or  Pbejudigb. — ^An  instruction  to 
the  effect  that,  in  the  absence  of  evidence  to  the  contrary,  the  "nat- 
ural presumption  must  prevail"  that  one  who  assails  another  vio- 
lently with  a  dangerous  weapon,  likely  to  kill,  and  which  does  in 
fact  injure  the  party  aseailed,  intended  death  or  great  bodily  harm, 
is  erroneous,  as  the  existence  of  such  an  intent  is  a  matter  to  be 
proved  by  the  prosecution,  but  such  instruction  is  not  prejudicially 
erroneous  where  the  defendant  was  convicted  of  a  lesser  offense. 
(Id.) 

40.  Cbedibiutt  or  Witnbbses — APPEAL.^-It  is  not  the  function  of  ap- 

pellate courts  to  determine  the  credibility  of  witnesses  and  weigh 
their  testimony,  nor  is  it  the  rule  in  this  state  that  prejudice  must 
be  presumed  upon  the  showing  of  error.     (Id.) 

41.  Taking  or  Instbuotions  to  Jubt-boom— Lack  or  Pbbjxjdiob.— The 

taking  by  the  jury  to  the  jury-room  for  reference,  in  considering 
their  verdict,  the  instructions,  which  showed  modifications  of  some 
of  the  requested  instructions  by  erasures,  is  not  prejudicial  where 
S9  OsL  App.— SB 
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tliera  it  nothiii^  in  tlw  elianget  made  in  the  inetmetione  gi^en  wUek 
eoold  possibly  have  alTected  tlte  minde  of  the  jnron  in  reaching  a 
▼erdict.     (Id.) 

tf «  CONTBIBUTION    TO    DZPBNDXNOT   OV   MiNOft— ^UTFIOIXNOT   OV    iNTOa- 

MATION. — An  information  charging  a  defendant  with  the  crime  of 
contributing  to  the  dependency  of  a  minor  Buffieientlj  states  a 
public  offense  under  the  juYenile  court  law,  where,  after  alleging 
that  the  minor  was  a  female  child  of  the  age  of  fifteen  jears,  with- 
out parent  or  guardian  capable  of  exercising  proper  parental 
control  over  her,  and  that  she  "was  and  is  wayward  and  addicted 
to  yicious  habits,  and  was  and  is  in  danger  of  being  brought  up 
to  lead  an  idle,  dissolute,  and  immoral  lif  e,**  it  charges  him  with 
encouraging,  causing,  and  contributing  to  such  dependencj  bj  en- 
ticing and  persuading  such  minor  snrreptitiouslj  and  without  the 
consent  of  her  father  to  leaye  and  remain  awaj  from  her  home,  and 
to  meet,  be,  and  remain  with  the  defendant  under  eoTer  of  darkness 
untU  a  lato  and  unusual  hour  of  the  night.  (People  t.  Oliyer,  676.) 
48.  Evidxngk-^Othkr  Aots  ov  IicPBOPxa  Oomduot. — ^It  Is  permissible 
to  show  that  the  defendant  on  other  occasions  than  the  specified 
date  laid  in  the  information  had  been  guiltj  of  improper  conduct 
with  the  minor,  as  under  the  juYcnile  court  law  anj  conduct  upon 
the  part  of  a  person  toward  a  minor  which  either  causes  or  tends 
to  cause  such  minor  to  become  or  remain  a  dependent  or  delinquent 
person  maj  be  shown,  and  such  conduct  maj  consist  of  one  aet  onlf 
or  a  series  of  acts.    (Id.) 

44.  Laok  ov  Pabental  Gontbol— SumooNOT  OP  EnmNOi. — ^The  alio- 
gation  in  the  information  that  the  minor  had  no  parent  or  guardian 
capable  of  exercising  proper  control  over  her  Is  suflicientlj  estab- 
lished, bj  eridence  riiowing  that  the  child's  father,  who  was  her 
onlj  guardian  at  the  time  in  question,  was  either  incapable  of  exer- 
cising or  unwilling  to  exercise  proper  parental  care  orer  her.     (Id.) 

4ff.  CONYIOTION   OP   DSPBNDAHV— SUPPICnENOT   OP   EviDXHOBi— A   TOrdict 

of  conviction  is  sufficiently  supported  bj  evidence  showing  a  waj- 
ward  minor  female,  with  a  strong  inclination  toward  a  wild  and  in- 
different life,  obtuse  to  perceptions  of  morality,  without  a  parent 
or  guardian  capable  of  properly  controlling  her  or  her  conduct,  hold- 
ing clandestine  meetings  at  late  houn  of  the  night  with  a  married 
man,  almost  old  enough  to  be  her  father,  and  permitting  him  to  take 
liberties  with  her  person  which  would  lead  to  immoral  practioes 
of  the  grossest  character.     (Id.) 

46.  Embjbzzlbmsnt  op  Lboaot— Vknux.— In  the  prosecution  of  an 
executor  for  the  embezzlement  of  a  legacj,  it  cannot  be  contended 
that  the  venue  of  the  offense  was  not  proved  as  laid  in  the  indict- 
ment, because  of  the  fact  that  the  defendant  was  in  another  countj 
between  the  date  of  the  order  directing  the  pajment  of  the  legaej 
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and  the  date  of  the  order  for  the  attlaehment  of  his  person  for 
his  refusal  to  eomplj  with  such  order,  and  from  the  latter  date 
to  the  date  of  his  indietment  was  confined  in  jail  in  the  eonntj 
in  which  the  venue  was  laid.     (People  ▼.  Dates,  260.) 

47.  Commission  of  OmssE — Tncs. — The  time  of  commission  of  such 

an  offense  is  not  limited  to  the  period  following  the  date  of  the 
order  directing  payment  of  the  legacy  by  the  executor,  as  the  title 
of  the  legatee  thereto  does  not  take  its  inception  from  the  date  of 
such  order,  but  from  the  date  of  death  of  the  testator.     (Id.) 

48.  EviDENCS— DsGKES  ow  Paetial  DISTRIBUTION. — In  Buch  a  proseen- 

tion,  the  decree  of  partial  distribution  directing  the  payment  of  the 
legacy  is  properly  admitted  in  endence,  as  the  basis  of  the  legatee's 
demand  for  the  deliyery  of  the  legacy,  notwithstanding  that  such 
decree  had  not  become  final  through  the  expiration  of  the  period 
within  which  it  might  have  been  appealed  from  at  the  time  of  its 
offer  and  admission  in  evidence.     (Id.) 

49.  PsnnoN  roB    Lboact— Waiykb  of    Infobmalitiis.— There  is  no 

error  in  admitting  such  decree  in  evidence  by  reason  of  the  fact  that 
the  petition  therefor  was  not  signed  by  the  legatee  herself,  but  by 
her  attorney,  nor  by  the  fict  that  she  was  a  minor  at  the  date  of 
the  filing,  where  it  is  shown  at  the  time  of  the  hearing  of  the  peti- 
tion that  she  was  of  age  and  personally  appeared,  and  that  the  de- 
fendant also  appeared  and  resisted  her  application.     (Id.) 

M).  Passing  Check  Without  Funds — Pleading  and  Proof— Imma- 
tbbxal  Vabiance. — In  a  prosecution  for  the  crime  of  passing  a 
cheek  without  having  sufficient  funds  in  the  bank  npon  which  it  was 
drawn  to  pay  the  amount  specified  therein,  where  the  check  offered  in 
evidence  corresponded  in  all  respects  with  the  copy  set  out  in  the 
information,  except  that  the  figure  "1"  appeared  in  the  date  line, 
making  the  wording  "3-12  1916,"  instead  of  "3-2  1915,''  ths  vari- 
ance between  the  pleading  and  the  proof  was  immaterial  and  non- 
prejudicial, where  it  appeared  in  the  evidence  that  the  omission  of 
the  figure  "1"  before  the  "2"  in  the  date  line  was  a  clerical  error, 
and  the  evidence  identified  the  cheek  as  being  that  which  it  was 
charged  the  defendant  had  unlawfully  passed.  (People  t.  Freeman, 
543.) 

61.  Tabianoe— Test  of  Matebiautt.— The  test  of  the  materiality  of 

a  variance  is  whether  the  indictment  so  fully  and  correctly  informs 
the  defendant  of  the  criminal  act  with  which  he  is  charged,  that, 
taking  into  consideration  the  proof  which  is  introduced  against  him, 
he  is  not  misled  in  making  his  defense,  or  placed  in  danger  of  being 
twice  put  in  jeopardy  for  the  same  offense.     (Id.) 

62.  Evidence — Condition  of  Bank  Aooount — Statement  of  Bank — 

Absence  of  Ebbob. — In  such  a  case,  where  the  cashier  of  the  bank 
in  whieh  the  defendant  had  an  account  prior  to  the  date  of  the  trans- 
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action  in  questioni  was  permitted,  over  the  defendant* •  objection,  to 
testify  from  a  sheet  made  up  from  the  books  of  the  bank  as  to  the 
state  of  the  aeeonnt,  and  the  checks  drawn  against  the  credit  which 
the  defendant  had  had  at  the  bank  were  introduced  in  evidence, 
the  error,  if  anj,  was  cured  bj  the  introduction  of  testimonj  bj 
the  defendant  in  which  he  admitted  the  passing  of  the  check  in  ques- 
tion and  that  at  the  time  he  drew  it  he  had  no  funds  on  deposit  at 
the  bank  but  claimed  the  situation  was  explained  to  the  eompUinaat 
(Id.) 

58.  iNSTBuonoNs — ^Intint. — ^In  such  a  case  there  was  no  error  on  the 
part  of  the  court  in  modifjing  an  instruction  offered  bj  the  defend- 
ant, which  advised  the  jury  that  the  intent  of  the  defendant  was 
"the  all-important  element,"  bj  making  it  read  that  the  defendaafa 
intent  was  "an"  important  element.     (Id.) 

54.  Ohiok  Patabls  io  Cask  ob  BsAaxBr--GoN8TKUOiiON  ov  8Bonov 

476,  Pknal  Code.— a  check  drawn  to  "cash  or  bearer"  is  sock  aa 
instrument  as  is  described  in  section  476  of  the  Penal  Code,  as  it  Is 
an  order  for  the  pajment  of  money.     (Id.) 

55.  FoBGSBT— EviDBNGB— Eftegt  OF  ADMISSIONS.-— In  a  proseentioa  tot 

forging  the  names  of  two  persons  to  the  promissory  notie  of  the 
defendant,  given  to  evidence  the  indebtedness  of  the  defendant  to 
the  complaining  witness  of  a  certain  sum  of  money  which  the  lattisr 
had  intrusted  to  the  defendant  to  be  loaned  out  by  him  on  BMrt- 
gage  securities,  and  which  he  had  improperly  used  in  farthering 
a  certain  resilient  tire  scheme  which  he  was  promoting,  it  is  not 
error  to  permit  the  state  to  prove  the  original  intrusting  of  the 
money  to  the  defendant  for  loan  purposes,  nor  to  prove  a  con- 
versation had  the  day  before  the  delivery  of  the  note  wherein  the 
defendant  admitted  that  he  had  falsely  stated  to  the  complain- 
ing witness  that  he  had  loaned  the  money  upon  mortgages,  whereas 
he  had  in  truth  used  the  same  for  his  own  private  business  pnr^ 
poses,  notwithstanding  the  admission  by  defendant's  counsel  pre- 
ceding the  opening  statement  of  the  district  attorney  that  the  sole 
defense  to  the  charge  would  be  that  the  defendant  had  authority  to 
sign  the  names  to  the  note,  and  the  further  admission,  when  the 
complaining  witness  was  placed  upon  the  stand,  that  the  note  was 
given  as  evidence  of  an  antecedent  debt      (People  v.  Cornell^  4S0.) 

56.  MoTivB— Pboof  of  Otheb  Offbmsbs.— Whenever  the  question  of 

motive,  or  purpose,  or  reason  for  an  act  is  involved,  testimony  show- 
ing such  motive,  reason,  or  purpose  is  always  admissible,  even 
though  it  may  establish  the  commission  of  other  offenses.     (Id.) 

57.  AUTHOBITT    TO    &GN    NOTB— EVABIVS    ANSWBB— FDBTHBB    IXnmM/h 

GATioN— Right  of  Statb. — Where  one  of  the  persona  whose  bbdm 
was  forged  is  placed  upon  the  stand  by  the  state  and  makes  evasive 
answer  as  to  whether  he  had  authorized  the  defendant  to  sign  hia 
name,  it  is  not  prejudicial  error  to  permit  the  district  attoiM|y 
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over  objeetion  to  further  interrogate  tke  witnen  upon  tke  rabjeet 
(Id.) 

68.  MiSOONDUOT  OW  BiSTEIOT  ATVOIMKT— EZAIOMATIOII  OP  DBRMDAirr 
— MiSSPXNDINO  OF   OtHEK   MONKTS — ^ADMONITION   TO   DlSEEGABO. — 

It  is  improper  to  ask  the  defendant  on  cross-examination  as  to 
whetiier  or  not  he  had  not  spent  a  great  deal  of  monej  that  he  got 
from  other  people  in  the  tire  business  in  which  he  iras  engaged, 
but  such  misconduct  is  not  prejudicial  where  the  jury  was  promptly 
directed  to  disregard  tho  ^estion  and  not  to  draw  any  inference 
therefrom.    (Id.) 

59.  INBTKUCTIONS  —  AOTS     OP    BBVBNDANT  —  DbAWINO     OP     DlPPIBBNT 

CoNGLusiONB— DuTT  OP  JuBT. — It  Is  not  error  to  refuse  to  instruct 
the  jury  to  the  effect  that  the  law  presumes  innocence,  and  where 
two  conclusions  may  be  drawn  from  the  defendant's  acts  the  jury 
must  find  him  not  guilty,  where  the  court  gave  instructions  which 
covered  in  substance  the  only  theories  inyolved  in  the  ease  to  which 
the  refused  instruetioni  could  apply.    (Id.) 

60.  Vkroict— Betubn  pob  OoBsicnoN—-WAivsB.— Where  at  the  time  a 

▼erdict  is  returned  no  question  is  raised  as  to  its  form  or  sufllciency, 
and  the  objection  is  first  presented  to  the  trial  court  upon  the  de- 
fendant's motion  for  a  new  trial,  the  question  whether  the  court 
should  or  should  not  haye  returned  the  verdict  to  the  jury  and  di- 
rected reconsideration,  as  provided  by  section  1161  of  the  Penal 
Code,  is  not  presented  for  eonsideration.     (Id.) 

61.  SuiriasNOT  op  Yeboiot. — A  verdict  in  such  a  proaeeutioB  in  the 

following  form  is  sufficient,  to  wit:  "^e,  the  jury  in  the  above-en- 
titled cause,  find  the  defendant  guilty  of  the  crime  of  forgery,  as 
ehafged  in  the  indictment,  of  the  promissory  note  set  forth  in  the 
indictment;  and  we  further  find  that  said  defendant  forged  the 
name  of  0.  O.  Cartwright  to  said  promissory  note,  as  charged  in 
the  indictment;  and  we  further  find  the  defendant  guilty  of  utter- 
ing and  passing  the  forged  promissory  note  as  charged  in  the  in- 
dictment."   (Id.) 

62.  Lanouaox  op  Vbdiot.— It  is  not  essential  that  the  language  of 

a  verdict  should  follow  the  striet  rules  of  pleading  or  be  otherwise 
technical,  for  whatever  conveys  the  idea  to  the  common  understand- 
ing will  suffice,  and  all  fair  intendments  will  be  made  to  support  it. 
(Id.) 

63.  FOBGXBT    OP    Two    NAM«S  —  BnPKNOl  —  SUPPIiMMOT    AS    10    OnX 

Naics— ViBDior. — In  such  a  prosecution  the  finding  of  the  jury 
that  the  defendant  was  guilty  of  forging  one  of  the  two  names  to 
the  note  in  question  is  sufficient  to  support  the  judgment,  notwith- 
standing the  evidence  is  insufficient  to  support  a  verdict  that  he  was 
guilty  of  forging  the  other  name  thereto.    (Id.) 

64.  INTOZICATINO    LlQUOBS— KlKPINO    PlACB    POB    SaUB    AND   DISTRIBU- 
TION—CHABACTEB    OP    TxBaiTOBT— iNPOBifATioN. — ^Au    information 
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charging  a  defendant  with  the  erime  of  keeping  and  eondneting 
a  place  for  the  sale  and  distribution  of  alcohoUe  liquors  in  "^o- 
license  territory/'  should  contain  a  direct  averment  that  the  terri- 
tory was  of  such  character,  and  the  date  when  the  ordinance  ao 
declaring  became  eifeetiTe  should  be  stated  or  proyen.  (People  ▼. 
OayaUini,  626.) 

6S.  EviDXNOE— Keeping  o7  Plaoi  Puob  to  Date  Alleokd— Pbuu- 
DIGIAL  Ebboe. — In  a  prosecution  for  the  crime  of  keeping  a  place 
for  the  sale  and  distribution  of  alcoholic  liquors  in  ^'no-license  ter- 
ritory/' where  it  is  neither  alleged  in  the  information  nor  proven 
at  the  trial  that  the  territory  was  ''no-license  territory"  prior  to  the 
date  alleged  in  the  information,  it  is  reversible  error  to  admit  evi- 
dence that  the  defendant  prior  to  such  date  kept  a  place  of  public 
resort  where  alcoholic  liquors  were  sold  and  distributed.     (Id.) 

60.  Intoxicatino  Liquobs — Selling  and  Fubnishing  Within  No- 
UGBNSE  Tebbitobt — Infobhation-^Sinqle  Oftense. — ^An  informa- 
tion  charging  a  defendant  with  the  crime  of  selling  and  furnishing 
alcoholic  liquor  within  no-license  territory  is  not  subject  to  demurrer 
on  the  ground  that  it  states  two  offenses.     (People  v.  Williams,  552.) 

67.  Sale  on  Island  in  Sacbamento  Biveb  —  Chabacteb  of  Tebbi- 

tobt—Constbuction  OF  County  Obdinange. — The  sale  of  alcoholic 
liquors  at  and  on  a  small  tract  of  land,  called  Coney  Island,  lying  in 
the  Sacramento  River  just  above  the  city  of  Bed  Bluff,  in  the  county 
of  Tehama,  and  near  the  boundary  line  between  the  ftrst  and  third 
supervisorial  districts  of  such  county,  which  districts  are  "no-license 
territory,"  is  a  sale  within  "no-license  territory,"  as  the  deaeription 
of  the  boundary  lines  of  such  districts  is  to  be  construed  so  as  to 
make  the  thread  of  the  main  channel  of  the  Sacramento  Biver  the 
dividing  line  between  them.     (Id.) 

68.  CouNTiEs-^UBiBDiCTioN  OvSB  BivEBS.-^ubject  to  Whatever  right 

the  United  States  reserved  in  the  control  of  the  waters  of  the  Sac- 
ramento Biver,  for  purposes  of  navigation  or  other  purposes,  the 
state  was  given  the  power  to  partition  its  territory  into  counties,  in- 
cluding the  beds  of  streams  navigable  or  non-navigable,  and  was 
empowered  to  confer  upon  such  counties  the  authority  to  exercise 
over  all  such  partitioned  territory  the  right  to  administer  its  govern- 
ment and  to  provide  for  the  welfare  of  its  inhabitants.    (l£) 

69.  Cbeation  of  Sufebvisobial  Distbiots — Tebbitobt  Included— Pbe- 

SUMFTION. — In  construing  the  intention  of  the  board  of  supervisors 
in  enacting  the  ordinance  creating  the  supervisorial  districts  of  the 
county  of  Tehama,  the  then  existing  conditions  must  be  considered, 
and  it  must  be  assumed  that  the  board  intended  to  include  within 
the  boundaries  of  the  several  districts  all  the  territory  of  the  county, 
and  not  to  leave  strips  of  territory  lying  between  any  two  districts, 
whether  consisting  of  land,  or  water,  or  both,  without  local  govom- 
jnenU     (Id.) 
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70.  Pabtitionimg  ow  SupnvisoBtAL  Diamoni— Buu  am  to   Pbivati 

Gbants  Imappuoabia— The  partitioiiixig  of  the  territory  of  a  eonntj 
into  adminifltratiYo  distriete  is  not  a  grant  in  the  aenee  that  sneh 
term  is  used  in  section  830  of  the  Giyil  Code,  whieh  proTides  that 
except  where  the  grant  under  which  the  land  is  held  indicates  a  dif- 
ferent intent,  the  owner  of  the  upland,  when  it  borders  upon  a  nayi- 
gable  lake  or  stream,  where  there  is  no  tide,  takes  to  the  edge  of 
the  lake  or  stream,  at  low-water  mark.     (Id.) 

71.  Coif  MISSION  or  LAsoivioua  Aor— Evidengb— Pboov  ow  Oitensx 

ALLBOiDb — ^In  a  prosecution  under  section  288  of  the  Penal  Ck>de, 
which  makes  punishable  acts  of  a  lasciyious  nature  ''other  than 
the  acts  constituting  other  crimes  proYided  for  in  part  two  of  this 
code,"  it  cannot  be  eontended  that  the  eridence  established  a  dif- 
ferent charge  from  that  alleged  in  the  information,  in  that  the  acts 
described  bj  the  prosecuting  witness  constituted  an  offense  under 
section  288a  of  sueh  code,  where  the  latter  section  was  not  enacted 
until  after  the  date  of  the  offense  alleged  in  the  information. 
(People  T.  Loye,  021.) 

72.  GONSTBUOTION   OW    G0D»— COMMISSION   OW    OfflNBB-^GHILD    UNDBS 

FoTOTBiN  Tbabs.— The  provision  contained  in  section  888  of  the 
Penal  Code  that  the  offense  therein  described  may  be  committed  b/ 
"any  person,**  includes  a  chfld  under  the  age  of  fourteen  years. 
(Id.) 

73.  Acts  op   Sodomy— BKLxyANor  op   Pboop.— Proof  of  prior  lasciy- 

ious  acts,  even  though  such  proof  tends  to  show  the  commission  of 
the  distinct  crime  of  sodomy,  is  releyant  for  the  purpose  of  iUustrar 
ting  the  lasciyious  disposition  of  the  defendant.     (Id.) 

74.  EyiDENOS— KNOWLEDOX    op     WaONGPDLNXSS    OP     AOTS— EZGLUSION 

OP  Testimony — JjLok  ow  Pbxjudigs. — ^In  a  prosecution  for  the  com- 
miBsion  of  lasciyious  acts  with  a  boy  of  the  age  of  fourteen  years, 
there  is  no  error  in  sustaining  an  objection  to  a  question  addressed 
to  the  complainant  as  to  whether  or  not  he  knew  that  the  acts 
charged  were  wrong  at  the  time  of  their  commission,  which  question 
was  asked  for  the  purpose  of  showing  that  if  the  witness  understood 
their  wrongfulness,  he  became  an  accomplice,  and  his  testimony  re- 
quired corroboration,  in  the  absence  of  any  outline  by  defendant's 
counsel  of  the  purpose  of  the  question,  or  request  for  an  instruction 
as  to  the  necessity  of  corroboration  of  the  testimony  of  an  ae- 
complice,  or  an  instruction  calling  the  jury's  attention  to  the  matter 
as  to  whether  the  witness  had  sufficient  understanding  of  the  nature 
of  the  act  committed  to  become  an  accomplice.     (Id.) 

75.  Refutation  op    Witness — ^Expression  op    Opinion — SopnoBNOT 

OP  Foundation — ^Discretion. — The  question  as  to  whether  a  sui&- 
cient  foundation  has  been  laid  to  warrant  a  witness  in  expressing 
an  opinion  as  to  general  reputation  is  a  matter  especially  committed 
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to  the  judgment  of  the  trial  eonrt,  and  onleii  that  diaeretion  ia 
shown  to  have  been  abased  there  can  be  no  prejudicial  error.     (Id.) 

76.  Skxual  Ojtknseb — Evidenob— Pboof  ov  Suchjlb  Oitensis.— In 
cases  inyolving  sexual  offenses,  such  as  adulterj,  rape,  and  the  com- 
mission of  lewd  and  lascivioua  acts  upon  the  bodj  of  a  child,  eri- 
denee  of  similar  offenses  committed  between  the  parties,  both  prior 
and  subsequent  Ui  that  with  which  a  defendant  is  charged,  maj, 
if  not  too  remote,  be  introduced  after  the  prosecution  has  selected 
some  particular  act  of  a  date  certain,  and  has  elected  to  relj  on 
proof  of  such  act  for  a  conviction  of  the  defendant,  and  has  intro- 
duced evidence  tending  to  support  the  selectioou  (People  ▼•  Harlan, 
600.) 

77.  Commission    ow   Lbwd    Act    upon   CaiLi>— Simxlab    Oitbnbis — 

Prejudicial  Ebbob. — In  a  prosecution  for  the  commission  of  a 
lewd  and  lascivious  act  upon  the  bodj  of  a  girl  twelve  years  of 
age,  it  is  error  to  permit  the  state  to  offer  evidence  aa  to  acts 
constituting  a  similar  offense  alleged  to  have  been  committed  on 
a  date  subsequent  to  that  alleged  in  the  information,  where  there 
was  not  at  the  time  of  the  introduction  of  such  evidence  any 
evidence  whatever  adduced  tending  to  show  the  eomxnission  of  the 
offense  alleged  in  the  informatioa.     (Id.) 

78.  Tims  ov   Elbotion  ow   OmNSia*— Ib   a   prosecutioB   where   the 

district  attorney  is  at  liberty  to  prove  one  of  several  different 
offenses  under  the  indictment,  he  should,  at  least  as  early  as  the 
commencement  of  the  trial,  inform  the  defense  upon  proof  of  what 
specific  offense  he  intends  to  rely,  and  if  he  does  not,  the  first 
evidence  which  would  tend  in  any  degree  to  prove  aa  offense  shall 
be  deemed  a  selection,  and  unless  tiie  precise  offense  Is  proven, 
the  defendant  is  entitled  to  an  acquittal.     (Id.) 

79.  Evidence  Showing  Commi88Ion  ow  Othxb  Ofiinbis— Pubposb— 

Erbonboub  iNBTBUCnoN. — ^An  instruction  advising  the  jury  that 
other  lewd  and  lascivious  acts  had  been  shown  by  the  evidence 
to  have  been  committed  by  the  defendant,  and  that  such  evidenes 
was  introduced  for  the  purpose  of  proving  the  illicit  relations  of 
the  defendant  with  the  prosecuting  witness,  Is  error.     (Id.) 

80.  QbAND    LaEGENT  —  LOTTBBT    TlOKBT^-lNSUVfiaiXNOT  or  iNfOBMA- 

TiON. — An  information  charging  a  defendant  with  the  erima  of 
grand  larceny  in  stealing  a  lottery  ticket  USIm  fo  stats  a  public 
offense,  as  such  a  ticket  has  no  legitimate  value  except  aa  the  evi- 
dence of  a  debt  due  from  an  enterprise  which  is  denounced  1^  law 
and  conducted  in  defiance  thereof,  and  an  allegation  that  the  draw- 
ing had  taken  place  prior  to  tiie  alleged  larceny  and  that  the 
defendant  had  collected  a  large  sum  of  money  thereon,  adds  nothing 
to  the  value  of  the  ticket     (People  t.  Caridis,  166.) 

81.  Subject  Matteb  or  Labgent — ^Pbopebtt  Havino  Valub. — ^11  is 

essential  to  the  commissioa  of  the  crime  of  larceny  that  the  piop- 
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erty  alleged  to  haye  been  stolen  bavo  some  value — ^intrinaie  or  rela' 
tive — which,  where  grand  larceny  is  eharged  and  the  property  was 
not  taken  from  the  person  of  another,  most  exceed  the  sum  of  fifty 
dollars.     (Id.) 

82.  Labcbnt  ow   Wbittxn    Inbtsumbnts— Odnstbuotion  op   SEonoN 

492,  Penal  Oodk. — Section  492  of  the  Penal  Code,  which  fixes  the 
yalue  in  cases  of  the  larceny  of  written  instruments  by  providing 
that  "if  the  thing  stolen  consists  of  any  evidence  of  debt,  or  other 
written  instrument,  the  amount  of  money  due  thereupon,  or  secured 
to  be  paid  thereby,  and  remaining  unsatisfied,  or  which  in  any  con- 
tingency might  be  collected  thereon,  or  the  value  of  the  property 
the  title  to  which  is  shown  thereby,  or  the  sum  which  might  be 
recovered  in  the  absence  thereof,  is  the  value  of  the  thing  stolen," 
contemplates  and  controls  the  value  to  be  placed  only  upon  written 
instruments  which  create  some  legal  right  and  constitute  a  subsist- 
ing and  enforceable  evidence  of  a  debt.     (Id.) 

83.  Illegal  Gontraot. — ^An  obligation  which  exists  in  defiance  of  a 

law  which  denounces  it  has,  in  the  ^e  of  the  law,  neither  validity 
nor  value.     (Id.) 

84.  LoTTEBT  Ticket— Petit  Labcent. — A  lottery  ticket^  considered  as 

a  mere  piece  of  paper,  possesses  perhaps  some  slight  intrinsic  value, 
which,  however  small,  is  sufficient  to  make  a  wrongful  taking  of  it 
petit  larceny.     (Id.) 

85.  Gband  Labcent — Embezzlement — Instbuotion. — ^Where  in  a  prose* 
cution  for  grand  larceny  it  is  contended  that  if  any  crime  was 
committed,  it  was  embezzlement,  and  not  larceny,  the  court  cor- 
rectly instructed  the  jury  as  follows:  "Embezzlement  is  when  the 
possession  of  the  property  has  been  acquired  lawfully  and  bona 
fide  and  afterward  fraudulently  appropriated.  The  gist  of  the 
offense  of  embezzlement  is  breach  of  trust  imposed  in  the  agent, 
employee,  or  bailee,  by  his  principal,  employer,  or  bailor,  the 
crime  may  be  in  general  terms  defined  to  be  the  fraudulent  eon- 
version  of  another's  personal  property  by  one  to  whom  it  has  been 
intrusted.  When  a  bailee  of  property  obtains  possession  of  it  from 
the  owner  with  the  intention  of  stealing  it,  and  carries  out  that 
intent,  he  is  guilty  of  larceny;  but  where  the  intent  to  steal  did 
not  exist  at  the  time  of  taking  possession  of  the  property  by  the 
bailee,  but  was  conceived  afterward,  it  la  embeszlemenf  (People 
V.  Dye,  169.) 

86.  SumciENCT  ow  Evidence. — In  this  prosecution  for  grand  larceny 
it  is  held  that  the  verdict  is  sustained  by  the  evidence.     (Id.) 

87.  Evidence — Statement  of  Defendant— Denial  of  Guilt — ^Founda- 
tion.— It  is  not  necessary  to  show,  as  preliminary  to  the  admission 
in  evidence  of  a  statement  made  by  the  defendant  in  the  district 
attorney's  office,  that  such  statement  was  voluntarily  made,  where 
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the  statement  was  in  no  sense  a  eonfession  of  gniU  but  waa  Ib  ftbd 
an  assertion  of  innocense.     (IcL) 

88.  AjtauMENT  ow  DisTBiOT  Attoknxt^Punishmxnin— Hakklbsb  Ea- 
BOB. — It  is  error  for  the  district  attorney  in  his  argument  to  the 
jury  to  eall  their  attention  to  the  fact  that  the  punishment  for  em- 
bezzlement is  exactly  the  same  as  the  punishment  for  grand  larceny, 
but  such  misconduct  is  not  prejudicially  erroneous  where  the  jury 
is  admonished  to  disregard  the  statement.     (Id.) 

89.  Gb^nd  Labobnt— Thstt  of  Hobss— Suitioixmot  ov  EvmxMd^— 
Upon  a  prosecution  for  grand  larceny  in  stealing  a  horse  in  one 
county  and  driving  it  through  other  counties  into  the  eounty  where 
it  was  found  in  the  defendant's  possession,  proof  that  tho  defendant 
assumed  a  false  name  when  traveling  with  the  horse,  and  at  the 
time  of  its  sale  by  him  and  when  he  was  arrested,  t)aken  In  eon- 
nection  with  proof  of  such  possession,  and  the  inability  to  And 
the  person  from  whom  he  claimed  to  have  purchased  the  animal, 
is  sufficient  to  support  a  Tordict  of  conviction.  (People  t«  Cos^ 
419.) 

90.  EviDXNCB— Falsehood  of  Defendani^-Oonsciousmisb  of  Guwr^^ 

When  a  person  suspected  of  and  charged  with  crime  resorts  to  de- 
ception and  falsehood,  that  is  a  circumstance  which,  like  flight  and 
concealment,  tends  to  show  a  consciousness  of  guilt,  and  thereby 
strengthens  any  inference  of  guilt  arising  from  other  established 
facts.     (Id.) 

91.  Abgument  of  Distbict  Attobnst— Comiont  upon  Inabiutt  to 

Find  Alleged  Selleb  of  Hobse — Absence  of  Misoonduot. — ^In 
such  a  prosecution  it  is  not  misconduct  for  the  district  attorn^  to 
comment  upon  the  fact  that  the  return  upon  one  of  the  foreign  sub- 
poenas showed  that  the  person  from  whom  defendant  claimed  to 
have  purchased  the  horse  could  not  be  found,  and  in  stating  that 
that  was  some  evidence  of  the  fact  that  such  person  was  a  mythical 
person,  where  such  subpoenas  and  the  returns  thereon  were  offered 
and  received  in  evidence  without  limitation  upon  their  purpose. 
(Id.) 

92.  Ck)MMSNT  UPON  Defbaudinq  of  Pubghaseb— Admonition  fo  Dia- 

BEGABD- -Lack  of  Pbejudige. — In  such  a  prosecution  it  Is  miscon- 
duct to  urge  upon  the  jury  a  consideration  of  the  faet  that  the 
defendant  had  defrauded  the  purchaser  of  the  horse,  but  such  mia- 
eonduct  is  not  prejudicial  where  it  is  checked  almost  at  its  inception 
by  the  intervention  of  the  trial  court,  coupled  with  an  admonitioa 
to  the  jury  to  disregard  the  statement.  (Id.) 
98.  Mubdeb — Failubb  of  I^fendant  to  Testxft — Ebbonboub  Instsuo- 
TioN — Admission  of  Kiluno  but  in  Self-defense. — ^In  a  prosecu- 
tion for  murder,  where  the  defendant  did  not  testify  in  his  own 
behalf,  but  stood  silent  under  his  plea  of  not  guilty,  an  instruction 
that  the  defendant  did  not  deny  the  killing  but  claimed  that  it 
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was  done  in  self -defenBe,  is  prejndieiallj  erroneous,  in  the  absence 
of  direct  testimony  or  other  overwhelmingly  convincing  evidence 
connecting  the  defendant  with  the  homicide,  other  than  the  alleged 
confession  of  the  defendant     (People  v.  Andrade,  1.) 

94.  EviDXNGE  —  Possession  ow  Monxt  bt   Dxoeasxd.  —  Evidence  with 

respect  to  the  amount  of  money  which  the  deceased  had  on  his 
person  two  days  previous  to  the  finding  of  his  body  is  admissible, 
where  it  is  shown  by  other  evidence  that  the  deceased  had  the  pos- 
session of  such  money  the  day  before  the  finding  of  his  body  and 
then  exhibited  it  in  the  presence  of  the  defendant.     (Id.) 

95.  Conviction — Commission  of  Crime  With  Intent  to  Commit  Boh- 

BXBT — Inst&uction  Pkoperlt  Betused. — ^An  instruction  that  ''be- 
fore you  can  convict  the  defendant  of  the  crime  charged,  yon  must 
be  satisfied  beyond  a  reasonable  doubt  and  to  a  moral  certainty 
that  he  did  commit  such  a  crime  with  the  intent  and  motive  of 
robbery,  and  if  you  do  not  so  find  from  the  evidence  herein,  you 
must  acquit  him,"  is  properly  refused.     (Id.) 

06.  Involunta&t  Mansiauohtek  —  Death  fbom  Geoss  Nbgugknge  — 
Degree  of  Turpitude. — While  involuntary  manslaughter  may  be 
committed  in  two  different  ways,  the  legislature  has  not  recog- 
nized, as  between  those  ways,  any  distinction  in  the  degree  of 
turpitude  characterizing  that  crime;  in  other  words,  the  crime  is 
that  of  involuntary  manslaughter  whether  the  killing  be  committed 
in  the  execution  of  an  unlawful  act,  etc.,  or  in  the  execution  of 
a  lawful  act,  etc.,  or  where  death,  not  willfully  or  intentionally 
produced,  is,  nevertheless,  caused  by  the  gross  or  culpable  negli- 
gence of  the  defendant — ^negligence  which,  in  degree,  goes  so  far 
beyond  that  negligence  merely  which  suffices  to  impose  a  dvil  lia- 
bility for  damages  as  to  constitute  it  criminal  negligence,  for  which 
the  party  guilty  of  it  may  be  held  cnminally  liable.  (People  t. 
SidweU,  12.) 

97.  Neoliqencs  of  Special  OrnoEB — Bbeakino  into  Boom  With 
Loaded  Pistol  in  Hand — Discharge  from  Unknown  Cause — ^Ykr- 
DiCT  OF  Manslaughter. — In  the  prosecution  of  a  deputy  sheriff  and 
special  police  officer  for  the  crime  of  murder,  it  cannot  be  said,  as 
a  matter  of  law,  that  the  jury  were  not  justified  in  returning  a 
verdict  of  involuntary  manslaughter,  where  the  evidence  shows  that 
the  crime  was  committed  by  the  discharge  of  a  loaded  revolver 
through  some  unknown  cause,  while  in  the  hand  of  the  defendant  and 
while  he  was  engaged  in  forcibly  effecting  an  entrance  into  a  room 
where  gambling  was  going  on,  and  where  there  was  gathered  a 
number  of  persons  sitting  about  a  table  in  close  proximity  to  the 
door  broken  open  by  the  defendant,  and  it  appearing  that  he  was 
aware  of  their  presence  therein.  (Id.) 
98.  Verdict  of  Involuntary  Manslaughter — Gross  Neougenob  of 
Defendant — Rejection  of  Evidence — Bbfusal  of  Instructions — 
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Lack  of  Pbejudice. — ^Where  in  a  prosecution  for  murder  one  of 
the  issues  involved  in  the  charge  was  whether,  in  the  handling  of 
the  weapon,  at  the  time  of  the  fatal  shooting,  the  defendant  was 
culpably  negligent,  and  if  so,  whether  such  negligence  was  the  cause 
of  the  death  of  the  deceased,  and  the  jurj  returned  a  verdict  of 
involuntary  manslaughter,  which  crime  involves  no  element  of  in- 
tent, but  proceeds  solely  from  a  degree  of  negligence  which  makes 
the  act  of  killing  unlawful,  the  defendant  was  not  prejudiced  by 
alleged  erroneous  rulings  in  the  exclusion  of  evidence  and  in  the 
disallowance  of  instructions  justifying  his  conduct  in  breaking  into 
the  room  of  the  deceased,  and  his  right  to  cany  such  weapon  in  his 
hand  at  the  time  of  the  breaking.     (Id.) 

99.  Nkw  TbiaIt— Misoonduot  ow  Jubt— Aitidavitb  ov  Jubobs— Mia- 

TAKXN  Opinion  as  to  Natubx  of  Gbimx. — ^A  motion  for  a  new  trial 
upon  the  ground  of  the  misconduct  of  the  jury  is  properly  denied 
where  the  same  is  based  upon  affidavits  of  two  of  the  jurors,  in 
which  they  alleged  that  they  were  at  all  times  during  the  delibera- 
tions of  the  jury  of  the  opinion  that  the  defendant  was  entitled 
to  an  acquittal  at  their  hands,  and  so  voted  up  to  the  time  that  they 
were  led  to  believe  that  the  crime  of  involuntary  manslaughter  was 
not  a  felony  under  the  laws  of  the  state  of  CaUfomia,  and  that 
had  they  known  or  believed  that  it  was  a  felony,  they  never  would 
have  agreed  to  a  verdict  of  guilty  of  such  erime.    (Id.) 

100.  CiBonMSTANTiAL  EviDXNCX  —  INSTRUCTION.  —  An  instruction  that 
"there  is  nothing  in  the  nature  of  circumstantial  evidence  that  ren- 
ders it  any  less  reliable  than  other  classes  of  evidence,"  and  that 
''a  man  may  as  well  swear  falsely  to  an  absolute  Imowledge  of  the 
facts  as  to  a  number  of  facts,  if  true,  the  fact  on  which  the  guilt 
or  innocence  depends  must  follow,''  while  lacking  in  clearness  of 
expression  and  not  strictly  grammatical,  is  not  misleading.  (People 
▼.  Lim  Foon,  270.) 

101.  Dtino  Declaration— >Disbbgabd  bt  Jury— Inbtsuotion  Pbopxblt 
Refused. — An  instruction  in  which  it  was  declared  that  dying 
declarations  should  be  received  with  caution,  and  that  unless  it 
appeared  that  the  declaration  made  by  the  deceased  just  prior  to 
his  death  accusing  the  defendant  of  having  fired  the  fatal  shots  was 
made  "under  a  clear  opinion  of  impending  death,  yon  cannot  con- 
sider such  declaration  as  evidence  in  this  case,  and  the  court  cautions 
yon  .  .  .  not  to  give  as  much  weight  to  such  evidence  as  if  the  same 
statement  had  been  testified  to  In  health  and  subject  to  cross- 
examination,"  is  properly  refused,  where  the  jury  waa  instructed 
to  receive  with  caution  the  evidence  of  the  dying  declaration  "for 
the  reason  that  the  declarant  had  not  been  administered  an  oath, 
and  an  opportunity  for  cross-examination  has  not  been  afforded 
the  defendant  and  that  the  declarant  might  be  influenced  against 
the  defendant,"  and  for  the  further  reason  that  the  physical  eon- 
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dition  of  the  deeeaBod  when  making  the  statement  might  have 
been  such  as  to  render  questionable  the  reliability  of  his  deolaratioA 
(Id.) 

102.  IdENTITT  07  MUBPFBTO     OOKTUOT  OV  PbOOV— DUTT  TO  ACQDIT  DS- 

FBKDAK7V— Instruction  Psopeblt  Befussd. — An  inBtnietion  in  a 
proseeution  for  murder  that  if  the  jury  believed  from  the  eyidenee 
that  the  person  who  fired  the  fatal  shots  was  a  man  taller  and 
heavier  than  the  defendant,  it  was  their  dutj  to  acquit  the  defend- 
ant, "notwithstanding  that  eertain  witness  or  witnesses  maj  testify 
that  the  person  who  fired  such  shots  was  said  defendant,  neverthe- 
less, there  would  ezisrsuch  a  conflict  as  to  the  identity  of  the  per- 
son who  fired  such  shots  as  to  raise  a  reasonable  doubt  as  to  whether 
or  not  it  was  the  defendant,**  is  properly  refused.  (Id.) 
109.  Acquittal  of  Defendant — ^Bsasonablx  Doubt  of  Ouilt  bt  Sinoli 
JuKOE — Instruction  Pbopeblt  Refused. — An  instruction  advising 
the  jury  that  if  after  considering  all  the  evidence  "a  single  juror 
has  a  reasonable  doubt  of  the  defendant's  guilt,  arising  out  of  any 
part  of  the  evidence,  then  they  cannot  conviet  him,"  is  properly 
disallowed,  where  the  court  instructed  all  the  jurors  that  if  they 
entertained  a  reasonable  doubt  of  the  defendant's  guilt  or  'Sipon 
a  single  fact  or  element  necessary  to  constitute  the  crime,  it  is  your 
duty  to  give  the  defendant  the  benefit  of  such  doubt  and  acquit 
him."     (Id.) 

104.  Cbsdibilitt  of  Dying  Dbglabation — ^Belief  in  Hebsafteb — In- 
stbuction  Pbopeblt  Refused. — An  instruction  that  if  the  jury 
believed  that  the  deceased  "had  no  fear  of  God"  and  "had  no  eon- 
ception  of  life  after  death  wherein  he  would  receive  punishment  for 
failure  to  tell  the  truth,"  then  his  alleged  dying  declaration  should 
be  disregarded  "for  the  reason  that  there  was  no  compelling  cause 
to  tell  the  truth  in  the  hour  of  his  impending  death,"  is  properly 
refused,  in  the  absence  of  any  evidence  addressed  to  such  matter 
other  than  the  implication  that  the  defendant  might  have  been  an 
adherent  of  a  heathenish  religion  from  the  fact  that  he  was  a 
Chinaman.     (Id.) 

105.  Making  of  Dtino  Declaration— Desdub  to  Wreak  Venoeangb— 
Instruction  Properly  Refused.— An  instruction  that  if  the  jury 
found  that  the  deceased  was  actuated  in  making  his  alleged  dying 
declaration  "by  the  desire  to  wreak  vengeance  upon  some  person 
whom  he  might  believe  was  a  member  of  a  society  or  a  relative 
of  a  member  of  such  society  which  was  an  enemy  of  a  society  to 
which  the  deceased  belonged,"  it  would  then  be  their  duty  wholly 
to  disregard  such  declaration,  is  properly  refused,  in  the  absence  of 
any  evidence  justifying  such  implication.     (Id.) 

106.  Dying  Declaration — ^Evidence. — A  dying  declaration  is  admis- 
sible when  it  is  made  to  appear  that  the  declaration  was  made  by 
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a  dying  person  under  a  sense  of  impending  death,  and  that  sucb 
declaration  related  to  the  cause  of  his  death.     (Id.) 

107.  EVIDBNCa  —  FLIOHT  07  DxrSNDANT  — CteOSS-KXAMINATION  07  WIT- 
NESS— ^Limitation  not  £bbonbous« — Where  a  witness  to  the  bomi- 
eide  is  subjected  to  an  extended  cross-examination  as  to  the  direction 
In  which  the  defendant  ran  immediately  following  the  shooting,  it 
is  not  prejudicial  error  to  restrict  the  further  examination  of  the 
witness  as  to  how  near  he  wmi  to  the  defendant  when  the  latter 
passed  him.     (Id.) 

10ft.  Examination  o7  WnPNisoio  Dptt  07  Coust.— Where  it  is  evi- 
dent to  the  trial  court,  after  a  full  and  exhaustive  examination  of 
a  witness  upon  a  subject  concerning  which  particular  information 
is  desired,  that  nothing  more  can  be  accomplished  by  continuing 
the  inquiry,  it  is  the  duty  of  the  court  to  put  an  end  to  such  exam- 
ination.    (Id.) 

too.  New  Tbul— Imfkaohing  Etidkngi.— It  is  not  an  abuse  of  discre- 
tion to  refuse  a  new  trial  in  such  a  prosecution  upon  the  ground  of 
newly  discovered  evidence,  where  it  is  apparent  from  the  affidavits 
in  support  of  the  motion  that  the  only  purpose  which  the  evidence 
referred  to  therein  could  accomplish  would  be  the  impeachment  of 
two  witnesses  who  testified  for  the  prosecution  and  whose  testi- 
mony was  itself  wholly  in  impeachment  of  the  testimony  of  the 
defendant  and  his  witnesses  upon  the  question  of  the  alibi  sought 
to  be  shown  by  the  accused.    (Id.) 

110.  MuBDES — Evidence — Pboo7  07  Coepus  Delicti — Admission. — In 
a  prosecution  for  murder  proof  of  the  corpus  delicti  of  the  conclu- 
sive and  convincing  character  required  to  support  a  conviction  of 
the  crime  charged  is  not  a  prerequisite  to  the  reception  in  evidence 
of  the  extra-judicial  statements  of  the  defendant  that  he  had 
killed  the  deceased,  but  prima  facie  proof  is  sufficient  for  that 
purpose.     (People  v.  Wagner,  363.) 

111.  SurriciENCT  07  Pboo7  07  CoBPUB  Deuotl — In  this  prosecution  of 
a  son  for  the  murder  of  his  father,  it  is  held  that  the  evidence  was 
sufficient  prima  facie  to  establish  the  corpus  delicti  as  the  founda- 
tion for  the  admission  in  evidence  of  the  extra-judicial  statements 
of  the  defendant  that  he  caused  the  death  of  the  deceased.     (Id.) 

112.  Admissions  07  Dxtendant — Obdeb  07  Pboo7. — In  the  absence  of 
a  showing  of  prejudice,  there  is  no  error  in  admitting  in  evidence 
the  defendant's  extra-judicial  statements  prior  to  the  proof  of  the 
corpus  delicti,     (Id.) 

lis.  Besui/f  07  Expebiments — ^When  Inaomibsiblb. — In  a  prosecution 
for  murder  it  is  prejudicial  error  to  permit  the  state,  over  the  objec- 
tion of  the  defendant,  to  show  the  result  of  certain  experiments 
made  by  the  district  attorney  and  peace  officers  with  shots  fired 
fxmn  the  gun  which  killed  the  deceased  at  and  into  cardboards  and 
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blockB  of  wood  which  were  intended  to  represent  the  deceased,  for 
the  purpose  of  rebutting  the  statements  of  the  defendant  that  the 
killing  was  accidental,  in  the  absence  of  a  showing  that  the  experi- 
ments were  made  under  eircumstances  and  conditions  which  were 
the  same,  or  substantially  the  same,  as  those  which  existed  when 
the  killing  occurred.     (Id.) 

114.  EVIDENOS    OV    EZPEBIMIMTS--DlS0B3BTI0N— PBXIJinNAET    PbOOV. — 

While  the  admission  of  evidence  showing  the  results  of  experiments 
is  largely  within  the  discretion  of  the  trial  court,  nerertheless  the 
admission  of  such  evidence  is  regulated  and  must  be  controlled  by 
the  well-settled  rule  that  it  must  be  first  shown  that  the  experiments 
relied  upon  were  made  under  conditions  and  circumstances  which 
were  essentially  the  same  as  those  which  existed  when  the  alleged 
occurrence  took  place.     (Id.) 

115.  Instruction— iMMATiBiALiTY  ov  Eyidxngb  ow  £zpebimbnt8.^Ab 
instruction  declaring  that  the  evidence  of  the  results  of  experiments 
should  not  be  "considered  material  and  effective  nor  conclusive,  but 
as  a  mere  circumstance  to  be  considered  in  connection  with  other 
evidence  in  the  case,"  is  erroneous  in  the  particular  that  it  declares 
that  evidence  of  the  results  of  experiments  was  neither  material  nor 
effective,  and  should  not  be  given,  notwithstanding  it  correctly  stated 
the  law  to  the  extent  that  such  evidence  was  to  be  considered  by 
the  jury  with  the  other  evidence  in  the  case.     (Id.) 

116.  CONFLICTINa    BESULTS    of    EzPEBIMENTS  —  DiSBEGABD    BT    JUBT — 

Erroneous  Instruction. — An  instruction  to  the  effect  that  if  the 
evidence  of  the  respective  experiments  made  by  the  prosecution  and 
defendant  under  similar  circumstances  showed  different  results,  then 
the  result  of  each  experiment  should  be  disregarded  by  the  jury,  is 
erroneous,  as  such  a  situation  amounts  to  no  more  than  a  conflict 
of  evidence,  which  should  be  left  to  the  jury  for  decision*     (Id.) 

117.  Experiments  Under  Different  Conditions— Disregard  of  Eyi- 
denge—Propsr  Instruction. — The  refusal  to  instruct  the  jury  to 
the  effect  that  the  evidence  of  the  results  of  the  experiments  made 
by  the  prosecution  should  be  disregarded  unless  the  jury  found  that 
those  experiments  were  made  under  conditions  and  circumstances 
which  were  the  same,  or  substantially  the  same,  as  those  which 
existed  at  the  time  of  the  killing,  is  error,  as  the  determination 
of  the  trial  court  before  ruling  upon  the  admissibility  of  such  evi- 
dence is  not  conclusive  upon  the  jury.     (Id.) 

118.  Oral  Admissions  —  Cautious  Consideration  —  Refusal  of  Ih« 
STRUCTiON — Absence  of  Error. — The  refusal  to  instruct  the  jury  to 
the  effect  that  evidence  of  oral  admissions  should  be  viewed  and 
considered  by  the  jury  with  caution  is  not  reversible  error.     (Id.) 

119.  Conviction  upon  Admissions— Establishment  of  Cobpub  Delicti 
—Requested  Instruction— Refusal  Pbejudioial  Ebbob.— Ib  this 
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prosecution  it  is  held  that  under  the  partienlar  and  peenliar  eirenm- 
stances  the  court  erred  to  the  substantial  prejudice  of  the  defend- 
ant in  refusing  to  charge  the  jury  at  the  request  of  the  defendant 
as  follows:  "You  are  instructed  in  this  ease  that  before  jon  can 
convict  the  defendant  jou  must  be  convinced  from  the  evidence 
beyond  a  reasonable  doubt  and  to  a  moral  certainty  that  a  criminal 
homicide  was  in  fact  committed;  and  jon  must  be  so  convinced  by 
evidence  other  than  or  in  addition  to  the  statements  or  admissions 
of  the  defendant,  and  this  evidence  must  be  sufficient  to  establish 
that  the  death  of  the  deceased  was  produced  bj  the  criminal  act  of 
some  person  and  was  not  the  result  of  accident  The  production 
of  the  dead  body  does  not  alone  establish  the  criminal  homicide; 
and  proof  of  the  dead  body  alone  found,  with  the  statements  of  the 
defendant,  would  not  be  sufficient  to  convict,  for  there  must  be  some 
evidence  tending  to  show  the  commission  of  a  homicide  before  the 
statement  of  the  defendant  would  be  admissible  for  any  purpose; 
and  hence  if  you  believe  in  this  case  that  the  only  evidence  which 
shows  that  a  crime  was  committed  is  the  production  of  the  dead 
body  of  the  deceased,  coupled  with  the  admissions  or  statements  of 
this  defendant,  then  it  is  your  duty  to  acquit  this  defendant.''     (Id.) 

120.  EzTEA-juDiGiAL  CONFESSIONS — ^Whsn  Insuitigxxnt.— A  defendant 
charged  with  crime  must  not  be  convicted  ui>on  his  extra-judicial 
confessions  or  admissions,  unless  such  confessions  or  admissions  be 
corroborated  by  proof  aliiunde  of  the  eorpua  delicH,    (Id.) 

121.  MUBDEI^—CftEDIBILITT  OF  WlTNlSS — IMPBOBABILITT  OF  OoiCMISnON 

OF  Ceimx  bt  Defendant — Affxal— Bxview. — Upon  appeal  from  the 
judgment  and  order  denying  a  new  trial  in  a  prosecution  for  the 
crime  of  murder,  it  cannot  be  urged  as  grounds  for  reversal  that 
the  jury  should  not  have  believed  the  testimony  of  the  chief  wit- 
ness for  the  prosecution  as  to  an  alleged  confession  made  to  him  by 
the  defendant  because  of  the  existence  of  a  feeUng  of  unfriendli- 
ness  between  the  witness  and  the  defendant,  and  the  improbability 
of  the  commission  of  the  crime  by  the  defendant  by  reason  of  his 
departtire  and  return  to  the  place  of  the  erime,  and  such  questions 
were  for  the  determination  of  the  jury,  and  of  the  trial  court  upon 
the  motion  for  a  new  trial.     (People  v.  Yillalovas,  587.) 

122.  Mdbdbb — iNSTBucnoNft— Whsw  Refusal  to  Instbuot  ck  ICav* 
8LAU0HTEB  Ebboneous. — In  a  prosecution  for  murder  the  court  may 
properly  refuse  to  instruct  the  Jury  that  they  may  return  a  verdict 
of  manslaughter,  if  the  evidence  clearly  shows  that  the  crime  com- 
mitted was  not  manslaughter;  but  where  the  evidence  is  such  that 
the  jury  would  be  warranted  in  returning  a  verdict  of  manslaughter, 
it  is  prejudicial  error  for  the  court  to  refuse,  at  the  request  of  the 
defendant,  to  instruct  the  jury  that  it  might,  if  the  evidence  war- 
ranted it,  find  the  defendant  guilty  of  manslaughter.  (People  y. 
Wilson,  568.) 
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123.  MANSiAucraTEBr— I>inNrnoNd — ^Mandaughter  is  the  unlawful  kfll' 
ing  of  a  human  being,  without  malice;  and  one  of  the  eonditlone 
deseribed  in  the  code  definition  is  that  of  an  inyolnntarj  killing  'in 
the  eommiasion  of  an  unlawful  aet,  not  amounting  to  felonj."    (Id.) 

124.  MusDEB— Pbxjudigial  Rbmabks  07  Ooumv— Intimation  oy  Falsity 
OF  Detensk. — In  a  prosecution  for  murder  it  is  prejudicial  error 
for  the  court,  in  the  presence  and  hearing  of  the  jury,  when  ruling 
upon  an  objection  to  evidence  offered  in  support  of  the  defendant's 
plea  of  self-defense,  to  remark  that  the  daim  that  the  deceased 
took  the  dagger,  bj  means  of  which  the  killing  was  accomplished, 
from  the  person  of  the  defendant  was  "an  absurdity,''  and  that  the 
alleged  threat  of  the  deceased  to  kill  the  defendant  was  ''a  mere 
idle  statement  made  bj  the  deceased."    (People  y.  Pitisci,  727.) 

125.  iNSTEUOnON — ^DlSCLAIlCEB   OF    OPINION — ERROE    NOT    CURBD.^^UCh 

error  is  not  cured  bj  an  instruction  given  to  the  jury  upon  the 
conclusion  of  the  argument  upon  the  admissibility  of  such  evi- 
dence that  there  was  no  intent  upon  the  part  of  the  court  to  show 
its  belief  in  either  the  truth  or  falsity  of  the  testimony,  nor  to 
intimate  any  personal  view  as  to  its  value.     (Id.) 

126.  INSTBUOTION  TO  DiSBXGAXD  MlSOONDUOT— BeMOVAL  OF  PeEJTTDIOB— 

General  Bulb  Inapplioable. — ^While,  ordinarily,  an  admonition  of 
the  trial  court  to  the  jury  to  disregard  misconduct  of  either  the 
judge  or  district  attorney  will,  in  the  absence  of  an  affirmative  show- 
ing of  injury,  suffice  to  remove  any  prejudice  resulting  therefrom  ia 
the  minds  of  the  jury,  which  rule  is  founded  upon  the  presumption 
that  the  jury  will  heed  the  admonition  of  the  trial  judge,  such  pre- 
sumption does  not  prevail  in  the  presence  of  an  impropriety  upon  the 
part  of  the  trial  judge,  which  in  its  very  nature  was  calculated  to 
weaken,  if  not  utterly  destroy,  a  legitimate  and  substantial  defease 
apparently  interposed  in  good  faith.    (Id.) 

127.  Alleged  Threat  of  Deceased  —  PIboof  Beyond  Bbasonabli 
Doubt— Erroneous  Instruction^ — ^An  instruction  given  at  the  re- 
quest of  the  prosecution  which  in  effect  charged  the  jury  not  to 
conidder  the  alleged  threat  of  the  deceased  to  kill  the  defendant, 
unless  that  fact  had  been  clearly  established  in  evidence  beyond 
all  reaeonable  doubt,  is  clearly  erroneous,  as  such  fact  need  be 
proved  only  by  a  preponderance  of  the  evidence.    (Id.) 

128.  Misconduct  of  District  Attornet — Stateicent  of  Contents  of 
Excluded  Letter. — It  is  misconduct  for  the  district  attorn^  to 
state  to  the  court,  in  the  presence  and  hearing  of  the  jury,  the 
contents  of  a  letter  addressed  to  the  deceased  and  purporting  to  have 
been  written  by  her  husband,  upon  a  second  attempt  to  get  the 
letter  in  evidence,  where  the  letter  had  been  read  l^  the  sonrft 
upon  its  first  offer.    (Id.) 

MOsLApp.— M 
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CRIMINAL  LAW  (Gontiniied). 

129.  Pebjuby—Dxnial  oy  Oouubohov  or  JuDeMniT— JuDoicBfr  fiir 
Aside. — A  prosecution  for  perjury  agalnit  an  attomej  baaed  npoa 
a  charge  that  he  falselj  denied  under  oath  that  he  eoUeetied  and 
received  a  certain  eum  of  monej  on  aeeonnt  of,  and  in  settlement 
of,  a  judgment  obtained  in  an  action  in  f ayor  of  hii  elient,  eannot 
be  maintained  where  it  appean  from  fhe  proof  that  the  onlj  judg- 
ment rendered  in  the  action  was  set  aside  bj  reason  of  an  error  in 
computation  of  the  amount  found  to  bo  dna.  (People  T.  MeLeod, 
539.) 

130.  Ungebtaintt  dt  Evidingi— Grantiko  Nsw  Tbial— DUOBXnON  OF 
OoxTBT. — In  such  a  case,  where  it  appeared  that  the  OTidenee  in  the 
action  brought  bj  the  defendant  for  his  dient  upon  a  elaim  against 
a  third  party  was  indefinite  and  uncertain  as  to  whether  the  defend- 
ant herein  had  received  anything  which  he  had  a  right  to  deem  paid 
to  him  in  settlement  of  the  claim  sued  upon,  there  was  no  abuse  of 
discretion  on  the  part  of  the  trial  court  herein  in  making  a  general 
order  granting  a  new  trial.     (Id.) 

.iSl.  SATisrAcnoN  of  Judgment — ^Dilivert  ih  Esobow— Estofpke^— 
Burden  of  Proof. — In  an  action  brought  by  the  client  against  the 
attorney  for  money  had  and  received,  the  defendant  was  not  es- 
topped from  denying  that  he  received  full  payment  of  the  judgment 
because  his  answer  admitted,  by  not  denying,  the  execution  of  the 
satisfaction,  where  it  appears  that  the  satisfaction  was  placed  in 
escrow  and  it  was  not  shown  that  it  was  filed  or  even  delivered  to 
anyone  authorized  to  file  it,  except  upon  conditions  not  shown  to 
have  been  performed;  and,  moreover,  the  action  being  for  mon^ 
had  and  received  in  a  certain  sum  alleged  to  have  been  received  by 
defendant  for  the  use  of  plaintiff,  it  devolved  upon  plaintiff  to  show 
that  defendant  received  said  sum,  or  some  part  thereof,  in  order 
to  recover  judgment.     (Id.) 

132.  Bapb— Female  Under  Aos  of  Oonbsmv— EvmBNCR-^OosBOBQiA- 
TioN — Aooompuce. — ^A  female  under  the  age  of  consent  is  not  an 
accomplice  in  the  crime  of  rape  committed  upon  her,  nor  does  the 
law  require  that  her  testimony  be  supported  hj  eorroboratioa  in 
order  to  sustain  a  conviction.    (People  t.  Bemon,  424.) 

183.  MiSOONDUOT   OF    DISTRICT   AtTORNET— LAOK  OiF  PRSJUDIOB. — Li  R 

prosecution  for  rape  on  a  girl  under  the  age  of  consent  it  is  mis- 
conduct for  the  district  attorn^,  on  cross-examination  of  a  witness, 
to  ask  whether  the  sister  of  tiie  prosecutrix  told  the  witness  that 
defendant,  her  father,  did  the  same  things  to  her  that  be  WRt 
charged  with  doing  to  the  prosecutrix;  but  where  the  court  sos- 
tained  the  objection  of  the  defense  to  the  question  and  charged  the 
jury  to  disregard  the  statements  of  counsel  and  all  evidenee  not 
presented  in  a  legal  way,  and  the  district  attorney  ahandonod  the 
subject,  the  misconduct  was  not  prejudicial.  (Id.) 
8ee  Attorney  at  Law,  1,  2;  Parent  and  Child. 
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DAIRY. 

1.  Daiet  Aer— FAiLxns  to  Bioistee  Daiet— yALnnrr  of  OomntAOfB 
roB  Sale  of  Milk— Maintbnanob  of  Aotions — Constbuohon  of 
Statute.— An  owner  of  a  dairy  where  more  than  four  eowa  aro 
milked  is  not  prohibited  from  maintaining  an  aetion  for  the  sale  of 
milk  on  the  theory  that  the  contract  for  the  sale  was  void  beeaneo 
of  the  failure  of  saeh  owner  to  register  his  dairy  with  the  state 
dairy  burean,  as  required  by  sectioxui  6  and  16  of  the  Dairy  Aet 
(Stats.  1911,  p.  959),  as  such  aet  does  not  prohibit  the  sale  of 
milk  which  is  pure  and  wholesome,  from  an  unregistered  dairy, 
but  merely  makes  the  failure  to  register  a  misdemeanor.  (Lnehiai 
V.  Roux,  755.) 

2.  Action  foe  Milk  Sold— Capaoitt  io  Sue — Suffioienot  of  Toid- 

INGS. — In  an  action  to  recover  for  the  sale  of  milk  by  the  owner 
of  an  unregistered  dairy,  the  finding  "that  the  sale  of  milk  .  •  . 
was  not  a  wrongful  sale  within  the  meaning,  or  in  violation  of 
sec.  16,  or  of  sec.  29,  or  of  see.  6,  or  of  any  section  whatever  of 
the  Act  of  the  Legislature,  etc.,"  sufficiently  covers  the  issue  raised 
by  the  allegations  of  the  answer  as  to  the  lack  of  legal  capacity  9« 
the  plaintiff  to  sue  by  reason  of  his  omission  to  register  his  datiy 
as  required  by  the  statute.    (Id.) 

DAMAGEa 

1.  Beeach  of  GbNTEAor  OF  PuEOHASB— Geowino  Cbof  of  Afpli»— 
Loss  BT  Elements  —  Ezgesbivs  Judgment. — In  an  action  for 
damages  for  breach  of  a  contract  to  purchase  a  gprowing  crop  of 
apples,  it  is  error  to  award  the  plaintiff,  as  damages,  the  full  contract 
price,  without  taking  into  account  the  cost  of  picking,  nailing  the 
shook,  and  hauling  the  apples  to  the  designated  point  of  shipment  and 
putting  them  on  board  the  cars,  which  the  plaintiff  was  obligated 
to  do  under  the  terms  of  the  contract,  notwithstanding  the  apples 
were  destroyed  by  the  elements  before  harvesting  through  the  al- 
leged fault  of  the  defendant  in  not  furnishing  the  necessary  materials 
and  boxes  for  such  purpose.     (Griffith  v.  Welbanks  ft  Co.,  238.) 

2.  Teue  Measuee  of  Damages  —  Section    3300,  Civil  Code. — ^In"  an 

action  for  damages  for  breach  of  a  contract  to  purchase  a  growing 
crop  of  apples  which  was  destroyed  by  the  elements  before  it  was 
harvested,  and  was  never  in  a  condition  to  be  delivered  to  the  buyer, 
section  3300  of  the  Civil  Code,  and  not  section  3311,  furnishes  the 
true  measure  of  damages.     (Id.) 

3.  Evidence — Maeket  Value  of  AppLEs.->Where  there  is  a  dispute 
as  to  the  contract  price  of  the  apples,  it  is  error  to  strike  out 
testimony  as  to  their  market  value.     (Id.) 

See  Fraud,  1-4;  Lease,  1,  2;  New  Trial,  »-ll;  Bale,  1-7,  27| 
Vendor  and  Vendee^  i-6. 
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DEBTOB  AND  GBEDITO(B.    See  Aeeoimt;  Banknptej;  Dee^  4^  9f 
Frandy  9;  Fraudulent  Coanr^janoe. 

DEED. 

1.  Delivkrt  to  Thibo  Pabtt  —  VxsnNO  of  Tin«— Esssntiaia-^ 
It  is  abeolntelj  essential  to  tlie  yaliditj  and  eifeetiTeness  of  a  deed 
in  escrow  that  it  be  deliyered  to  a  third  person  for  the  grantee  be> 
7ond  anj  power  in  the  grantor  to  recall  or  revoke  it.  (Bagan  t. 
Bagan,  63.) 

9.  QuiXTiNa  TiTLB— Delivert  ov  Deed  —  Findino  Buppobtid  bt  En- 
DENGSE. — In  this  action  to  quiet  title,  wherein  the  real  qneetion  at 
issue  was  whether  or  not  the  deed  under  which  the  defendant  elalmed 
title  was  ever  in  fact  delivered  by  plaintifTs  intestate,  it  is  held 
that  the  evidence  is  sufficient  to  support  the  finding  that  the  grantor, 
about  three  weeks  before  his  death,  delivered  the  deed  to  the  gian- 
tee  with  the  intention  that  the  titie  should  vest  absolutelj  in  the 
latter,  regardless  of  whatever  doubt  may  be  entertained  as  to  the 
■uffieiency  of  the  first  manual  tradition  of  the  deed  to  eonstitnte  a 
legal  delivery.     (Id.) 

8.  Community  Propebtt— €k)NVETANGE  bt  Hu8banx>— Vai.uibxa  Ooh- 
BiDE&ATiON— Consent  oy  Wife  Not  Necbssa&t. — ^The  husband  has 
the  right  to  make  a  convejance  of  the  community  property  without 
the  consent  of  his  wife,  where  it  is  made  upon  a  valuable  and  ade- 
quate consideration.     (Id.) 

4.  CONVETANGB    TO    HUSBAND    AND    WiFE— TENANTS    IK    GbMMON— AB- 

BTTMPTiON  OF  MoBTOAOE— Pebsonai.  Liabiutt. — ^The  insertion  of  the 
names  of  a  husband  and  wife  as  grantees  in  a  deed  creates  the  rela- 
tion of  tenants  in  common  between  them,  and  where  the  grantees 
accept  such  a  deed  containing  a  provision  that  the  deed  is  subject 
to  a  deed  of  trust  and  also  a  mortgage  which  the  grantees  agree  to 
pay,  the  latter  become  personally  liable  for  the  amount  of  the  obli- 
gations which  the  encumbrances  secure,  after  such  security  is  prop- 
erly exhausted,  even  though  the  signature  of  the  grantees  is  not 
appended  to  the  deed.  (Lick  v.  Anderson,  491.) 
0.  LuBiUTT  OF  Wife — Sufficienot  of  Evidenob. — In  such  a  ease, 
where  there  was  substantial  evidence,  in  addition  to  that  furnished 
upon  the  face  of  the  deed  and  the  fact  that  the  wife  several  months 
after  the  execution  and  delivery  of  the  deed  to  her  husband  joined 
in  a  conveyance  of  the  property  and  of  the  title  insurance  policy, 
to  the  effect  that  she  was  made  aware  of  the  fact  and  contents  of 
the  deed,  at  or  about  the  time  of  the  transaction,  and  the  title  of 
the  property  was  permitted  to  remain  in  their  names  as  tenants  in 
common  for  several  months  vrith  such  knowledge  and  without  any 
objection  on  her  part,  the  evidence  is  sufleient  to  sustain  a  finding 
that  the  transaction  was  not  one  in  which  the  husband  was  dealing 
with  his  separate  property,  but  that  the  property  received  by  himaelf 
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DBED  (Contiinied). 

and  hii  wife  wu  eommiinitr  pioperty,  and  that  tha  latter  vaa  aoa- 
iulted  and  advised  aa  to  the  same.    (Id.) 
Bee  Adrerse  Poaseanon,  l,  4;  Bona  FIda  Farehaaeri  FnmdoleBl 
Oonv^Tanee. 

DBFAX7LT.    Sea  Piaetiee^  C 

DI70BC1B. 

!•  SxTBSEQxnDiT  ACTION— Bb8  AdiJitdioata.— Ib  an  aatkm  for  diroTeay 
wherein  the  decree  was  granted  to  the  wife  upon  her  eron-edmplaint 
alleging  extreme  emelty,  the  plaintiff  cannot  contend  that  tha 
matters  set  np  in  such  cross-complaint  were  made  issues  l^  the 
reepectiTO  pleadings  in  a  former  divorce  action  denying  the  parties 
a  divorce,  where  the  plaintiif  in  his  answer  to  such  cross-oomplaint 
failed  to  plead  to  such  judgment,  and  there  is  nothing  in  the  record 
relating  to  such  judgment,  other  than  the  mere  pleading  of  the  same 
in  the  answer  to  the  original  complaint    (Benson  y.  Benaon,  87.) 

2.  EZTBBMX  GbUELTT  —  AOTS     SUBSEQUENT    TO    FOBlOB    JUDGMENT— 

Plea  of  Bes  Adjudigata  not  Maintainabul — ^A  plea  of  ret  adjudi- 
aato  cannot  be  maintained  against  an  action  for  divorce  on  the 
ground  of  extreme  crueltj,  where  the  acta  charged  occurred  after 
the  judgment  in  the  former  action  was  rendered.    (Id.) 

8.  SviDSNGB— Willingness  to  Betubn  to  Husband — ^Exclusion  oy 
TESTiif ONT — ^Lack  07  Pbejudigb. — In  an  action  for  divorce  wherein 
a  decree  was  granted  to  the  wife  upon  her  cross-complaint  alleging 
extreme  cruelty,  it  is  not  prejudicial  error  to  refuse  to  permit  her  on 
cross-examination  to  state  whether  or  not  she  was  willing  to  go 
back  to  her  husband,  and  Hve  with  him,  where  it  appears  from  the 
evidence  that  such  question  would  have  been  answered  in  the  nega- 
tive if  allowed,  and  that  both  parties  had  been  pendstentlj  engaged 
in  an  effort  to  get  rid  of  each  other  upon  what  appears  to  be  soi&cient 
reason.     (Id.) 

i.  Support  and  Maintenange  oy  Minob  Chiiaben— Beasonablb  Air 
LOWANGE. — ^An  allowance  of  fifteen  dollars  per  month  to  each  of 
the  three  minor  children  of  the  marriage  for  their  support  and 
maintenance  is  not  unreasonable  aa  against  the  father,  where  he  is 
shown  to  be  a  oarpenter  and  building  eontraetor,  earning  good  wages, 
and  usuallj  employed.     (Id.) 

6.  Detaui^— FiNDiNoa— OoNSTBUGHGN  OF  SEonov  181,  Civil  Oodi.— 
Under  the  provision  of  section  131  of  the  Civil  Code,  requiring  that 
in  actions  for  divorce  the  court  must  file  its  decision  and  conclu- 
sions of  law  ''as  in  other  cases,**  the  quoted  words  refer  to  tha  form 
of  the  findings,  and  are  not  to  be  taken  as  intended  to  relieve  the 
trial  judge  in  cases  where  default  has  been  entered  in  a  divorce 
action  against  one  of  the  parties  from  making  Ua  deeialon  in 
writing.     (Perkins  v.  Perkins,  68.) 
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6.  Detaui/p— Is8UES.->Iii  view  of  the  eode  prorifion  that  no  diToroe 

ean  be  granted  upon  the  default  of  the  defendant,  or  npon  the  oa 
eorroborated  gtatement,  admission,  or  teetimonj  of  the  parties,  there 
are  issues  to  be  tried  in  actions  where  the  adverse  party  has  suffered 
default,  as  well  as  in  eases  where  answers  are  filed.     (Id.) 

7.  BzTBEMX  CEtuEx/TY  —  Gbixvous  Mkntal  Svitbbino. — Ja  order  to 
constitute  extreme  cruelty  of  the  character  of  grierous  mental  suffer- 
ing, it  is  no  longer  necessary,  as  announced  in  the  earlier  deeisions, 
that  a  perceptible  effect  of  such  suffering  should  be  produced  upon 
the  body  or  health  of  the  complaining  party,  but  the  rule  is  that 
whether  in  any  given  ease  there  has  been  inflicted  "grierous  mental 
suffering"  is  a  pure  question  of  fact,  to  be  deduced  from  all  the 
circumstances  of  each  particular  ease,  keeping  always  in  Tiew  the 
intelligence,  apparent  refinement^  and  delica^  of  sentiment  of  the 
complaining  party.     (Id.) 

$•  BVIDENOK  —  DiSAGBXKABLB   CONDUOT  07  DXfBMDANT— UlfWlBBiimi 

BisTBionoN  07  PLAiKTinr's  EzAiONATiDN.— In  an  aetioB  for  A- 
Toree  on  the  ground  of  extreme  cruelty,  it  is  prejudicial  error  to 
refuse  to  permit  the  plaintiff,  while  being  examined  by  her  own 
counsel,  to  testify  as  to  the  acts  of  the  defendant  at  the  times  he 
would  intrude  himself  upon  her  privacy,  on  the  ground  that  the  wit- 
ness should  not  be  embarrassed  as  to  matters  that  could  not  be 
corroborated,  and  that  such  testimony  would  be  of  no  value  and  dis- 
regarded by  the  court.     (Id.) 

9.  Bights  of  LinaANTS  —  Duty  oy  Court. — ^In  actions  for  diToxee^ 
the  complaining  party  has  the  same  right  as  any  other  litigant  in 
any  other  class  of  actions,  not  only  to  the  opportunity  to  present 
fully  his  or  her  case,  but  to  every  reasonable  assistance  of  the  court 
in  the  premises.     (Id.) 

10.  Subject  oy   Mental  Cbuei;ty  —  Testimony  or  PHY8iciAN8.r-Ia 

such  an  action,  physicians  of  the  plaintiff  may  testify  generally  as 
to  the  subject  to  which  plaintiff  ascribed  her  disturbance  of  mind 
and  health  when  she  consulted  them,  as  corroborative  of  her  daim 
that  the  same  was  due  to  marital  difficulties.     (Id.) 

11.  CoBBOBOEATioN  07  AoTS  or  Gbueuty. — ^Whou  the  cruelty  consists 
of  successive  acts  of  ill  treatnient,  it  is  not  necessaiy  that  there 
should  be  direct  testimony  of  other  witnesses  to  eveiy  act  sworn 
to  by  the  plaintiff;  it  is  sufScient  corroboration  if  a  considerable 
number  of  important  and  material  faets  are  so  testified  to  by  other 
witnesses,  or  there  is  other  evidence,  circumstantial  or  direct,  which 
strongly  tends  to  strengthen  and  confirm  the  statements  of  the 
plaintiff.     (Id.) 

12.  BsooBi)  ON  AFPEAir— Affidavit  not  Pakt  or  Judgmsnt-eolu — Ob 
an  appeal  from  an  order  setting  aside  a  final  decree  of  divorce, 
an  aflidavit  in  the  transcript  which  appellant  claims  contains  a  state- 
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DIYOBCB  (CoDtinued). 

inent  of  facts  which  led  the  lower  eonrt  to  make  aa  erdar  for 
pro  tvne  entry  of  the  interloeutoiy  decree,  which  affidayit  comee  into 
the  transcript  under  a  eertiflcate  describing  it  as  part  of  tha  jndg^ 
ment-roI]|  but  which  is  not  a  part  of  the  judgment-roll  and  does  not 
appear  to  have  been  one  of  the  papers  used  in  eonneetion  with  the 
order  from  which  the  appeal  is  taken,  eannot  be  legally  taken  eog- 
nizance  of.    (Nolte  v.  Nolte,  126.) 

18.  BuFFiGDENCT  or  Faots  TO  AuTHOBUS  Obdeb— FkismcpnoN.-- Such 
defect  is  immaterial,  since  facts  sofieient  to  satisfjr  the  court  may 
haye  existed  and  may  hare  been  shown  to  the  court;  and,  since 
no  appeal  appears  to  have  been  taken  from  the  judgment,  it  will 
be  presumed  that  the  court  had  before  it  facts  suifident  to  authorize 
such  order  to  the  full  extent  that  the  order  may  legally  be  made 
under  any  circumstances.     (Id.) 

14.  JuDGHiNT— Entbt  Nuno  Pbo  TuNa— While  the  power  of  a  court 
over  its  records,  in  order  to  make  them  speak  the  truth,  is  fully  rec- 
ognized, and  for  that  purpose  errors  or  omissions  in  the  entry  of 
judgments  may  in  some  instances  be  corrected  by  entering  them  as 
of  the  date  when  rendered,  the  full  effect  of  a  nunc  pro  tunc  order 
is  limited  so  as  to  prevent  results  not  contemplated  by  the  law. 
(Id.) 

15.  Entbt  or  Inteblooutobt  Dscbeb  Nuno  Pbo  Txtho— Void  Entbt 
07  Final  DBGBBB.^Section  131  of  the  Civil  Code  contemplates  that 
a  final  decree  of  divorce  shall  not  be  entered  until  after  the  ex- 
piration of  the  time  within  which  an  appeal  may  be  taken  from  the 
interlocutory  decree,  nor  during  the  pendency  of  such  appeal  if  taken, 
and  the  entry  of  the  interlocutory  decree  nunc  pro  tunc  as  of  an 
earlier  date  does  not  affect  the  time  prescribed  within  which  an 
appeal  may  be  taken;  and  the  entry  of  a  final  decree  within  a  week 
after  the  actu(U  entry  of  the  interlocutory  decree  nunc  pro  tunc 
as  of  a  date  one  year  previous  is  void,  and  may  be  vacated  on  motion 
of  either  party  or  of  the  court    (Id.) 

EASEMENT. 

Bight  or  Wat  bt  Nioessitt.— A  right  of  way  1^  necessity  eaa  only 
be  claimed  and  held  where  it  furnishes  the  only  way  by  which 
access  may  be  had  to  the  property  of  the  claimant.  (Lapique  t. 
Morrison,  186.) 

See  Adverse  PossesrioUy  8,  1. 

EJECTMENT. 

1.  ExEcuTOBT  Contbaot  ow  Sau— Bboovbbt  or  POssBBnoir  BT  Tai- 

DOB — Pleading — SurnciXNCT  or  Comflaint. — ^A  complaint  in  an 

action  by  a  vendor  to  recover  the  possession  of    land  of    which 

the  vendee  was  in  posseBsion  under  an  executory  contract  of  sale. 
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EJECTMENT  (Cbntinued). 

wlueh  allege!  ownership  and  right  of  possession  in  the  plaintiff  and 
the  failure  of  the  defendant  to  eomplj  with  the  terms  of  the  con- 
tract as  to  the  payment  of  the  price,  followed  by  an  allegation  of 
demand  for  sach  payment  or  possession,  states  a  canse  of  action  in 
ejectment.  (Sweet  t.  Bichvale  Land  Go.,  111.) 
2.  Begovebt  or  Possession  and  Monet  Dub  — Joindeb  or  CAussa 
or  AonoN— Ebbor  Withoxjt  Pbbjudigb.— An  objection  that  a  canse 
of  action  for  the  money  due  under  the  contract  had  been  improperly 
joined  with  the  action  for  tflie  recoyery  of  the  possession  of  the 
land,  should  be  made  by  demurrer  on  that  ground,  but  any  error  in 
such  a  misjoinder  is  without  prejudice,  where  all  claims  for  a  money 
judgment  are  waived.     (Id.) 

8.  AMENDMENT    Or    COMPLAINT — CAT7S1    Or    ACTION    NOT    CHANGED. — 

There  is  no  error  in  allowing  the  plaintiff  to  amend  the  complaint 
after  submission  of  the  cause  by  adding  thereto  the  allegation  that 
the  contract  provided  that  in  the  event  of  a  failure  to  comply  with 
its  terms,  the  defendant  forfeited  all  rights  to  the  property  and 
the  phuntiff  was  released  from  all  obligations  to  convey.     (Id.) 

i.  JUDOlfENT    FOB    POSSESSION — ^FOBTEITUEE     INCLXTDED.— In     SUCh     BU 

action  a  judgment  for  possession  of  the  land  necessarily  involves 
the  forfeiture  of  all  rights  of  the  defendant  under  the  contract. 
(Id.) 

ELECTION. 

1.  Election  CbNTBsr^-DELAT  in  Opening  Polls— Absence  or  f^uuD— 

Pbeginct  Vote  not  Invalidated. — ^In  an  election  contest  it  is  error 
to  reject  the  entire  vote  of  a  precinct  because  of  a  delay  of  one 
hour  and  fifteen  minutes  in  the  opening  of  the  polls,  where  such 
delay  was  not  due  to  any  fraudulent  intent  or  design  on  the  part  of 
the  election  officers,  but  solely  to  the  loss  of  the  key  to  the  polling 
place  and  the  consequent  inability  to  gain  earlier  access  thereto. 
(Thomber  v.  Hart,  284.) 

2.  Opening  or  Pou^— Delay  Consistent  With  Honesty— Bubden 

or  Paoor. — It  must  be  from  the  nature  and  necessity  of  the  case 
that  the  legislature  intended  that  some  margin,  even  though  narrow, 
should  be  allowed  for  honest  effort  to  comply  with  the  statute,  and 
did  not  intend  that  the  vote  of  any  precinct  should  be  invalidated 
because  the  polls  were  not  open  at  the  very  instant  of  sunrise;  and 
any  person  seeking  to  take  advantage  of  omission  in  such  regard 
must  allege  some  delay  sufficient  to  show  a  transgression  of  the 
statute  inconsistent  with  an  honest  and  intelligent  endeavor  to  obey 
its  command,  or  that  the  violation  of  its  letter  on  which  he  relies 
has  operated  to  obstruct  the  full  and  fair  expression  of  the  suffrage 
of  the  precinct.  (Id.) 
8.  Retebendxtm  Petition— Numbbb  or  Signatubbs — Constbuction  or 
Chabteb  or  Baxeestieu). — ^Under  the  charter  of  tha  city  of  Bakara- 
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ELEOTION  (Oontinned). 

field  approved  hj  the  legidatim  of  1015  (Stats.  1916,  p.  1568), 
the  words  "general  election"  contained  In  section  82  of  saeh  char- 
ter, relating  to  referendum  elections,  and  therein  requiring  that  a 
petition  protesting  against  the  passage  of  an  ordinance  must  bo 
"signed  by  electors  of  the  city,  eqnal  in  nnmber  to  twentj-flvo  per 
centum  or  more,  of  the  entire  vote  cast  at  the  last  general  eleetion," 
when  read  ?rith  other  sections  of  sach  charter  relating  to  such 
elections,  have  reference  to  the  last  general  municipal  election,  and 
not  to  the  last  general  state  election.  (Bakersfield  4  Kom  Electrio 
Bj.  Go.  y.  Hay,  8S9.) 

4.  SumcnxNCT  or  Pxtitioh — Last  MmnoPAL  EIleotion  Fuob  vo 
Chjlbtebt— When  Ck)NTSOLLiNa.— The  suf^dency  of  the  signatures 
to  such  a  petition  is  to  be  tested  by  the  last  general  municipal  eleo- 
tion  held  in  the  city  prior  to  the  adoption  of  the  charter,  if  it  bo 
conceded  that  the  election  held  after  such  adoption  was  not  a  gen- 
eral municipal  election,  l^  reason  of  the  fact  that  eouneilmen  were 
not  elected  in  aU  of  the  wards  of  the  city.     (Id.) 

6.  DiBscT  Legislation  bt  Cities  and  Towns— Aot  Ikappucabui  to 
GtTT  or  BAKEHsriKLD.— The  act  to  provide  for  direct  legislation  Ij 
cities  and  towns,  including  initiatiTe  and  referendum  (Stats.  Ex. 
Sess.  1911,  p.  131),  and  which  requires  such  petitions  to  bo  signed 
by  qualified  electors  of  the  city  or  town  "equal  to  ten  per  cent  of 
the  entire  vote  cast  therein  for  all  candidates  for  Governor  of 
the  state  at  the  last  preceding  general  election  at  which  a  (Jovemor 
was  voted  for,"  has  no  application  to  the  city  of  Bakersfield,  even 
if  it  be  conceded  that  the  referendum  provisions  of  the  charter 
of  such  city  are  modeled  upon  the  terms  of  such  statute.    (Id.) 

6.  BErEBENDlTli  PETITION — ^Blbotion— CfFr  OF  Bakebsfuld.— Writ  of 
mandate  denied  on  the  authority  of  Bakersfield  f  Kern  BUetrie 
By,  Co,  V.  Hay,  ante,  p.  289.  (Bakersfield  ft  Kern  Electrio  Bj.  Co. 
V.  Hay,  793.) 

ELECTBIG  LIGHT  AND  POWER  CD.    See  Negligence^  6-11. 

EMBEZZLEMENT.    See  Criminal  Law,  46-49L 

EMINENT  DOMAIN. 

1.  Attorneys'  Fees  as  Costs— Oonstitdtional  Provision.— The  por- 
tion of  section  1255a  of  the  Code  of  Civil  Procedure  which  author* 
ixes  the  court  upon  the  abandonment  by  the  plaintiff  of  a  proceeding 
in  eminent  domain  to  include  in  the  costs  assessed  against  the  plain- 
tiff the  fee  of  the  defendant's  attorney  in  the  proceeding,  is  not 
violative  of  the  fourteenth  amendment  of  the  federal  constitution, 
nor  of  the  provisions  of  the  state  constitution  requiring  that  laws 
of  a  general  aatnre  shall  be  uniform  in  their  operation  and  prohibit- 
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EMINENT  DOMAIN  (Oontinaed). 

ing  the  passage  of  special  lawa.  (City  of  Saeramnito  t«  BwanstOBy 
212.) 

2.  Chabagter  or  Pbooeediko.— The  proeeedlng  te  eondems  yrepeitj 

under  the  right  of  eminent  donudn  is  so  differentiated  from  the 
ordinary  actions  or  proceedings  in  eonrts  of  justice  as  to  bring  it 
within  the  settled  test  justifTing  the  assignment  of  the  proceeding 
to  a  particular  class,  for  the  purpose  of  reasonable  profisions  not 
applicable  to  other  classes  of  actions.     (Id.) 

3.  EzEBCisx  or  Power  or  Kbunxnt  Doicadt — ^Aqzncixs  or  Stats — 

Conditions. — The  persons,  artificial  or  otherwise,  upon  whom  the 
right  to  exercise  or  invoke  on  specified  occasions  the  power  of 
eminent  domain  is  conferred  bj  the  state  or  the  legislature,  are 
mere  agents  of  the  etate  for  that  particular  purpose^  and  the  legis- 
lature, in  conferring  such  right,  has  the  authority  to  impose  any 
reasonable  conditions  upon  its  exercise  by  them  that  it  sees  fit. 
(Id.) 

4.  Special  Laws— Power  or  Lbqislatubx.— It  is  competent  for  fhe 
legislature  to  pass  laws  which  are  designed  to  apply  to  or  operaU 
upon  a  certain  class  of  persons  only,  but  the  class  to  which  the  law 
is  solely  to  apply  must  be  foxmded  upon  some  natural,  intrinsic,  or 
constitutional  distinction;  and  there  must  be  no  arbitrary  dJs> 
crimination  between  parties  standing  in  fhs  same  relation  to  the 
subject  of  such  laws.    (Id.) 

EMPLOYES  AND  EMFIiOYEE.    See  Oontraet,  8,  4;  K^genes^  1, 1^ 

EQUITY.    Bee  Injunction;  BeedTer;  Bpeciile  Performaaee;  Trespsss. 

ESTATES  OF  DECEASED  PEBSONa    See  Bank,  1-8;  Fraud,  5,  i. 

ESTOPPEL.    See  Appeal,  10;  Criminal  Law,  ISl;  Judgment,  1-4. 

EVIDENCE.  See  Appeal,  12;  Bona  Fide  Purchaser,  1;  Contract,  1,  8; 
Criminal  Law,  8,  6,  15,  17-22,  85,  87-40,  4^45,  48,  50-58, 
55-58,  65,  71,  74-79,  86,  87,  89,  90,  94,  100-121,  130,  182; 
Damages;  Divorce,  3,  8,  10,  11;  Fraud,  8;  Fraudulent  Conrey- 
ance,  1,  2,  4;  Negligence,  4»  6,  9,  18,  17,  18;  New  Trial,  8,  4, 
10;  Sale,  2^  5,  9,  16,  28,  28,  25,  29-^2,  84-87;  Tnistj  Vendor 
and  Vendee,  5,  8. 

EXECUTION.    See  Appeal,  1-S. 

EXTBEME  CBUELTY.    See  Diroree,  8,  8»  T-ll* 

FINDINGS.    See  Contract,  4;  Judgment,  6;  Vendor  and  Vendee^  8. 
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FIBB  INSUBANCB.    See  InsnnuiM. 
FOBGEBT.    8m  Crimiiua  Law«  66-6S. 

FRAUD. 

1.  8au  ogp  OoBPOftin  Stock— DAifAcnB—tTKWABBAMn»  JinMiiciNTd— 
In  an  action  to  reeoyer  damages  alleged  to  haTe  been  lofFered 
bj  reason  of  certain  false  and  fraadolent  representations  eoneem- 
ing  the  value  of  certain  shares  of  corporate  stocky  and  the  in- 
terest or  dividends  that  such  stock  paid,  wherebj^  the  plaintiff  was 
induced  te  purchase  the  same  from  the  defendant,  a  judgment  in 
favor  of  the  plaintiify  who  resold  the  stock  the  daj  following  Its 
purchase,  cannot  be  sustained,  where  the  amount  of  the  same  is  based 
upon  the  difference  between  the  value  that  the  plaintiff  and  his 
purchaser  determined  the  stock  to  be  worth  under  a  eompromiM 
agreement  made  between  them  six  jears  after  the  oceunrence  of 
the  transaction,  and  the  price  paid  to  plaintiff  bj  sneh  purehaser 
for  the  stock.  (Glindemann  v.  Ehrenpfort,  87.) 
8.  Mbabuu  or  DAMAGB8. — In  such  an  action  the  measure  of  damages 
b  the  difference  between  tiie  value  of  the  stock  at  the  time  of  its 
sale  hj  the  defendant  to  the  plaintiff  and  what  it  was  then  aetoaUy 
worth.     (Id.) 

8.  EviDBNGB  —  Yalub  OF  Stogk — ^DiviDKNns. — While  the  payment  of 
dividends  and  the  amount  thereof  are  elements  affecting  the  value 
of  corporate  stock,  it  by  no  means  follows  that  such  stock  has  bo 
value  because  of  thd  failure  to  pay  dividends  thereon.     (Id.) 

4.  PUBADING — DiSOOVXBT    07    i^UD— iNSXTlFXaEENT   O0MPLAIN<Iu-8rAV- 

UTB  OF  LiifiTATiONS. — A  Complaint  in  an  action  for  damages  for 
fraud  in  the  procurement  of  a  sale  of  corporate  stock,  filed  six 
years  and  four  months  after  the  alleged  fraud,  w4iieh  contains  no 
facts  showing  why  the  same  was  not  sooner  discovered,  but  which 
simply  recites  that  the  fraud  was  not  known  or  discovered  imtil 
about  a  certain  date,  is  insufficient    (Id.) 

5.  Action  to  Set  Asidb  Dicbxb  op  Distbibutidn— -Pbxoe  Brociid- 

INO  fOB  LBTTEB8  —  Bbb  Adjcdioata. — ^A  docree  denying  an  ap- 
plication for  letters  of  administration  upon  aa  estate  which  had 
been  finally  settled  and  the  property  distributed,  based  upon  the 
ground  that  the  court  by  false  testimony  was  deceived  as  to  the 
character  of  the  distributed  property,  is  re$  adJvdieaUt  as  te  a  sub- 
sequent action  brought  by  the  applicant  for  letters  to  set  aside  and 
vacate  the  decree  of  distribution  upon  the  same  ground.  (O'Brien 
V.  Beardon,  708.) 
8.  Chabaotxb  of  Pbopibtt  —  Sufficisnot  or  Evidbnob.— In  this  ac- 
tion to  vacate  a  decree  of  distribution  on  the  ground  that  fraud 
was  committed  upon  the  court  as  to  the  character  of  the  distributed 
property,  it  is  held  that  the  evidence  warranted  the  conclusion  that 
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FRAUD  (Continiiea). 

the  proper^  elaimed  by  the  plaintiffs  to  be  the  separate  property 
of  the  deceased  was  in  fact  the  community  property  of  the  deceased 
and  her  husband.     (Id.) 

7.  CONTKAOT — SaLB  OF   Ck)aPO&iLTION   STOCK  —  AUTHOEITT  OF  AgENT. — 

Where  one  securing  a  purchaser  for  stock  of  a  corporation  repre- 
sents the  corporation  in  so  doing,  it  must  be  assumed  that  he  pos- 
sesses all  the  usual  and  ordinary  authority  of  such  a  sales  agent, 
and  actionable  misrepresentations  made  by  such  agent  in  the  sale 
are  chargeable  to  the  corporation,  and  a  recovery  against  the  cor- 
poration therefor  may  be  had.     (Dox  t.  B.  E.  Lomax  Co.,  718.) 

$•  Bight  to  Beooveb  Pubchase  Pbice  or  Stock. — ^Where  the  agent 
of  a  corporation  in  the  sale  of  its  stock  falsely  represented  that 
the  eorporation  was  doing  a  profitable  business  and  earning  a  profit 
•f  not  less  than  ten  per  cent  on  invested  capital,  and  that  during 
the  whole  period  of  its  existence  a  dividend  of  ten  per  cent  had 
been  paid,  which  representations  were  relied  upon  by  the  purchaser, 
whereas,  in  truth  the  corporation  at  that  time  was  not  earning 
profits,  but  was  insolvent,  the  purchaser  may  muntain  an  action 
for  the  recovery  of  the  purchase  money.     (Id.) 

0.  Bights    of    (Tkeditobs. — Creditors  of   the  eorporation   whom  the 
records  do  not  show  became  creditors  subsequent  to  the  sale  are  not 
injured  by  a  judgment  in  favor  of  the  purchaser  tor  the  recoveiy 
of  the  purchase  money,  and  cannot  eomplain.    (Id.) 
See  Fraudulent  Conveyance. 

FBAUBULBNT  CONVEYANCE. 

!•  QuiETiNa  TiTLB— Evidence — Support  of  FiNDiNa. — ^Ib  this  aetloa  to 
quiet  title  involving  the  validity  of  a  deed  of  real  property  made 
by  a  husband  te  his  wife,  it  is  held  that  the  evidence  supports  the 
findings  that  the  husband,  and  not  the  wife,  was  the  legal  owner 
of  the  property  at  the  time  the  deed  thereof  was  made,  and  that 
such  deed  was  void  as  to  creditors  of  the  husband  because  of  lack  of 
consideration  and  the  insolvency  of  the  grantor  at  the  time  of  its 
execution.     (Wills  v.  E.  E.  Wood  Lumber  4  Mill  Co.,  97.) 

2.  CoNSTBUcrnoN  of  Section  8442,  Civil  Code  —  PnooF  of  Feaud— 
When  Necessary. — Section  8442  of  the  Civil  Code  makes  a  trans- 
fer fraudulent  and  void  as  to  existing  creditors,  as  a  matter  of 
law,  when  the  transfer  is  voluntary  or  without  a  valuable  considera- 
tion, by  one  while  insolvent,  or  in  contemplation  of  insolvency,  and 
no  proof  of  actual  fraud  is  necessary.     (Id.) 

8.  Action  by  Judgment  Creditor  —  Intent  of  Parties  —  Duty  of 

Court. — In  an  action  by  a  judgment  creditor  to  set  aside  a  con- 
veyance of  real  property  on  the  ground  of  fraud,  the  trial  eourt  is 
required  in  making  up  its  conclusions  to  take  into  consideration  all 
of  the  circumstances  surrounding  the  transaction  and  determine  from 
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PBAUBULENT  OONTEfYANOB  (Gontinned). 

them  as  to  what  the  intent  of  the  parties  reaOj  i?as.  (ffilborn  T. 
8oale,  309.) 
i.  AonoN  TO  Set  Asids  Deed — Fkaud — SurncnsNOT  or  Evidxnob.-* 
In  this  action  bj  a  judgment  creditor  of  a  husband  to  have  a  deed 
of  real  property  executed  bj  the  husband  to  his  wife  declared  void 
at  having  been  made  without  consideration  and  for  the  purpose  of 
preventing  the  satisfaction  of  plaintiff's  judgment,  it  is  held  that 
the  evidence  supports  the  finding  that  at  the  time  the  judgment 
was  obtained  the  husband  held  a  joint  tenant's  interest  in  the 
property,  which  he  had  acquired  bj  gift  from  his  wife,  and  that 
therefore  there  eould  be  no  return  gift  made  bj  him  to  her  which 
would  have  the  effect  of  defeating  the  chiims  of  his  ereditori. 
(H.) 

0.  Pleading — Capacity  of  Flaintht.— In  such  an  aetion  it  Is  not 
necessary  to  set  out  in  the  complaint  the  history  of  the  litigation 
or  an  abstract  of  the  pleadings  of  the  action  in  which  the  judgment 
was  obtained.  The  only  material  thing  to  show  is  that  plaintiff  is 
a  judgment  creditor.    (Id.) 

QAENI8HMENT. 

1.  AonoN  UPON  Check— Gabnishment  or  Defendant  in  Anotheb  Ac- 
tion— Ebboneous  Stay  of  Proceedings. — An  order  staying  pro- 
ceedings in  an  action  brought  by  the  assignee  of  a  dishonored 
check  against  the  maker  thereof  until  another  action  pending  in 
the  same  court  against  the  payee  of  the  check  was  finally  deter- 
mined, is  erroneous,  where  such  order  was  based  upon  a  notice  of 
garnishment  in  the  latter  action  served  upon  the  defendant  in  the 
former  action,  which  did  not  in  any  way  pretend  to  describe  or 
identify  such  check,  but  only  gave  notice  of  attachment  of  aU 
moneys,  goods,  credits,  effects,  debts  due  or  owing,  or  any  other 
personal  property  belonging  to  the  defendant  in  the  latter  action  in 
the  possession  or  under  the  control  of  the  defendant  in  the  former 
action.  (American  Exchange  National  Bank  of  Duluth  v.  Superior 
Court,  8.) 

2.  Gabnishkent  of  Dbawkb  in  Diftebbnt  Aotion  — Stay  or  Pao- 
CEEDiNOS  Unwaebantkd. — Such  an  order  cannot  be  supported  for 
the  reason  that  it  is  shown  by  the  answer  that  another  attachment 
in  a  different  ease  against  such  payee  was  issued  and  garnishment 
notice  therein  served  on  the  defendant  herein  and  also  on  the  drawee 
of  the  check,  and  that  the  refusal  of  the  latter  to  honor  and  pej 
the  check  was  solely  on  account  of  such  notice  of  garnishment. 
(Id.) 

8.  Garnishment  or  Check  Aftek  Dsliveby. — ^By  agreement  a  eheek 
may  be  taken  as  absolute  payment,  and  the  drawer  will  then  be 
liable  only  as  aa  indorseri  and  not  en  the  original  debt;  and  a 
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GABNI8HMENT  (ContiBiiad). 

eheek  is  always  so  far  pajment  nntll  dishonored  that,  afisr  its 
dfilivezy,  the  drawer  eannot  be  garnished  as  debtor  of  the  payee  im 
respect  to  the  debt  for  which  the  cheek  is  given.  (Id.) 
4.  Limitation  oy  Garnishee's  Lubiutt.— A  garnishee's  liabHitj  la 
the  case  of  a  debt  due  from  him  is  grounded  upon  and  is  limited 
hj  his  liability  to  the  defendant  in  the  principal  action  whereby 
the  latter  has  at  the  time  of  the  garnishment  a  eanss  e<  aetio% 
present  or  fnture,  against  him.    (Id.) 

GIFT. 

!•  PuBOHAss  or  Piano  voa  Child.— lIThers  a  stepdaughter,  llviaf 
with  her  mother  and  stepfather  im  every  respeet  as  a  dsn^tsr, 
entered  into  a  written  contract  for  the  purchase  of  a  piano  and 
gave  in  part  payment  of  the  purchase  price  an  old  piano,  bought  hf 
the  mother  many  years  before,  but  paid  for  l^  the  stepfatlisr, 
which  latter  piano  was  purchased  to  be  used  by  the  daughter,  and 
the  balance  of  the  purchase  price  of  the  new  piano,  which  was 
payable  in  installments,  was  paid  either  by  the  daughter,  her  mother, 
•r  the  stepfather,  from  moneys  earned  by  the  latter,  the  piano  being 
purchased  for  the  ezclusiye  use  of  the  daughter  and  being  eon- 
stantly  referred  to  by  the  members  of  the  family  as  her  plaao^ 
and  being  delivered  to  her  personally  at  the  residence  of  her  motfasr 
and  stepfather,  all  that  was  done  with  reference  to  the  purehass 
of  the  first  piano  and  its  exchange  and  the  purchase  of  the  second 
one  being  with  the  knowledge  and  consent  of  the  stepfather,  nnder 
the  circumstances  the  stepfather  intended  to  make  a  gift  af  the 
new  piano  to  the  stepdaughter,  and  the  delivery,  although  aot 
formal,  was  sufficient  to  eonstitote  a  valid  gift  (ynHaj  B.  AUsb 
Gd.  V.  Edwards,  184.) 

t.  Deuvebt— What  Constitutbs.— While  in  the  ease  of  oae^l  child 
the  necessity  of  a  delivery  is  not  dispensed  with  in  order  to  eon* 
stitute  a  gift,  the  formal  ceremony  of  a  delivery  is  not  absolute^ 
necessary,  but  it  is  sufficient  if  it  appears  that  the  donor  intended 
an  actual  gift  at  the  time,  and  evidenced  his  intention  by  some  ast 
which  may  be  fairly  construed  into  a  delivery.     (Id.) 

8.  Action  to  Beooveb  Automobus— -Aileqbd  Girr— CdNrucnNG  Bvi* 
DENGE — ^Findings  Conclusive. — ^In  an  action  to  recover  possessioa 
of  an  automobile,  claimed  to  have  been  given  plaintiff  by  her  hns- 
band,  since  deceased,  where  the  evidence  is  conflicting,  but  there 
is  substantial  evidence  tending  to  support  the  ilndings  of  the  trial 
court,  its  decision  cannot  be  disturbed  on  appeaL  (Croflord  t« 
Croflford,  662.) 

4.  Husband  and  Wife— Undue  Invluenob— Pixsumptioh.— tTpon  % 
gift  from  a  husband  to  his  wife,  undue  influence  of  the  wife  over 
the  husband  is  not  presumed  from  the  mere  relation  of 
and  wife.    (Id.) 
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GRANTOB  AND  GRANTEE.    8ao  Deed;  VraaduleBt  ConrvjUMi. 
GUABANTY.    Bee  AHignmentj  Contrmeti  %   9$  Coiporatioo,  f. 

HABEAS  OOBPUa 

Question  Intolved— nJcBisMOTiON.—The  woU  nltliiiAte  qnestlon  wlii«k 
is  involyed  in  a  proceeding  on  habeoi  eorpua  is  one  merely  of  Jnrifl- 
dietion — that  is,  whether  the  order  or  tha  judgment  or  the  adjodiea- 
tion  or  the  process  whose  validity  is  thus  attacked  and  qnestioned 
was  one  coming  within  the  lawful  authority  or  jurisdiction  of  tlM 
judge  or  the  court  or  other  legally  constituted  tribunal  making, 
granting,  or  issuing  it.     (Matter  of  O'Connor,  225.) 

HUSBAND  AND  WIFE.  See  Adverse  Possession,  1;  Criminal  Law, 
14,  15,  17,  18;  Deed,  8-5;  Divorce;  Fraudulent  Conveyaaea^  1| 
Gift,  4;  Tmat 

INiriATIYE  AND  BEFEIBENDnM.    See  ISectioB. 

INJUNCTION.    See  Partition  WaU;  Trespaas. 

INSANE  PEBSONa 

L  CoMMiTicENT  Of  Insans  Pxbson — Beouulbitt  w  PtocoBDnra^— 
pRBSUiiPTiON. — In  a  collateral  attack  by  hdbeaa  corpus  proceedings 
upon  the  validity  of  an  order  committing  a  person  to  a  hospital 
for  the  insane,  where  the  court  haa  jurisdiction  of  the  subject  mat- 
ter and  of  the  petitioner,  it  must  be  assumed,  in  the  absenee  of  a 
contrary  showing  appearing  upon  the  face  of  the  judgment-roll, 
that  the  proceedings  leading  to  the  judgment  or  order  of  commit- 
ment were  in  all  respects  regular  or  had  in  accordance  with  the 
vital  requirements  of  the  statute  authorizing  the  commitment. 
(Matter  of  O'Connor,  226.) 

2.  CoMifmoNT  VOB  INEBBIETT— Time  07  HsABiNa.— In  a  proceeding 
for  the  commitment  to  an  insane  hospital  of  a  person  charged  with 
dipsomania  or  inebriety,  it  is  not  an  abuse  of  discretion  to  set  the 
time  for  the  hearing  and  examination  a  few  hours  after  the  ae- 
eused  was  brought  before  the  judge,  where  it  is  shown  that  he  waa 
then  informed  aa  to  all  the  righta  guaranteed  him  under  the  atatute. 
(Id.) 

8.  Pbodugtidn    akd    Examination    or    Witnbssbi  —  ^^Bbasonablb 

OFPOBTaNITT^— CONSTEUCnON  OF  SECTION  21850  POLFnCAL  CODK. — 

The  "reasonable  opportunity"  to  produce  and  examine  witnesses 
which  the  statute  contemplates  shall  be  given  a  person  charged  and 
examined  under  section  2185c  of  the  Political  Code  is  a  matter 
which  must  be  determined  by  the  circumstances  of  each  particular 
ease,  and  thus  the  matter  is  one  whose  determination  reeta  in  the 
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ISBANE  PEBSOMB  (Contmued). 

found  discretion  of  tho  ]adg«  befon  wbom  the  chmrgo  ii  pendiaf 
and  heard.    (Id.) 

4  Omission  to  Fbovidi  iob  Jubt  Tmal — QwnTATUTioKAurT  op 
fiEonoN  21850,  PounoAL  OoDE.— One  acenaed  of  inebrietj  is  nol 
entitled  as  of  right  to  a  jnrj  trial,  and  section  2185e  of  the  Politi- 
cal Code  is  not  nneonstitational  because  it  omits  to  provide  for 
saeh  a  trial  in  eases  arising  nnder  its  provisions.     (Id.) 

S.  Tbial  bt  JmT— ^Constitutional  Law. — The  right  of  trial  1^  pay 
secured  by  the  constitution  is  the  right  to  a  jtotj  txial  as  it  existed 
and  was  recognised  at  common  law.    (Id.) 

INBOLVENGT.    Bee  Banknipt^. 

INSTBUCTIONS.    See  Criminal  Law,  7,  28,  29,  89,  41,  S8,  00,  79,  8fl^ 
98,  05,  08,  100-106,  115-119,  122,  125-127;  Negligenee^  %  T. 

INSUBANCB. 

1.  PU  INSUBANOB— TnOB  OV  PaTHINT— DENIAL  OP  LUBIUTT— PM>- 

TI8I0N  OF  PouoT  NOT  WAIVED.— A  provision  in  a  poli^  of  tre  insur- 
ance that  the  loss  should  not  become  doe  and  payable  until  a  certain 
time  had  elapsed  after  presentation  of  the  proofs  of  km,  is  not 
waived  by  reason  of  the  denial  of  any  liability  upon  the  policy  by  the 
insurance  company  at  the  time  of  the  presentation  of  the  proofs  ef 
loss  by  the  insured.     (Borger  v.  Connecticut  Fire  Ins.  Co.,  470.) 

2,  AonoN  ON  Inso&ancb  Pouct — ^Pbsmatubb  AonoN. — ^It  is  held  in 

this  action  upon  a  policy  of  insurance  that  the  judgment  and  order 
appealed  from  should  be  reversed  upon  the  authori^  of  Borgmr  v. 
Connecticut  Fire  Ins.  Co^  24  CaL  App.  606,  and  Irwin  v.  Inewrance 
Co.  of  North  America,  16  CaL  App.  143.  (Lagudis  v.  London  Assn. 
Corp.,  482.) 

Bee  Criminal  Law,  26-84;  Mntval  Benefit  Assoehitifflu 
INTOZIOATINO  LIQUOSa    Bee  Criminal  Law,  6^70;  Sals^  19-11* 
JTJDGIB. 

1.  BlSQUALIViaATION   OT  JUDOB  —  DlSOLOSUBX  DOBINO   IteAL— TDCBLT 

Objection.— Where  there  is  nothing  on  the  face  of  the  record  in  ad- 
vance of  the  trial  of  an  action  to  show  that  the  judge  was  dis- 
qualified from  trying  the  same,  and  such  disqualification  is  first  dis- 
closed upon  the  cross-examination  of  the  plaintiff,  a  motion  there- 
upon made  te  change  the  place  of  trial  is  not  too  late.  (Igrnip  v. 
Alturas  School  District  of  Modoc  County,  158.) 
S.  AonoN  BT  Banking  Oobpobation — Bjelationbhip  ov  Judob  to 
Dibboiob — DisQUAUFioATiON  TO  AoT. — ^A  judgo  U  disqualified  from 
sitting  er  aetinf  in  an  action  in  which  a  bank  is  the  real  party  in 
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JUDGE  (Continaed). 

interest,  where  his  brother  is  a  director  of  th«  bank,  aotwithstandiiig 
the  fact  that  the  action  ia  brought  in  tho  nama  of  a  priyata 
individual     (Id.) 

t,  CoBPOBATB  Chabaotsb  OF  BANK — ^TiHX  OF  Objxotion. — ^Wharo,  in 
•uch  a  proceeding,  it  is  intended  to  question  the  corporate  ehazaeter 
of  the  bank,  such  objection  should  be  made  at  the  time  of  tha  motion 
for  change  of  place  of  trial,  and  when  not  so  made  the  corporate 
character  will  be  assumed.     (Id.) 

4.  Status  of  Dqusgtob  of  Cobpoiution— Offioeb. — ^A  director  of  a 
corporation  is  an  officer  within  the  meaning  of  subdiviaion  2  of 
section  170  of  the  Gode  of  Civil  Procedure,  which  providea  that  a 
judge  is  disqualified  from  sitting  or  acting  in  anj  action  or  proceed- 
ings where  he  is  related  to  an  officer  of  a  corporation  within  tha 
third  degree^  computed  according  to  mlea  of  law.    (Id.) 

JUDGMENT. 

1.  Quistino  TniiB— PoBTioir  ov  Mmnffo  Claiic— Ibiaas  Judomint^ 
Lack  of  Ebtofped— Diffebent  Subject  Matteb.— The  plaintiff  in 
an  action  inyolving  the  title  and  right  of  possession  of  two  town 
lota  forming  a  part  or  portion  of  a  lode  mining  claim,  of  which  the 
defendant  was  the  owner,  is  not  estopped  hj  b  judgment  obtained 
hy  the  defendant  against  the  plaintiff  in  a  previous  action  in  eject- 
ment to  recover  the  possession  of  certain  specific  propertj  situated 
within  the  exterior  boundaries  of  the  claim,  where  it  appears  from 
the  pleadings  and  from  the  judgment  that  such  action  involved 
solelj  the  question  of  the  right  to  the  possession  of  another  and 
different  portion  or  part  of  the  claim.  (Purcell  t.  Victor  Power  A 
Mining  Co.,  504.) 

8l  Estoppel  bt  Judohxnt. — ^The  force  of  bb  estoppel  by  judgment 
reaidea  in  tha  judgment  itaelf,  and  not  in  the  finding  of  tha  court 
or  the  verdict  of  the  jury.    (Id.) 

8.  BS8  Adjubigata. — In  order  that  b  former  judgment  bo  B  bar  to 
future  proceedings,  it  must  appear  that  such  judgment  necessarily 
involved  the  determination  of  the  same  fact  to  prove  or  diaprove 
which  it  ia  pleaded  or  introduced  in  evidence.  It  ia  not  enough  that 
the  question  was  one  of  the  issues  in  the  former  suit^  but  it  must 
appear  to  have  been  precisely  determined.    (Id.) 

4  AoQUismoN  OF  Title  Afteb  Issue  Joined-^udomeht  not  a  Bab. 
The  plaintiff  in  an  action  involving  the  title  and  right  of  possession 
of  a  fractional  portion  of  a  mining  daim  is  not  estopped  by  a  for- 
mer judgment  in  an  action  in  ejectment  involving  a  different  part 
of  the  claim,  by  reason  of  the  fact  that  the  plaintiff  did  not  acquire 
title  to  the  property  in  the  present  action  until  one  year  after  issue 
had  been  joined  in  the  first  action,  where  such  fad  waa  Bot  set  up 
by  supplemental  anawer  therein.  (Id.) 
19  Oal.  App.- 
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JUDGMENT  (Gontiniied). 

5.  Valxoitt  of.— Where,  prior  to  tbo  making  of  flndingt,  a  Jvdgmflil 

was  entered  in  favor  of  tho  plaintiff,  but  thereafter  findingf  were 
made,  and  a  second  judgment  regularly  entered,  the  second  judg- 
ment is  the  only  one  that  can  bo  considered^  and  the  first  win  bo 
assumed  to  have  been  Yaeated.  (Hulbert  t.  AH  Night  and  Daj 
Bank,  765.) 

6.  DbfAUI/P  JUDOMBNT— ObDEB  SetTDTO  ASIDB— CDNfUOTIN«  liVIDKNOl 

— Discretion  of  Ck)UBT. — On  an  appeal  from  an  order  setting  aside 

a  default  judgment,  where  it  appears  that  the  order  wa«  based  upon 

conflicting  evidence,  it  will  not  be  disturbed,  aa  it  was  for  the  trial 

court  to  say  which  showing  it  would  accept  aa  the  truth;  and  where 

it  may  be  fairly  inferred  from  the  showing  made  by  the  defendant 

that  his  default  was  induced  primarily  by  the  eoayersations,  eonduet^ 

and  promises  of  the  agent  of  the  plaintiff,  it  cannot  be  said  that 

the  lower  court  abused  its  discretion  in  making  the  order  complained 

of.     (Bosai  Y.  Ghiotto,  560.) 

See  Appeal,  1-6,  19;   Bankruptcy;   Claim  and  Delivery,  8-6; 

C6sts,  2;  Divorce,  1,  2,  14,  15;  Ejectment,  4;  Fraud,  1;  Jua- 

tice's  Court,  4,  5,  9,  10;  Partition;  F^ractice,  1,  7;  8a]^  IS) 

Specific  Performance. 

JUBISDICTION.    See  Corporation,  8;   Gounty,  8;  Criminal  Law,  9; 
Habeas  Corpus;  Justice's  Court,  7. 

JUBY  AND  JUBOB&    See  Criminal  Law,  1,  86-87;  Luaae  Persona, 
4,5. 

JUSTICE'S  COUBT. 

!•  Dismissal  of  Action— NoNjusTmo^noN  of  SoBims— Fniiva  op 
Nsw  Undebtakino.— Under  the  latter  portion  of  section  978a  of 
the  Code  of  Civil  Procedure,  it  is  the  duty  of  the  appeUaat,  after 
exception  taken  to  the  sufficiency  of  the  suretiea  upon  the  under- 
taking on  a  justice's  court  appeal,  to  cause  such  sureties,  or  others 
in  their  place,  to  justify  after  notice  and  within  the  time  specified 
in  the  statute,  and  where,  instead  of  doing  so,  an  appellant  files  a 
second  undertaking  within  such  time  which  has  for  its  purpose  the 
supplying  of  an  inadvertent  omission  of  the  word  'Hiouse'*  in  the 
expression  'is  a  householder,"  in  the  part  of  the  undertaking  refer- 
ring to  the  qualification  of  the  sureties,  no  Jurisdiction  is  acquired 
of  the  appeal.  (Martha  Washington  Council  No.  8,  Daughters  of 
Liberty  of  the  State  of  California  v.  Superior  Court,  45.) 

8  Appxai/— Time  fob  Filing  Undeetakino. — ^Under  section  978a  of 
the  Code  of  Civil  Procedure,  as  amended  in  1909,  the  time  for  filing 
an  undertaking  on  appeal  from  a  justice's  court  begins  to  ma  from 
the  date  of  the  filing  of  the  notice  of  appeal,  and  not  from  the 
date  of  the  service  of  such  notice,  and  the  filing  of  a  notiea  of 
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JUSTICE'S  OOUBT  (Oontinaed). 

appeal  and  undertaking  on  the  aame  daj  is  a  eompliaaee  with  the 
etatnte,  notwithstanding  notiee  of  the  appeal  was  served  seven  days 
before  it  was  flied.  ( Jndd  y.  Superior  Court  of  Humboldt  County, 
671.) 

3.  SuFficizNOT  07  T7MDEBTAKiN0.^Whers  the  form  of  an  imdertak- 

ing  on  appeal  constitutes  a  bond  on  appeal  as  well  as  aa  under- 
taking to  stay  execution,  if  the  undertaking  is  sufBeient  as  aa 
appeal  bond,  jurisdiction  of  the  appeal  is  acquired,  regardless  of 
the  sufficiency  of  the  bond  to  stay  ezeeutioii.    (Id.) 

4.  TJndebtakino  —  INOOBBXOT   Bboital  OF   Jin>OMXHT.— Ab  insorrest 

recital  of  the  date  of  the  rendition  of  judgment  in  the  undertaking 
accompanying  the  notice  of  appeal  does  not  invalidate  the  ondsr^ 
taking  nor  affect  the  jurisdiction  of  the  appeaL  (Id.) 
6.  Nonoi  Of  Appeal — Ingobbeot  Bkhtal  or  Judoiont.— An  la- 
correct  recital  in  a  notice  of  appeal  of  the  date  of  the  rendition 
of  the  judgment  does  not  render  the  notice  invalid  where  the 
judgment  is  otherwise  correctly  described.     (Id.) 

6.  JUSTIVIOATION    07    SUBXTIZS  —  BuBSTirUTION    07    NKW    SUBSTIB8.^* 

Where  the  sureties  on  an  undertaking  on  appeal  are  required  to 
justify,  there  is  no  objection  to  the  substitution  for  a  surety  who 
fails  to  appear  of  a  new  surety  who  signs  the  same  bond  and 
justifies,  where  the  names  of  the  original  sureties  are  not  inserted 
in  the  body  of  the  instrument.     (Id.) 

7.  JUEISDIcnON  —  YaOATING    JXTDOMXNT    BT   I>B7A17LV-^CKBTICnULBI. — A 

justice's  court  has  no  jurisdiction  to  set  aside  a  judgment  hj  de- 
fault, basing  its  order  upon  evidence  other  than  the  docket  and  the 
papers  on  file,  and  an  order  thus  made  will  be  annulled  on  eeriiorari, 
(Boberts  v.  Justice's  Court  of  Los  Angeles  Township,  768.) 

t.  SUHMONB— FaILUEB  TO  SUVB  AND  BKTOBM  WITHIN  THBU  YBABS.^ 

A  justice's  court  is  not  deprived  of  jurisdiction  because  of  the 
failure  to  make  service  of  summons  and  return  within  three  years 
firom  the  commencement  of  the  action.    (Id.) 

f.  DOAUlff    JUDOICXNT  —  SeEVIOS    07    SUMMONS    Otmmi    COUNTT  — 

Bbgobd— Silence  ab  to  Bssioence  07  Dependant— Jttdomsnt  not 
Void  on  Face. — A  justice's  court  judgment  is  not  void  on  its 
face  because  of  the  absence  of  any  affirmative  statement  therein, 
or  in  the  return  of  summons,  that  the  defendant  resided  in  the 
county  in  which  he  was  served,  or  that  at  the  time  of  the  com- 
mencement of  the  action  he  was  a  resident  of  the  county  in  which 
the  action  was  brought,  where  it  appears  from  the  allegations  of 
the  complaint  that  the  written  order  upon  which  the  action  was 
based  was  entered  into  and  to  be  performed  in  the  county  in 
which  the  action  was  brought  (Id.) 
1^.  Impbopze  Seevice  07  Summons— Setting  Aside  Judgment— Bub- 
den  07  PB007.— Upon  a  motion  to  set  aside  a  judgment  rendered 
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JUSTICE'S  COUBT  (Cbntinued). 

by  default  upon  a  lerviee  of  lammons  in  riolation  of  the  proTfaioBi 
of  gnbdiyirion  2  of  section  848  of  tbe  Code  of  Civil  Procedare, 
the  burden  of  proof  ii  upon  the  defendant  to  ahow  that  he  was 
not  a  resident  of  the  eonntj  in  whioh  he  waa  served.    (Id.) 

Bee  CHminal  Law,  8,  ti 


LANDLOBD  AND  TBNANT.  Bee 

LABCENY.    Bee  Criminal  Law,  SO^'ML 

LASdYIOUS  ACT.    Bee  Crimiiial  Law,  n-9ii 

LEASE. 

1.  Bbi^oh  of  IjEkSM  ov  Oil  Lands— Bbicoval  ov  CASitirc  itoic  Wicl 
— ^Mbasuee  of  Damages. — In  an  aetion  bj  a  lessor  against  the 
stoekholders  of  a  eorporation  for  damages  for  the  wrongful  removal 
bj  the  eorporation  of  a  quantity  of  easing  from  an  oil  well  drilled 
bj  it  on  the  lands  of  the  lessor,  the  eorreet  measure  of  the  plain- 
tiirs  damages  is  not  the  amount  whieh  it  would  eost  to  replaee  tha 
weil  in  the  same  eondition  it  was  in  at  the  time  of  removal,  but  simplj 
the  value  of  the  casing  when  removed  from  the  well,  where  it  b 
shown  that  the  land  was  barren  and  desert  land  and  valuable  only 
if  It  eontained  oO,  and  that  no  oil  had  been  discovered  therein. 
(Johnson  t.  Hinkel,  78.) 

t.  BuACB  OF  OoimAO!P— MiAsim  OF  DamacBw— Oourts  win  BOt,  eci- 
eept  where  exemplaiy  damages  are  given,  allow  a  par^  to  a  ee»- 
traet  to  recover  upon  Its  breach  man  than  ha  would  hare  wesivei 
tj  Hi  doe  performaaee.    (Id.) 

t.  LiAai  OP  Oil  Lands  —  NoNixifovAL  of  Casino  ufon  Abandov- 
iCBNT— Covenant  not  Yiolativb  of  Aot  of  190S.^A  provision  in 
a  lease  of  land  for  the  purpose  of  exploring  for  and  developing  oQ 
tbereon,  that  the  lessee  should  not  remove  the  easing  therefrom  or 
plug  any  wells  without  the  written  consent  of  the  lessor,  does  not 
make  the  lease  void  as  violative  of  the  act  to  prevent  injury  to  oQ 
or  petroleum  bearing  strata  by  the  infiltration  or  intrusion  of  water 
therein  (Stats.  1903,  p.  899),  and  which  requires  that  upon  the 
abandonment  of  any  oil  well,  it  shall  be  the  duty  of  the  owner  te 
withdraw  the  casing  therefrom  and  fill  up  the  welL     (Id.) 

4.  ICaintenanob  of  Action  bt  Lbssob— Wxtedbawal  of  Land  fbok 
Entbt— Pbiob  Bxghts  not  Ajtectkd  bt.— The  right  of  the  lessor 
to  maintain  an  action  for  damages  against  the  lessee  of  oil  lands 
for  a  breach  of  the  terms  of  the  lease  is  not  affected  by  a  Presi- 
dential proclamation  withdrawing  such  lands  from  entry,  where  at 
the  time  of  breach  the  plaintiff  was  in  lawful  possession  of  the  land 
as  a  locator  under  the  mining  laws  of  the  United  States.     (Id.) 
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6.  AoBXEiiXNT  roB  QuiBT  Possession— Aon<m  «o  Qum  Avuk- Aiav« 
DONicKKT  or  Possession— Action  iob  DAHAaVd— Whers  a  leass  •! 
land  for  the  deTelopment  of  oil  prorided  that  the  lenor  should  pro- 
tect the  lessee  against  the  elaim  ef  anj  partj  in  aaj  eoatest  arising 
oyer  the  ownership,  this  proTision  shows  that  the  lessee  did  not  rely 
upon  any  implied  covenant  for  quiet  possession,  and  the  latter  was 
not  Justified  in  yaeating  the  property  becanse  salt  was  brooght  hy 
a  third  partj  to  quiet  title,  and  in  an  aetion  for  damages  sgainst 
the  lessor  to  assert  the  elaim  that  he  was  srieted  therehj,-4t  not 
being  shown  that  plaintifTs  possession  was  the  sabjeet  of  a  direct 
attack  or  interference,  and  there  being  no  diowing  of  anj  breach 
of  the  express  agreement  to  protect  the  plalntiif  against  slaiatf 
of  ownership.     (Oommins  t.  Gnarantj  Oil  Oo^  189.) 

Bee  Adverse  Possesrion,  4;  Corporatio!,  t|  PartitiAi^ 

LIEN.    Bee  Bankrupt^;  Mechanici'  Uens;  Otreot  ^siiwimsiil 

LOB  ANGELES^  ODUNTT  OF.    Bee  Offlas  aai  Ofleeii^  4-4 

LOTTERY  TIOCBT.    Bee  Criminal  Law,  80-84 

MAKDAinia 

Wbin  Issttabul— a  writ  of  mandate  wfl!  net  taos  If  Ihsrs  is  a  plain, 
speedy,  and  adeqoats  remedj  at  law.    (White  v«  ICathswi^  684.) 
Bee  Criminal  Law,  IS. 


KABBIED  WOMEN.    Bee  Hnsband  and  Wifo^ 
ICABTEB  AND  BEBVANT.    Bee  Eknplojsr  and 
MBASUBB  OF  DAMAGEa    fist  Damagea. 
liECHANICff  LIENa 

AonON   IQI  FOBIGLOSXJBn— PunCBASl  Wt  AfBBn  CV  DlfUIDAJIV     BUF- 

yiGXiMCT  OF  EvmiNCi. — Li  this  action  for  the  f oreclosnrs  of  a  lien 
for  materials  famished  Ij  the  plaintiff  for  nse  in  the  eonstroetion 
of  a  bam  en  real  proper^  owned  bj  the  defendant,  the  eoort  was 
warranted  in  finding  that  the  son  of  the  defendant,  in  the  trans- 
aetion  with  the  plaintiff,  was  acting  for  and  as  the  agent,  either 
actual  or  oatensible^  of  the  defendant.  (Grenf ell  Lumbar  Oa.  v« 
Peck,  847. 

MINOB.    Bee  GHminal  Law,  «-45;  Paiant  and  CU14 

MOBTGAGB.    flee  Oaim  and  XkMwmj,  1-8;  Deed,  4^  8L 
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MUNICIPAL   OOBPOBATIONa    Bee  Ommty)  BeetioB,  »-6|  Btieel 

Aaieasment, 

MURDEB  AND  MANfiLAUGHTEB.    See  OtimiiiAl  Law,  9S-12|. 

MUTUAL  BENEFIT  ASSOCTLATION. 

1.  BsNEnoiABT— BiOHT  OF  Insthxd  TO  Crangs. — In  the  abeeiiee  ef 
restrictiye  proyisions  of  the  eharter,  h^-lawBy  or  roles  under  whieh 
the  assoeiation  operates,  a  member  of  a  matnal  bersfit  aasociatloii 
has  the  right  to  revoke  his  designation  of  a  benefleiaiy  and  sab- 
stitute  a  different  one.     (Yawter  y.  Pnrdj,  623.) 

t.  Bight  to  Sielegt  Stbangeb  as  Bkneviciabt. — ^Where  a  mntnal  bene- 
fit association  is  unincorporated  and  has  no  bj-Iaw*  or  set  of  rales 
beyond  those  whieh  are  set  forth  in  the  eirenlar  issued  to  inyite 
members,  which  is  aeoompanied  by  an  application  blank  to  be  signed 
bj  the  applicant,  and  the  onlj  qualification  required  is  that  the 
applicant  shaU  be  a  member  in  good  standing  of  a  certain  fraternal 
order,  and  shall  not  be  over  sixty  years  of  age  and  in  good  health, 
the  fund  is  designated  as  the  "widow's  benefit  fund,"  and  the  eir> 
cular  informs  the  proepective  members  that  the  protection  will  be 
extended  to  either  "wife,  children,  mother,  sister,  or  friend,''  a  mem- 
ber has  the  right  to  designate  as  the  beneficiary  one  who  does  not 
stand  in  blood  relationship  to  him.     (Id.) 

8.  LiFB  iNsxnuNOB — Mutual  Benefit  Associations— Ddtebenoi  nr 
—Bight  to  Changs  BENEFiaABT.  —  While,  under  what  may  be 
termed  ordinary  life  insurance  policies^  no  right  to  change  the  bene- 
ficiary exists,  the  legal  relation  of  a  member  of  a  mutual  benefit 
association  is  different,  and  with  respect  to  the  benefits  to  accrue  in 
the  latter  organisation,  the  beneficiaries  are  possessed  of  but  an 
expectancy,  as  against  yested  interests  which  accrue  under  the  ordi- 
nary life  policies.    (Id.^ 

KEaLIGENCB. 

h  In juBiEs  TO  DuysE  or  DsuyxBT  Wagon— Explosion  op  Aiciconia— 
Pboziicatb  Causx  or  Injury— Pleadings  and  EyiDKNCs— Failuu 
TO  Fasten  Ck>BK. — In  this  action  for  personal  injuries  receiyed  by 
the  driyer  of  a  deliyery  wagon  from  burns  caused  by  the  popping 
out  of  the  cork  from  a  demijohn  of  concentrated  ammonin  which 
he  was  engaged  in  deliyering,  it  is  held  that,  in  yiew  of  the 
admissions  of  the  answer  and  the  testimony  of  the  plaintiffs 
who  alone  was  able  to  describe  the  accident  and  the  circum- 
stances surrounding  it — the  jury  were  warranted  in  the  implied 
findings  that  the  defendant  was  guilty  of  negligence  in  sending  out 
the  demijohn  without  securing  the  cork  by  seal,  wire,  or  other 
means,  and  that  the  plaintiff  was  not  guilty  of  contributory  negli- 
gence in  the  way  he  loaded  or  droye  his  wagon,  or  in  the  matter 
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of  the  handling  of  the  demijohn  after  it  had  been  plaeed  therein* 
(Gongdoa  y.  C^fomia  Dmg  ft  Chemical  Co.,  200.) 

t.  MiNOBITT    or     PliAINTIFf— EtSMXNT     AfVECTIKO     BUPONSIBILITT^ 

iNSTRUcnoNa.  —  In  each  an  action  the  minority  of  the  plaintiff 
should  not  be  presented  to  the  jury  as  an  element  affecting  his 
responsibility,  when  the  nature  of  his  employment,  his  intelligence, 
and  his  experience  in  the  kind  of  work  he  was  doing  is  taken  into 
consideration,  but  instructions  to  such  effect  are  not  prejudicially 
erroneous  where  the  jury  is  also  instructed  that  notwithstanding 
such  minority,  the  plaintiff's  conduct  was  to  be  Judged  by  "the 
knowledge,  experience,  and  judgment  that  he  possessed."     (Id.) 

t.  Phtsioian  jlnd  Suboion— Dbgbxb  of  Skill— -Imflib)  Oonteact. — 
A  physician  or  surgeon  undertaking  the  treatment  of  a  patient 
impliedly  contracts  not  only  that  he  possesses  that  reasonable  de- 
gree of  learning  and  skill  possessed  by  others  of  his  profession, 
but  that  he  wHl  use  reasonable  and  ordinary  care  and  skill  in 
the  application  of  such  knowledge  to  accomplish  the  purpose  for 
which  he  is  employed;  and  if  he  possesses  such  reasonable  degree 
of  learning  and  in  the  treatment  of  the  patient  exercises  ordinary 
eare  and  skill  in  applying  it,  he  is  not  liable  for  the  reaolts  that 
follow.     (Houghton  ▼.  IMckson,  321.) 

4.  Negligent  Suboical  Tbbatment— Insuttioibnct  or  EnraNOB.— 
In  this  action  against  a  physician  and  surgeon  to  recover  damages 
alleged  to  have  been  sustained  hj  the  plaintiff  as  the  result  of 
negligent  surgical  treatment  of  the  plaintiff's  arm,  it  Is  held  that 
the  eridence  wholly  fails  to  show  any  lack  of  eare  and  skill  on  the 
part  of  the  defendant  in  setting  and  treating  the  fractured  bone  of 
the  arm,  and  that  it  likewise  fails  to  show  when  the  dislocation  of 
the  elbow  occurred,  or  that  a  physician  in  the  exercise  of  ordinary 
eare  and  skill  in  treating  the  plaintiff  should  have  discovered  the 
dislocation  and  treated  the  same.     (Id.) 

8.  EzxBciSB  or  Bbasonablb  Sbjll— QuBSTioN  fOB  JuBT. — ^A  sorgeoB 
does  not  undertake  to  perform  a  euro,  nor  does  he  undertake  to  use 
the  highest  possible  degree  of  skill,  as  there  may  be  persons  of 
higher  education  and  greater  advantages  than  himself;  but  he  under^ 
takes  a  fair,  reasonable,  and  competent  degree  of  skill,  and  in  an 
action  against  him  by  a  patient,  the  question  for  the  jury  is,  whether 
the  injury  complained  of  must  be  referred  to  a  want  of  a  proper 
degree  of  skill  and  care  in  the  defendant  or  not.     (Id.) 

6).  Dbath  or  Telephonx  Linxican — Contact  With  Poweb  Linb — 
SumoiXNOT  or  Evidencb. — In  this  action  to  recover  damages 
for  the  death  of  the  minor  son  of  plaintiff  while  in  the  employ  of 
the  defendant  in  the  capacity  of  a  general  telephone  lineman,  which 
death  occurred  while  he  was  engaged  in  fastening  a  bracket  of 
the  defendant  upon  one  of  its  poles  for  the  purpose  of  stringing 
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and  makiiig  fast  to  sueh  bracket  a  wiTe,  and  aa  the  rasDlt  of  Ui 
coming  in  eontact  with  an  electrie  power  wire  of  another  eompanj 
wbieh  was  alleged  to  have  been  strung  less  than  four  feet  from 
where  the  bracket  was  being  attached,  it  is  beld  that  there  was  suffi- 
cient eridenee  to  justify  the  jury  in  finding  that  the  defendant  was 
culpably  negligent  in  directing  the  deceased  to  work  in  a  place 
known  to  the  defendant  to  be  dangerous,  without  speciallj  warning 
him  of  the  danger  and  providing  for  his  protection.  (Blozham  t. 
Tehama  County  Telephone  G6^  826.) . 

7.  Btatdtb  Begxtlatino  Elbotbio  Wnss — ^Violation  bt  Detendant 
— CoNOLnsivx  Pbesxjmftign  Against  Cgnosibutobt  Negligsngb — 
Pbopeb  iNSTBXTonoN. — ^An  instruction  that  if  the  jury  found  that  the 
defendant  was,  in  the  erecting  and  constructing  of  the  telephone 
line  upon  which  the  deceased  was  working  at  the  time  of  his  death, 
Tiolating  the  act  of  April  12,  1911  (Stats.  1911,  p.  1037),  whieh 
prohibits  the  erection  and  maintenance  above  ground  of  any  wira 
or  cable  eony^ing  or  carrying  less  than  six  hundred  volts  of  elec- 
tricity within  a  distance  of  four  feet  from  any  wire  or  cable  which 
shall  conduct  or  carry  at  any  one  time  more  than  six  hundred  volts 
of  electricity,  and  that  if  they  further  found  that  such  violation 
of  such  statute  contributed  to  the  death  of  deceased,  the  law  con- 
clusively presumes  that  said  deceased  was  not  guilty  of  contributoiy 
negligence,  is  not  erroneous^    (Id.) 

8.  Ck)NSTITDTIONAI«  LaW— AOT  BSGULATING  BBSOTION  OV  PoWXB  IiIN18. 

The  act  of  April  22,  1911  (Stats.  1911,  p.  1037),  regulating  the 
placing,  erection,  use,  and  maintenance  of  electric  poles,  wires, 
cables,  and  appliances,  and  providing  the  punishment  for  the  viola- 
tion thereof,  applies  to  a  single  class  of  individuals  or  objects,  and 
ii  not  unconstitutional  as  class  legislation.  (Id.) 
f.  BviDXNCB — Sagging  of  Power  Ions — Proof  Profsrlt  Ezgludrd. 
In  such  an  action  it  is  not  error  to  refuse  evidence  and  instructions 
offered  to  shift  the  responsibility  for  the  accident  upon  the  power 
company  in  causing  its  line  to  sag,  thus  bringing  it  within  the  for- 
bidden line  of  clearance,  where  it  is  shown  that  the  power  line  «pas 
lint  erected.    (Id.) 

10.  Plxading— Pabites — ^Appeal— Waiver.— X7pon  an  appeal  firom  an 
order  denying  a  new  trial,  in  such  action,  the  objection  that  the 
action  should  have  been  brought  by  the  husband  of  the  plaintiff 
cannot  be  considered,  where  the  cause  was  tried  on  the  pleadings  as 
they  stood  without  objection  to  the  evidence  in  support  thereof. 
(M.) 

11.  Appeal — Order  Denting  New  Trial — What  Beviewabub. — ^The 

sufficiency  of  the  pleadings  to  support  the  judgment,  or  the  suffi- 
cient of  the  ilndingB  of  fact  to  sustain  the  conclusions  of  law, 
cannot  be  considered  on  an  appeal  from  an  order  denying  a  new 
iriaL    (Id.) 
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12.  Pkbsonal  In  jubdes— Patron  ov  Congbssion  in  Aujjbemxst  Pibk— 
LuBiUTT  OF  Pake  Owner. — A  eorporation  which  conducts  an 
amusement  park  and  makes  a  charge  for  admission  thereto  is 
liable  for  personal  injuries  received  hj  a  patron  of  the  park  in 
a  concession  installed  therein  bj  private  parties  at  their  own  expense 
and  operated  by  them  under  contract  with  the  corporation  wherebj 
the  latter  received  a  percentage  of  the  gross  admission  fees  thereto, 
notwithstanding  the  operators  and  attendants  necessary  to  run  the 
concession  were  hired  and  paid  by  the  concessioners,  and  that  the  cor- 
poration had  no  control  or  direction  over  them,  excepting  the  right 
reserved  to  object  to  any  employee  who  was  not  conducting  the  busi- 
ness in  a  proper  way.     (Whyte  v.  Idora  Park  Co.,  842.) 

18.  AonoN  fOB  Damages  —  Dri'Rotivr  Exit  Dsviob  —  STTFncixNor  or 
EviDENCB. — In  this  action  against  an  amusement  park  corporation 
to  recover  damages  for  personal  injuries  received  in  a  concession, 
it  is  held  that  even  if  it  were  the  rule  that  such  a  corporation  is 
liable  to  a  patron  only  where  the  injury  it  the  result  of  defective 
construction,  or  where  the  device  is  of  a  character  which  in  operation 
is  likely  to  cause  injury,  the  judgment  in  the  action  could  not  be 
reversed  because  there  is  evidence  in  the  record  which  supports  the 
finding  of  the  court  that  the  sUdeway  which  it  was  necessary  to  go 
upon  in  making  the  exit  from  the  concession  in  question  and  from 
which  the  injury  occurred  was  built  at  such  a  steep  angle  and  with 
the  bottom  thereof  so  close  to  a  wall  of  the  building  #hieh  inclosed 
the  contrivance,  that  one  using  the  sUdeway  was  very  likely  to  be 
injured.     (Id.) 

14  Assumption  or  Bisk— QuxsnoN  ior  Jurt.— It  is  also  held  that 
under  the  pleadings  and  evidence  it  was  for  the  juiy  to  determine 
as  to  whether  there  was  an  assumption  of  risk  on  tiie  part  of  the 
plaintiff,  and  that  the  finding  thereon  must  be  upheldi    (Id.) 

15.  Personal  Injuries— Pleading.— While  it  is  permissible  to  plead 
negligence  in  general  terms,  specifying  the  particular  act  or  acts 
upon  which  the  pleader  relies  as  constituting  such  negligence, 
this  rule  applies  only  to  cases  where  the  acts  as  alleged  might 
or  might  not  have  been  negligently  done,  and  has  no  necessary  ap- 
plication to  a  case  wherein  the  facts  complained  of  and  specifically 
set  forth  are  such  that  the  inference  of  negligence  necessarily  arises 
from  their  enumeration.     (Herrick  v.  OaUand  Motor  Co.,  414.) 

18.  Collision  or  Axttomobilb  and  Motorotcia  —  Suiticienot  op 
Complaint. — ^In  an  action  for  damages  for  injuries  received  in  a 
collision  between  an  automobile  and  a  motorcycle,  where  the  com- 
plaint alleges  that  plaintiff  was  riding  southward  along  the  west- 
erly side  of  a  certain  avenue  and  near  the  southerly  side  of  an  in- 
tersecting street,  where  he  had  a  right  to  be  and  to  ride,  and  the 
defendants,  operating  an  automobile,  were  proceeding  northerly 
along  the  easterly  side  of  the  avenue,  and  suddenly,  without  warn- 
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ing,  altered  the  eoune  of  the  antomobfle  and  drove  it  wifh  Ugh 
speed  and  without  anj  warning  or  notice  across  said  ayenne  to 
the  westerly  side  thereof,  near  the  southerly  side  of  the  street,  where 
the  plaintiff  rightfullj  was,  and  there  struck  and  injured  him,  the 
inference  of  negligence  from  the  facts  is  logical  and  irresistible, 
and  it  was  not  necessary  to  aTer  that  they  were  negligently  dona. 
(Id.) 

17.  DssrauonoN  or  Feed  bt  FIee — Suffigienct  or  Evidenob. — In 

an  action  for  damages  alleged  to  haye  accrued  to  plaintiff  by 
the  destruction  of  several  hundred  acres  of  feed  standing  upon  cer- 
tain land  caused  by  fire,  which  it  is  alleged  started  upon  the  lands 
of  the  defendant  and  was  negligently  permitted  to  spread  to  plain- 
tiff's land,  where  the  eyidence  as  to  the  cause  of  the  fire  upon  the 
lands  of  the  plaintiff  is  in  substantial  conflict  upon  the  questioA  as 
to  whether  it  originated  from  a  lighted  cigarette  dropped  upon  the 
lands  of  the  defendant  by  an  employee,  or  resulted  from  the  burn- 
ing of  grass  upon  the  lands  of  the  defendant  for  the  purpose  of 
clearing  the  same  by  a  person  who  claimed  to  be  acting  as  the  agent 
of  the  corporation  defendant,  the  findings  of  the  trial  court  cannot 
be  disturbed  on  appeal.  (Sample  y.  Bound  Mountain  Citrus  Farm 
Co.,  547.) 

18.  Authoeitt  or  Agent— SumciENOT  or  Evidenob.— In  such  a  ease, 
whether  a  person  who  acknowledged  responsibility  for  the  origin  of 
the  fire  upon  the  lands  of  the  corporation  defendant  was  or  was  not 
the  agent  of  the  defendant  was  a  matter  peculiarly  within  its  own 
knowledge,  and  the  fact  that  such  person  was  found  upon  the  lands 
of  the  defendant  at  or  about  the  time  of  the  starting  of  the  fire^ 
openly  acting  in  the  capacity  of  superintendent  over  the  defendant's 
land  and  the  work  being  done  thereon,  was  a  eireumstance  which 
carried  with  it  the  implication  of  authority  to  so  act  from  the  cor- 
poration defendant,  and  sufficed  to  make  a  prima  facie  showing  of 
the  existence  of  the  relation  of  principal  and  agent  between  the 
corporation  defendant  and  such  person,  which,  in  the  absence  of  a 
showing  to  the  contrary,  was  sufficient  to  support  a  finding  of  the 
trial  court  that  such  relation  did  exist  at  the  time  of  the  fire.    (Id.) 

19.  Abmissions  of  Agent — ^Aomissibilitt  or. — ^In  such  a  case  state- 
ments of  the  person  who  had  charge  of  the  defendant's  lands  at  the 
time  of  the  fire,  concerning  its  origin,  and  his  subsequent  offer  to 
settle  for  the  damages  resulting  therefrom  to  the  plaintiff's  laad% 
were  admissible  in  eyidence.     (Id.) 

NEGOTIABLE  IN8TBUMENT.    See  Promissory  Note. 

NEW  TRIAL. 

1.  Bill  op  Exceptions^Delit  in  Settlement—Impbopbb  SBruaUi 
TO  Settle. — The  trial  court  was  not  justified  in  i^fosing  to  sai* 
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t]«  a  proposed  bill  of  ezeeptioiiBy  npon  the  ground  of  the  laebes 
of  the  partj  proposing  it,  where,  upon  the  hearing  of  the  let- 
tlement,  the  jndge,  after  the  matter  had  proceeded  for  eome  time, 
requested  eounsel  for  both  sides  to  eonf er  and  attempt  to  agree  on 
eertain  of  the  proposed  ameodments,  and  to  report  to  him  as  to 
what  eonld  not  be  agreed  upon,  and  the  farther  hearing  of  the  mat- 
ter was  continued  for  sach  report  to  be  made,  fonr  months  there- 
after elapsing,  during  which  time  some  ineffectual  efforts  were  made 
hj  the  parties  to  come  to  an  agreement,  failing  in  which  the  pro- 
ponents caused  the  matter  of  the  settlement  of  the  bill  to  be  again 
placed  on  the  calendar  of  the  court,  and  the  bin  together  with  the 
amendments  having  in  the  meantime  remained  in  the  possession  of 
the  adverse  partj.    (Slje  v.  Hunt^  117.) 

2.  Changk  or  Law  as  to  Pboceduks— Applicabiutt  of  id  Pindino 

GA8B8— TJSK  OF  BlIX  OF  EZCIPTIONB  UPON  APPEAL  FBOM  JUDGIOBNT, 

The  change  in  the  law  governing  new  trials  and  appeals  and  taking 
away  the  right  of  an  independent  appeal  from  an  order  denying 
a  motion  for  a  new  trial,  and  substituting  a  provision  which  permits 
the  appellants  upon  their  appeal  from  the  judgment  to  have  reviewed 
the  errors,  if  any,  of  the  trial  court  in  denying  their  motion  for  a 
new  trial,  applies  to  eases  pending  and  conditions  existing  at  the 
time  the  statute  took  effeet  where  no  substantial  remedies  are  im- 
paired; and  in  such  a  ease  the  appellants  were  entitled  to  have  the 
bill  of  exceptions  settled  for  use  on  their  appeal  firom  the  Judgment. 
(Id.) 
Z,  NswLT  DiaoovmD  BvmiNai  —  Bbquibxicints  of  Affidavit. — In 
support  of  a  motion  for  a  new  trial  on  the  ground  of  newlj 
discovered  evidence,  it  is  incumbent  on  the  moving  party  to  show 
the  diligence  employed  in  preparing  for  the  first  trial,  how  the 
alleged  new  evidence  was  discovered,  and  why  it  was  not  discov- 
ered before  the  first  trial,  and  such  other  facts  as  will  make  it  dear 
to  the  court  that  the  failure  to  produce  the  alleged  newly  discov- 
ered evidence  and  present  it  at  the  first  trial  of  the  ease  was  not 
attributable  to  the  fault  or  want  of  diligence  of  the  party,  and 
where  the  affidavit  fails  to  show  these  things,  it  is  insufficient  (Fos- 
ter V.  National  Ice  Cream  Co.,  484.) 

4.  Motion  Fon  Niw  TBiAi/--CbNFUOTiNO  Evidencb^— The  weight  of 
conflicting  evidence  will  not  be  considered  on  an  appeal  from  an 
order  granting  or  refusing  a  new  trial.     ((Afford  v.  Crofford,  662.) 

6.  Motion  fob  Nbw  Tbial— Affidavits— Failubb  to  Sebvx  in  Tims. 
Affidavits  of  newly  discovered  evidence  eannot  be  considered  on 
a  motion  for  a  new  trial  where  they  were  not  served  until  more 
than  ten  days  after  the  service  and  filing  of  the  notice  of  intention 
to  move  for  a  new  trial,  and  no  extensioB  of  time  therefor  having 
been  granted.    (Id.) 
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NEW  TBIAL  (Gontinned). 

6.  Motion  tob  Nxw  Tbial— Disgbktion  or  Coubt. — ^It  is  witUa  ttt 

discretion  of  the  trial  eourt  to  determine  that  facta  itated  in  ai&- 
davita  of  newlj  discovered  eyidence  were  not  snlBcient  to  warrant 
granting  of  a  new  trial,  and  its  decision  will  not  be  disturbed  on 
appeal  where  the  eirenmstances  are  saeh  as  in  the  ease  at  f»r. 
(Id.) 

7.  AppEAi/->DisoBEnoN  OF  Tbul  Oodbt.— An  order  granting  a  new 
trial  will  not  be  disturbed  upon  appeal  save  upon  a  showing  of 
an  abuse  of  the  discretion  vested  in  the  trial  eonrt.  (ICeinberg  v. 
Jordan,  760.) 

8.  AvnBlCANCB     07     QbDEB— MOTION     UPON     SeVKBAL     GBOUNDBw^Ab 

order  granting  a  new  trial  must  be  afllrmed  without  regard  U» 
the  ground  upon  which  it  is  speeificallj  based  if  it  could  be  right- 
fuUj  granted  upon  anj  of  the  grounds  upon  which  the  motion 
was  made,  subject,  however,  to  the  exception  that  in  pasnng  upon 
the  correctness  of  the  order  the  appellate  court  maj  not  consider 
the  insufficiency  of  the  evidence  when  the  lower  court  by  direct 
language  expressly  excludes  such  ground  as  a  basis  for  its  order. 
(Id.) 
0.  Sxcbssivb  Dahagbs  —  Imflioation  ov  iNsurncixNOT  or  Evi- 
DBNCB. — ^An  order  granting  a  new  trial  in  an  action  for  damages 
for  personal  injuries  upon  the  sole  ground  that  the  damages 
awarded  to  the  plaintiff  are  excessive  does  not  fall  within  the 
exception  to  the  rule,  but  implies  that  the  motion  was  granted  upon 
a  consideration  of  the  insulBcieney  of  the  evidence  to  support 
the  verdict.    (Id.) 

10.  INSUITECIENOT    OF    EVIDENOB— QUBSHON    FOB    TBIAL    OOUBT.^Upon 

a  motion  for  a  new  trial  in  an  action  for  damages  for  personal 
injuries,  the  probative  force  and  effect  of  the  evidence  as  to  the 
nature  and  the  extent  of  the  injuries^  and  the  damages  resulting 
therefrom,  is  for  the  determination  of  the  trial  court,  notwith- 
standing there  is  no  conflict  in  the  evidence.    (Id.) 

11.  Action    fob  Pebsonal   In jubies  —  Assaui/f  and  Battebt — Ex- 

GESsivB  Damages— Obdeb  Gbanting  New  Tbiai/— Disobetion  not 
Abused. — ^In  this  action  for  damages  for  personal  injuries  sus- 
tained as  the  result  of  an  assault  and  battery,  it  is  h^d  that  no 
abuse  of  discretion  was  committed  in  granting  the  motion  for  a 
new  trial  on  the  sole  ground  that  the  verdict  in  the  sum  of  $750 
was  excessive.     (Id.) 

See  Agency;  Appeal,  14,  15,  18;  Criminal  Law,  OO,  10ll»  180; 
Negligence,  10,  11;  Practiee^  8. 


NONSUIT.    See  Fraetioe^  1. 
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NOVATION. 

1.  OBDEB  ra  PATIOMT  OV  MONST---l&nDBN0»--CDN8TBnonDN  Of  Ul- 

STBUMSNT. — ^In  this  aetion  to  reeoTer  upon  a  written  order  calling  for 
the  payment  of  yariouB  sums  of  monej  upon  different  dates,  which 
was  drawn  upon  the  defendant  bj  a  sales  agent  employed  by  it  to 
make  disposition  of  certain  lands,  and  which  was  accepted  by  the 
plaintiff  in  payment  of  certain  advances  made  by  it  to  such  agent 
to  make  snch  sales,  it  is  held  that,  in  the  light  of  the  evidence, 
the  dates  set  after  the  several  installments  which  were  to  be  paid 
by  the  terms  of  the  accepted  order  referred,  not  to  the  times  when 
commissions  would  be  due  and  payable  to  such  agent  from  the 
defendant,  but  that  they  referred  to  the  dates  whereon  the  several 
sums  set  before  them  would  be  due  and  payable  by  the  defendant 
to  the  plaintiff  without  respect  to  when  or  whether  any  particular 
amount  of  commissions  was  then  earned  or  payable.  (Spragae  Oaa* 
ning  Machinery  Co.  v.  Western  Ranching  Corp.,  874.) 
S.  EiTECT  or  OsDXBr-NovATiON. — It  is  also  held  that  on  the  date  of 
the  drawing  and  acceptance  of  the  order  a  novation  was  agreed  to 
and  accomplished  between  the  parties  thereto,  and  that  whatever 
eontingeneies  there  might  be  as  to  the  amount  of  commissions  then 
or  thereafter  to  be  chargeable  to  the  defendant  as  between  itself 
and  such  agent,  were  assumed  by  the  defendant,  and  were  not  to 
affect  or  qualify  the  terms  of  its  said  acceptance  or  tho  amounts 
to  become  due  the  plaintiff  thereon*    (Id.)^ 

OFFICE  AND  OFFICERS. 

1.  Probation  OmcEBS— Poweb  of  Appointmbnt— Ooxjntt  CBabteb.^ 

Where  a  county  charter  adopted  pursuant  to  the  amendment  of 
1911  to  section  7%  of  article  XI  of  the  constitution  authorizes 
the  board  of  supervisors  of  the  county  to  make  provision  for  the 
appointment  of  probation  ofBcers,  and  provision  is  so  made,  the 
general  laws  of  the  state  are  superseded.     (Anderson  t.  Lewis,  24.) 

2.  Obdinancb  Cbeating  Pbobation  Offices — Silencb  as  to  Mannxb 
OF  Appointment— General  Law  Appuoabia. — ^Where,  however,  the 
board  of  supervisors,  in  enacting  an  ordinance  providing  for  pro- 
bation of&ees  and  fixing  the  compensation  of  the  ofBcers,  makes  no 
mention  of  the  manner  in  which  the  appointments  shall  be  made, 
the  general  laws  of  the  state  govern  the  matter.     (Id.) 

Z,  Assistant  Pbobation  Ofhoeb  —  Invalid  Appointment.— An  aa- 
■istant  county  probation  ofBcer  appointed  by  the  judge  of  the  Juvenile 
eourt  instead  of  bj  the  chief  probation  officer  of  the  county  is  not 
a  legally  appointed  officer,  where  such  county  had  adopted  a  free- 
holders' charter  and  provided  therein  that  its  board  of  supervisors 
might  make  provision  for  the  appointment  of  such  officers,  not- 
withstanding that  such  board,  in  enacting  an  ordinance  providing 
for  such  officers,  failed  to  make  any  mention  of  the  manner  of  their 
appointment.     (Id.) 
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4.  Action  to  Compel  Shxeott  to  Bstubk  Fbb  to  ObUHrr— Piju0ih«» 
SurnoiENGT  or  Petition.— In  a  proceeding  for  a  writ  of  mandammt 
to  compel  the  sheriff  of  Loi  Angeles  County  to  paj  into  the  eonnty 
treasurj  all  fees  collected  hj  him  as  such  sheriff  between  certain 
dates,  for  the  performance  of  official  duties  pertaining  to  that  offiee, 
an  allegation  in  the  petition  that  the  respondent  a«  sheriff,  between 
the  dates  specifled,  "collected  and  reeeiTod  and  appropriated  to  his 
own  use,  the  sum  of  $3,000.00  as  fees  belonging  to  Los  Angeles 
County  for  the  performance  of  his  serriees  as  sheriff  of  Los  Angeles 
County  during  said  time,*'  it  sufficient  as  against  a  general  demurrer. 
(Keith  T.  Hammel,  181.) 
6.  Conduct  or  AonoN  iob  Countt— Contbol  st  Publio  GmoBBS.— 
The  general  effect  of  the  provisions  of  the  charter  of  Los  Angeles 
Counfy  and  of  the  statutes  is,  not  only  that  the  conduct  of  aetions 
in  which  the  county  is  a  party  is  committed  to  the  charge  and  «»• 
trol  of  public  officers,  but  it  is  the  intention  (in  harmony  with  long' 
established  principles)  that  the  county  shall  be  a  pi^rt^  to  actions 
and  proceedings  wherein  the  county  is  concerned.    (Id.) 

6.  Action  bt  Taxpateb— When  Unaxjthobized. — ^A  resident  property 
owner  and  taxpayer  in  the  county  of  Los  Angeles  haa  no  right  to 
maintain  an  action  to  compel  the  sheriff  of  the  county  to  pay  into 
the  county  treasury  eertain  fees  collected  and  alleged  to  have  been 
wrongfully  appropriated  by  him,  in  the  absence  of  a  showing  that 
the  proper  county  officers  have  refused  to  commence  or  prosecute 
such  a  proceeding  for  the  protection  of  the  counts  Interest    (Id.) 

7.  8an  Fbancisoo  Chaeteb— Misconduct  or  Fats  CoinassiONBU— Bb- 

MovAL  or  CHiEr  Enqineeb  Without  Tbiai/— Bbmotal  or  Boabd 
BT  Mayoe. — ^Under  the  proyisions  of  section  2  of  chapter  2  of 
article  IX  of  the  charter  of  the  city  and  county  of  San  Franciseo, 
which  declares  that  no  officer,  member,  or  employee  of  the  firs 
department  should  be  removed  from  office  except  for  cause  and 
after  trial,  the  board  of  fire  commissioners  have  no  right  to  re- 
move the  chief  engineer  of  the  department  without  assigning  a 
cause  therefor  and  without  trial,  and  where  they  do  so  after  being 
so  advieed  by  the  city  attorney,  and  after  b^ng  notified  to  desbt 
by  the  mayor,  their  action  affords  sufficient  ground  for  their 
removal  from  office.     (Spader  v.  Bolph,  774.) 

8.  Void  Pbovision  or  Chaeteb — Epfxct  or  Constitutional  Amend- 

ment.— ^While,  at  the  time  of  the  adoption  of  the  charter  of  the 
city  and  county  of  San  Francisco  in  the  year  1900,  the  proviBloa 
of  section  2  of  chapter  2  of  article  IX  thereof  was  void  by  reason 
of  its  conflict  with  section  16  of  article  XX  of  the  constitution, 
such  void  provision  was  effectively  validated  by  the  amendment 
of  November  S,  1914,  to  section  8%  of  article  XI  of  the  con- 
stitution, giving  municipal  corporations  governed  by  charters  the 
authority  to  provide  for  the  tenure  of  office  and  removal  of  muni- 
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OFFICE  AND  OFFIGEBS  (ContliiQad). 

dpal  emplojees,  and  no  change  in  muik  eharter  ^nrMom  m  w^ 
enactment  nas  necessaiy  in  order  to  give  it  effeel    (Id.) 
See  Goun^. 

OPTION.    See  Broker,  1}  Vendor  and  Vendee,  !• 

PABDON.    See  Attorn^  at  Law,  1,  2;  Criminal  Law,  It. 

PARENT  AND  CHILD. 

L  CoNTionoN  fOB  NoNauFPCttW— Paooy  of  Abiutt.— In  order  la  rap* 
port  a  conviction  of  a  parent  for  failnre  to  sapport  hie  minor  diil- 
dren,  it  it  cflscntial  that  proof  of  hie  ability  eo  to  do  be  mada^ 
as  inability  without  fault  it  a  ^nawful  ezcnee,"  within  the  meaning 
of  that  phrase  as  used  im  seetion  270  of  the  Penal  Coda.  (People 
T.  Forester,  4e0.) 

2.  iKAULiTT  lo  SuFFOBT— Bvi]>KNc»— Busmxas  Bkvsbsis  ahd  Pxa- 
aONAL  INJUBT. — Inability  dne  in  part  to  an  injury  to  the  hand  of  a 
skilled  dentist  and  in  part  to  business  reverses,  without  any  ground 
for  inference  that  his  financial  embarrassment  was  the  result  of 
artifice  or  any  dedgn  to  deprive  his  children  of  support,  is  a  sufli* 
eient  showing  of  lawful  ezense  for  failure  to  discharge  such  pa- 
rental duty.  (Id.) 
flee  Criminal  Law,  17, 1%,  4ft-iS» 

PABTmON. 

1.  EiTBor  or  Digbxb. — ^A  decree  or  Judgment  in  partition  has  no  other 

eifect  than  to  sever  the  unity  of  possession,  and  does  not  vest  in 
either  of  the  cotenants  any  new  or  additional  title.  (Potrere  Noevo 
Land  Co.  v.  AU  Persons,  748.) 

2.  Lbasebolo  Intibbsts  nt  Bxaoh  amb  Watbb  Lotb  ob  San  FkAN« 

CI800 — PABTinoN  Salb — Intebbsts  Aoquibxd  bt  Pubchabbbs. — 
Purchasers  at  a  partition  sale  of  leseehold  interests  in  'HMach  and 
water  lots''  situated  in  the  eity  and  county  of  San  Francisco  ac- 
quire the  interests  of  such  partitioners  at  the  time  of  sale  and 
nothing  more,  and  the  subsequent  purchase  by  one  of  such  pur- 
chasers of  the  reversionary  interest  of  the  state  in  soeh  lots  does 
not  inure  to  the  benefit  of  his  copurchasers.  (Id.) 
2.  Title  or  Pubchaseb  upon  PABmioM  Salb.— The  sale  under  a 
partition  decree  is  a  judicial  sale,  and  the  rule  in  execution  sales 
that  the  purchaser  takes  the  precise  interest  of  the  defendant  and 
that  after-acquired  title  by  the  seller  does  not  pass  to  the  purehaaer 
is  applicable  thereto.    (Id.) 

PARTITION  WALL. 

1.  Location — SxTrnciBKcr  or  Evidbkob. — ^In  this  actloB  \/j  the  ew» 
ess  of  the  south  half  of  a  city  lot  and  of  the  remainder  a  fee 
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PABTITIDN  WALL  (Continued). 

of  the  north  half  as^ainst  the  life  tenant  ef  the  latter  half  te 
eompel  the  removal  of  a  partition  wall  whieh  the  defendaai  at 
the  time  of  the  eommeneement  of  the  action  had  eommeneed  to 
eonetnet  in  the  building  which  eoyered  the  entire  frontage,  H  ie 
held  that  the  evidence  iias  Boi&cient  to  eatablieh  the  fact  that  a 
portion  of  the  partition  wall  was  located  npon  the  plaintiff's  side 
of  the  dividing  line.  (Taft  v.  Washington,  197.) 
8.  BxicoYAL  or  Waui— OoMFLsnoN  Pbiob  to  Sirvioi  Of  Bbstbainiho 
OBDsa — PowiB  or  Ck)UST^ — In  sneh  an  action  the  eonrt  has  power 
to  eompel  the  removal  of  the  partition  wall,  notwithstanding  the 
wall  wae  eompleted  befbn  the  serviee  ef  aaj  zeatiaining  order. 
(Id.) 

PABTNBBSHIP. 

h  PuacHAsx  AND  Saub  ot  Oil  Laihw  —  Natobb  07  TaiKSAonow— 
CoNFUOT  or  EviDXNGB— FiNDmoa  OoNGLUBivx. — ^In  this  action  to 
recover  profits  alleged  to  have  acemed  on  account  of  a  joint 
enterprise  entered  into  between  appellant  and  respondent  with 
respect  to  the  purchase  and  sale  of  certain  oil-produeing  lands^ 
it  is  held  that  the  record  presents  a  state  of  conflicting  evidence 
as  to  the  nature  of  the  agreement  between  the  parties  upon  which 
the  findings  against  the  claim  of  appellant  of  a  partnership  are 
conclusive.     (Strond  v.  Fairbanks^  6.) 

8.  CEBTOiaATX  or  Paxtnxbship— Usx  or  Initxals.— A  eertificate  of 
copartnership  which  sets  forth  the  initials  of  the  respective  partners' 
given  names  instead  of  their  names  in  fnU  is  sofSeieiit.  (HiU  ▼• 
Nerle,  478.) 

Bee  Banki^  4^  8b 
PAYMBNT.    Bee  FVomissoiy  Note^  T,  8;  Sals^  IflL 
PEBJUBY.    Bee  Criminal  Law,  129-181. 
PHYSICIAN  AND  BUBGEON.    See  NegBgenee,  8-81 
PLACE  OF  TBIAL. 

L  BI8GIS8I0M  Of  OONTBAOT  OV  SALI  07  BkAL  P8OPXBTT— I^in>-* 

BxoovxBT  07  MoNXT  PAID. — ^An  action  to  rescind  a  contract  for 
the  sale  of  real  propertj  and  to  recover  the  money  paid  there- 
under on  the  ground  of  fraud  is  not  an  action  for  Hhe  determination 
of  some  right  or  interest  in  real  estate  within  the  meaning  of  section 
898  of  the  Code  of  Civil  Procedure,  and  is  properly  transferred  to 
the  countj  of  the  residence  of  the  defendant  upon  motion  therefor 
9ulj  made.  (Terry  v.  Bivergarden  Farms  Co.,  69.) 
%  Natubs  07  AcnoN  —  Beuet  upon  BEFAxn/r. — The  nature  ef  am 
action  is  to  be  determined  from  the  allegations  of  the  complaint 
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PLAGE  OF  TBIAL  (Continned), 

and  the  character  of  the  judgment  which  might  be  rendered  vpon 
de&ult.    (Id.) 
8.  JoiNDXR  OF  Bbal  AND  PsBSONAL  ACTION — ^VxNus.— When  a  real  and 
personal  action  are  joined,  the  case  maj  be  transferred  to  the  resi- 
dence of  the  defendant.     (Id.) 

4.  Action  to  BisaND  Contract  of  Sale— -Monxt  Judgmint  Against 

OoDSTENDANT — ^Venui. — ^An  action  to  rescind  a  contract  of  sale  of 
real  estate  and  to  recover  the  money  paid  thereunder  brought  against 
two  defendants,  one  of  whom  was  not  a  party  to  the  contract  and 
onlj  liable  to  a  money  judgment,  is  properly  transferred  to  the 
county  of  the  residence  of  such  defendant.     (Id.) 

5.  Motion  fob  Changs  of  Place  of  Trial  —  Interlineations  and 

Erasures  in  Affidavits — Failure  to  Explain — Erroneous  De- 
nial OF  Motion. — On  a  motion  for  a  change  of  place  of  triaJ, 
where  in  the  notice  of  motion  and  the  affidavit  of  merits,  and  other 
affidavits  offered  thereon,  there  were  many  interlineations  and 
erasures,  the  failure  of  the  moving  party,  upon  request  of  the 
court,  to  say  whether  the  alterations  were  made  prior  to  the  ex- 
ecution of  the  instrument  does  not  authorize  the  court  to  exclude 
them  from  consideration  and  to  deny  the  motion,  where  the 
affidavit  of  merits  in  its  original  form,  ignoring  the  alterations, 
embraces  all  the  essential  averments  of  a  sufficient  affidavit  of 
merits.     (Cavitt  v.  Baje,  659.) 

«b  Altekation  of  Instrument^-When  Material. — ^If  the  alterations 
changed  the  meaning  of  the  language  of  the  instrument,  or  if  it 
remedied  a  defective  affidavit,  the  change  would  be  regarded  as  ma- 
terial, and  the  affidavit  could  not  then  have  been  considered  without 
a  gatisfactory  explanation.     (Id.) 

f.  Affidavit  of  Merits — Suffigisnct  of.  —  Where  in  one  place  in 
the  affidavit  of  merits  as  it  read  originally  the  word  "stated"  is 
omitted,  the  affidavit  reading  ''I  further  say  that  I  have  fully  and 

fairly the  said  case  in  this  cause"  to  my  counsel,  etc.,  but  from 

what  appears  later  in  the  affidavit,  and  reading  it  as  a  whole, 
it  k  clear  that  the  defendant  in  effect  avers  that  he  made  a  full 
and  fair  "statement"  of  the  case  in  the  cause  to  his  attorneys, 
the  omission  is  not  materiaL     (Id.) 

8.  Change  of  Document  —  When  Iuicaterial. — ^Any  change  made 
in  a  document  after  its  execution,  which  merely  expresses  what 
would  otherwise  be  supplied  by  intendment,  is  immaterial,  and 
the  document  is  in  effect  unaltered  by  it.    (Id.) 

PLEADINO. 

1.  Yariancb  Between  Allegations  and  Exhibit— Waiver. — ^A  vari- 
ance between  the  direct  allegations  of  a  complaint  and  a  copy 
of  an  instrument  set  forth  therein,  or  an  exhibit  attached  thereto, 
to  OaL  Afp.— SS 
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ean  be  suceessfullj  attacked  onlj  by  special  demurrer,  and  cannot 
be  taken  advantage  of  hj  general  demurrer.  (Linx  t.  Mclver  A 
Becker,  470.) 

2.  Unvebified  ANSWK&— Effect  or— Bbmedt  of  Pulintxff. — An  un- 
verified  answer  to  a  verified  complaint  does  not  admit  all  of 
the  allegations  of  the  complaint  to  be  true  in  the  absence  of  a 
seasonable  objection  to  the  failure  of  the  defendant  to  verifj  his 
answer.  The  remedy  of  the  plaintiff  in  such  a  contingency  is  to 
more  the  trial  court  to  strike  out  the  answer  or  for  judgment  upon 
the  pleadings  for  want  of  an  answer.     (Hill  ▼.  Nerle,  473.) 

8.  Lack  of  Verification  —  Tbial  Without  Objection  —  Waivbb.— 
Where  the  case  goes  to  trial  and  is  heard  and  determined  upon  the 
issues  purporting  to  have  been  raised  by  the  pleadings  of  the  parties 
without  a  previous  objection  upon  the  part  of  the  plaintiif  to  the 
lack  of  verification  of  the  defendant's  answer,  the  defect  will  be 
deemed  to  have  been  waived.     (Id.) 

4.  Action  fob  Goods  Sold  and  Moneys  Adyanced — Unyebifisd  An- 

swer—Tbial  Without  Objection — ^Unwabbanted  Judgment.— In 
an  action  for  goods  sold  and  delivered  and  for  moneys  advanced  for 
the  payment  of  freight  and  transportation  charges  upon  the  goods, 
the  failure  of  the  defendants  to  verify  their  answer  to  the  plain- 
tiff's verified  complaint  is  not  sufficient  to  support  a  judgment  for 
the  moneys  advanced  as  an  admitted  fact  under  the  pleadings,  where 
it  is  found  that  the  defendants  were  not  indebted  therefor,  and  no 
motion  to  strike  out  the  answer  or  for  judgment  on  the  pleadings 
was  made,  and  the  case  tried  upon  the  pleadings  as  presented.     (Id.) 

5.  Action  on  Pbomissory  Note — Amendment  ov  0>mplaint— Date 
OF  Assignment  of  Note  —  Discretion  not  Abused. — ^In  an  ac- 
tion to  recover  on  an  assigned  promissory  note  there  was  no  abuse 
of  discretion  in  allowing  the  plaintiff  to  amend  his  complaint  whec 
the  case  was  called  for  trial,  so  that  the  date  of  the  assignment 
would  appear  as  of  the  date  of  the  execution  of  the  note,  instead  of 
the  date  mistakenly  alleged  in  the  original  complaint,  where  the 
defendant  was  not  placed  at  any  disadvantage  by  the  amendment, 
and  his  principal  defense  rested  upon  a  release  of  the  defendant 
from  the  note.     (Snyder  y.  Miller,  566.) 

6.  Allowance  of  Amendments  to  Pleadings. — The  aUowanee  of 
amendments  to  pleadings  is  a  matter  resting  in  the  sound  legal  dis- 
cretion of  the  trial  court,  and  great  liberality  should  be  shown  by 
it  in  permitting,  where  it  can  be  done  without  working  great  delay, 
such  amendments  to  pleadings  as  will  facilitate  the  production  of 
all  the  facts  bearing  upon  the  questions  involved  in  the  action. 
(Id.) 

7.  Action  for  Goods  Sold— Failure  to  Dent  Indebtedness — Ooun- 
tebclaim. — In  an  action  for  the  recovery  of  a  balance  due  upon 
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an  open  book  account  for  goods,  wares,  and  merchandise  9o}d 
and  delivered,  the  failure  of  the  defendant  to  expressly  admit  or 
deny  the  aUegations  of  the  complaint  does  not  deprive  him  of  the 
right  to  set  up  a  counterclaim  growing  out  of  contract,  as  an  offset 
to  the  indebtedness  pleaded  in  the  complaint,  notwithstanding  the 
amount  of  such  counterclaim  exceeds  the  amount  of  the  plaintiff's 
demand  and  that  no  affirmatiye  judgment  is  asked  for  by  the  de- 
fendant. (Oslara  Valley  Beal^  Co.  y.  Smith,  580.) 
8.  Failubx  to  Dknt  Aujbgation  —  Admission.— Where  a  defendant 
fails  to  deny  a  material  fact  alleged  in  a  complaint,  such  failure  is 
tantamount  to  an  admission  of  the  fact  so  aUeged.     (Id.) 

0.  Pleading  or  Counterclaim— Txndxr  of  Issue* — The  pleading  of  a 
counterclaim  without  directly  denying  the  allegations  of  the  com- 
plaint is  sufficient  to  tender  an  issue  upon  the  question  whether  the 
plaintiff  is  entitled  to  a  judgment  for  the  full  amount  of  the  claim 
or  any  part  thereof  upon  which  he  has  sued,  and  the  right  to  sup- 
port such  special  defense  is  not  affected  by  the  fact  that  the  alleged 
counterclaim  exceeds  that  of  the  debt  sued  for  by  the  plaintiff,  and 
that  the  defendant  asks  for  no  aifirmative  relief.     (Id.) 

10.  Code  Provisions  a«  to  Counteeclaimb — Intent  or  Lsgislatubi^ 
Avoidance  or  Multipugitt  or  Actions. — The  evident  intent  of 
the  legislature  in  passing  the  code  provisions  relating  to  counter- 
claims was  that  all  the  matters  that  may  be  the  subject  of  litiga- 
tion between  the  parties  within  the  limitations  prescribed  shall  b« 
settled  in  one  action.     (Id.) 

11.  Omission   to   Sign   Complaint— Waivbe.— The   omissioii   to   sign 

a  complaint  is  not  jurisdictional,  and  the  defect  is  waived  where 
no  objection  is  made  thereto  in  the  trial  court.     (Hellings  v.  Wright, 
649.) 
See  Appeal,  2;  Broker,  6;  Gaim  and  Delivery,  1,  2;  Corporation, 
6-^;   Ejectment,  1-8;   Fraud,  4;    Fraudulent  Conv^ance,  6; 
Negligence,  10,  15,  16;  Office  and  Oficers,  4,  6;  Promissory 
Note,  1-5;  Sale,  10,  11,  25,  28;  Specific  Performance,  4;  Stat- 
ute of  Frauds,  5,  6;  Street  Assessment,  6. 

POSSESSION.    See  Adverse  Possession;  Ejectment;  Partition. 

PRACTICE. 

1.  Nonsuit— Cedes  foe  Finai<— Entet  in  Minutes — Conbteuotion  ov 
Section  581,  Code  op  Civil  Peooedueb— Appeal. — Since  the  amend- 
ment of  1897  to  section  581  of  the  Code  of  Civil  Procedure,  the 
entry  of  an  order  granting  a  nonsuit  in  the  minutes  of  the  court  is 
sufficient,  and  it  need  not  be  entered  in  the  judgment-book  at  all; 
and  such  order  so  entered  is  a  final  judgment  in  the  sense  used  in 
section  939  of  the  Code  of  Civil  Procedure,  providing  for  appeals. 
(Commins  v.  Guaranty  Oil  Co.,  139.) 


Digitized  byLjOOQlC 


868  Practice. 

PBACTICB  (Continued). 

2.  Tbial— Lack  or  Notice—Nkw  Trial. — ^A  defendant  in  an  setion 
against  whom  a  judgment  is  rendered  is  entitled  to  a  new  trial  where 
the  trial  was  had  in  the  absence  of  the  defendant  and  of  counsel  rep- 
resenting him,  and  it  is  made  to  appear  that  no  notice  of  the  time  of 
trial  was  given  to  the  attorneys  of  record  of  the  defendant  or  to 
the  attorney  whom  the  defendant  was  endeavoring  to  have  substi- 
tuted for  them,  or  to  the  defendant  himself,  except  by  the  mailing 
of  a  card  to  him  by  the  clerk  of  the  court.  (McMunn  t.  Lehrke, 
298.) 

3.  Attorney  and  Cuent — Ceasing  to  Aci>— Duty  or  Abvebsi  Pabtt. 

Where  upon  the  calling  of  a  case  for  trial  it  appears  that  the  de- 
fendant had  attorneys  of  record  who,  in  the  language  of  section 
286  of  the  Code  of  Civil  Procedure,  had  "ceased  to  act  as  such" 
and  were  not  present,  and  that  the  defendant  was  without  a  repre- 
sentative, the  adverse  party  must,  before  any  further  proceedings 
are  had  against  the  party  thus  situated,  by  written  notice,  require 
such  party  to  appoint  another  attorney  or  to  appear  in  person.    (Id.) 

4.  Appearance  by  Attorney — ^Duty  or  Cocrt. — A  party  to  an  action 
has  the  right  to  change  his  attorney,  but  such  change  must  be 
effected  in  the  manner  provided  by  the  statute,  and  where  a  party 
to  an  action  or  proceeding  appears  in  court  by  an  attorney,  he  must 
be  heard  through  him.     (Id.) 

5.  Construction  or  Section  473,  Code  or  Civil  Pbogkdurx— Bsmedul 
Provision  —  Discretion. — The  remedial  provision  of  the  statute 
found  in  section  473  of  the  Code  of  Civil  Procedure  is  best  observed 
by  disposing  of  causes  upon  their  substantial  merits,  rather  than 
with  strict  regard  to  technical  rules  of  procedure,  and  the  disa«e- 
tion  of  the  court  ought  always  to  be  exercised  in  such  manner  aa 
will  subserve  rather  than  impede  or  defeat  the  ends  of  justice.    (Id.) 

6.  BErAULT — Order  Setting  Aside — ^When  JusTiriABUS. — ^An  oral  stip- 

ulation granting  time  to  plead  to  plaintiff's  complaint  made  with  the 
plaintiff  instead  of  his  attorney  is  not  binding;  but  reliance  upon 
it  is  merely  inadvertence  and  excusable  neglect,  upon  a  showing  of 
which  the  court  is  justified  in  setting  aside  a  default  (Koehler  v. 
D.  Ferrari  ft  Company,  487.) 

7.  Trul — Partial  Hearing — TRANsrER  lo  Another  I>eparticxnt^ 
Besetting  or  Cause  —  Lack  or  Noncx  —  Judgment  Properly 
Vacated. — A  judgment  is  properly  vacated  upon  the  ground  that 
no  valid  notice  of  the  setting  of  the  cause  for  trial  was  given  to  the 
intervener  or  her  counsel,  where  it  is  shown  that  after  a  partial 
trial  had  in  one  department  of  the  superior  court  in  the  presence 
of  and  with  the  consent  of  counsel,  the  cause  was  transferred  to 
another  department  of  the  same  court  "for  a  continuation  of  the 
trial"  before  the  same  judge,  and  there  placed  on  the  calendar  io 
the  absence  of  counsel  for  the  intervener,  and  without  his  knowl* 
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edge  or  eonsent.     (Hagenkamp  t.  Eatable  life  ABSuranee  Society 
of  the  United  SUtee,  713.) 
A.  ExousABLS   NeoliIot   ov  OomrsKL— -EimtT   Of   Wbono   Bate   im 
DiABT. — An  entry  bj  an  attorney  in  hie  diarj  of  a  wrong  date  of 
the  trial  of  an  action  is  eaeh  an  inadTortence  and  excusable  neglect 
as  will  jnetifj  the  vacating  of  a  judgment  in  the  absence  of  any 
anggestion  that  it  was  deliberately  done  as  the  foundation  for  a 
dilatory  moye  in  the  case.     (Id.) 
See  Appeal;  Claim  and  Delivery;  Ooets;  Evidence;  Execution; 
Findings;  Garnishment;  Instructions;  Judge;  Judgment;  Jus- 
tice's Court;  Mandamus;  New  Trial;  Partition;  Place  of  Trial; 
Pleading;  Summons. 

PRESCRIPTION.    See  Adverse  Possesdou 

PRINCIPAL  AND  AGENT.    See  Agenej. 

PROBATION.    See  Office  and  Officer%  l-a. 

PROMISSORY  NOTE. 

1.  Want  or  Comsdieatidn — ^PtiADma. — ^The  defense  of  want  of  con- 

sideration for  the  execution  of  a  promissory  note  or  other  instrument 
is  new  matter,  which  must  be  specially  pleaded;  but  where  the  an- 
swer says  in  so  many  words  thai  the  note  sued  on  was  executed 
without  any  consideration  whatever,  it  states  a  good  defense.  (Bl* 
vera  v.  Oappa,  496.) 

2.  DuBBSB— Want  or  Considolation  —  SumciBNOT  or  Plkading^— 

A  general  allegation  of  want  of  consideration  in  the  answer,  taken 
in  connection  with  an  averment  that  the  note  was  executed  and 
delivered  to  the  payee  as  a  result  of  duress^  sufficiently  pleads 
a  defense,  in  the  absence  of  a  special  demurrer.     (Id.) 

8.  Appeal— Waivxb  or  Objbctionw— In  such  a  case,  even  if  an  allega- 
tion of  want  of  consideration  be  considered  as  a  conclusion  of  law, 
the  objection  made  after  the  trial  of  the  case  upon  the  merits  vriU 
not  be  considered  upon  an  appeal  supported  only  by  a  record  which 
does  not  show  that  such  an  objection  was  interposed  by  demurrer 
or  otherwise  in  the  court  below.     (Id.) 

i.  AcnoN  ON  Pbomissobt  Nori—PuADiNa— Amount  Dub— Conclusion 
or  Law. — ^In  an  aetion  on  a  promissory  note,  where  the  answer  ad- 
mits the  execution  of  the  note,  and  alleges  that  the  principal  and 
interest  remain  wholly  unpaid,  but  denies  that  the  same  is  due  and 
owing,  or  that  any  amount  is  due  and  owing,  the  admission  is  of 
the  ultimate  fact  as  to  nonpayment,  and  the  denial  is  a  mere  con- 
clusion of  law,  which  should  bo  disregarded.  (PaciHe  Coast  Mail 
Order  House  t.  Stillens,  eiS.) 
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PBOMISSOBT  NOTE  (Continued). 
6.  OrOSS'OOMPLAIKIV^ALLEGED    FaILUBX    of    OONSmE&ATION*— iNBum- 

GiBMT  Defense. — In  such  case,  where  there  was  attached  to  defend- 
ant's answer  a  set  of  allegations  termed  a  cross-complaint,  in  which 
the  execation  of  the  notes  sued  on  wa«  admitted,  but  it  was  alleged 
that  the  same  were  given  im  exchange  for  certain  shares  of  stock 
of  the  pUkintiff  corporation,  and  the  further  consideration  that  plain- 
tiff would  extend  certain  favors  to  defendant  because  of  the  pur- 
chase, and  that  plaintiff  had  agreed  in  consideration  of  the  execution 
of  the  notes  that  a  certain  trade  -  discount  certificate  should  be 
issued,  providing  that  for  a  period  of  ten  jears  defendant  should 
be  entitled  to  a  discount  from  catalogue  prices  of  merchandise  pur- 
chased from  plaintiff,  and  that,  after  the  certificate  had  b^n  issued, 
the  privileges  therein  stated  were  repudiated  bj  plaintiff  corpora- 
tion, which  thereafter  re;fused  to  allow  the  diseounts,  and  that  as  a 
further  consideration  inducing  the  execution  of  the  notes  defendant 
was  promised  a  catalogue  showing  prices  of  goods  for  sale  by  plain- 
tiff, which  catalogue  was  never  furnished,  and  it  was  represented 
that  plaintiff  was  a  ''strong  corporation,  and  in  eighteen  months 
or  thereabouts  would  paj  dividends,"  which  allegation  was  alleged  to 
be  false,  and  intended  to  deceive  defendant,  and  was  relied  upon  bj 
and  did  deceive  the  latter,  the  alleged  cross-complaint  does  not  state 
a  cause  of  action  for  damages,  and  is  insufficient  to  support  a  judg- 
ment of  rescission,  it  failing  to  allege  the  value  of  the  stock  or  of 
the  alleged  privileges  which  were  denied  plaintiff,  and  there  being 
no  allegation  of  tender  back  of  the  stock,  or  vigilance  shown  bj 
defendant  asserting  the  right  to  rescind.    (Id.) 

6.  Action  on  Promissobt  Note— Appeal  pboh  Jitdgment— Judghknt- 

BOLL— Defense  of  Aotion  Pending  not  Reviewable. — ^Upon  an  ap- 
peal taken  upon  the  judgment-roll  alone  in  an  action  upon  a  prom- 
issory note,  the  defense  that  the  same  cause  of  action  was  pending 
in  another  action  at  the  time  such  judgment  was  entered  cannot  be 
considered,  for  there  is  nothing  in  the  record  to  show  that  such 
defense  was  established.  (Union  Trust  Gompanj  of  San  Fraaciseo 
V.  Ensign-Baker  Refining  Co.,  641.) 

7.  Action  on  Pbomissobt  Notes — ^Patment— Acgeptangb  of  Obdeb — 

When  Action  not  Pbematube— CkXDir  ok  NoTB8.^In  an  action 
on  promissory  notes,  which  bj  their  terms  were  due  when  the 
action  was  conunenced,  where  it  appeared  on  cross-examination  of 
the  plaintiff  that  he  had  aecepted  as  payment  on  the  notes  a 
certain  order  for  the  payment  of  mon^  drawn  on  a  third  party 
payable  after  the  time  the  action  was  commenced,  which  order 
was  for  an  amount  less  than  the  face  of  the  notes,  it  cannot  be 
said  that  the  action  was  prematurely  eommeneed,  but  the  amount 
of  the  order  should  be  credited  on  the  amount  found  dne  on  the 
notes,  and  it  is  immaterial  whether  a  judgment  obtained  on  the 
order  was  paid.     (White  v.  Standard  Lumber  *  Wrecking  Co^  U6.) 


Digitized  byLjOOQlC 


PftOMISSOBT  NOHL  871 

PB0MI880BY  NOTB  (Contiiiuad). 

8.  LuBiLUT  or  iNDOEsnts^WAitai  or  Ducamp,  Pfcontw,  Am  No- 
noE. — When  promiasQiy  notes  state  that  'the  maken  and  indoraen 
of  thifl  note  herebj  waive  diUgenea,  demaad,  proteit,  and  notiee,'* 
tlia  indonement  on  the  baek  of  the  notei  eonatitBtea  a  waivar  with* 
ont  anj  eeparate  statement  thereof.    (Id.) 

0.  IMDOBSSMEMT— Pabbxno  ov  Titlb.— The  aignatnia  «f  the  payee  9t 
a  promissory  note  on  thfs  hack  below  the  words  ^demand,  aotiea  and 
protest  waived^  eonstitutes  a  snllieient  indorsement  to  pasa  the  title 
to  the  holder.    (Bueker  ▼.  Carpentar,  678.) 

10.  Etidsncs— A^QiONMSNT — TiMX  OTw— -Ib  bb  BCtioB  OB  B  promisaoiy 

Bote,  it  is  not  error  to  allow  the  plaintifF  ta  testify,  orar  obJeetioB, 
whsB  BBd  where  the  note  was  assigned  to  him,  the  objeetloB  not 
being  that  the  question  assumed  bb  assignmant  madSy  where  the 
witness  testified  that  the  note  was  assigned  to  him  for  B  falnable 
eonsideration  and  had  ney«r  been  paid.     (IdO 

11.  Want  of  C^nsidxbation — Invaub  DsiiAMiMi— Detbhsb.— A  pram- 

issory  note,  given  in  aasumptioB  of  bb  alleged  indebtedness  iHiiek 
in  f  aet  did  aot  exist,  haa  bo  consideration  to  support  it,  and  B  new 
promissory  Bote  executed  in  lieu  of  the  first  at  the  date  of  its  maturity 
also  laeks  consideration,  and  this  faet  may  be  pleaded  ia  defaBsa 
to  an  actioB  thareoB.  (Pacific  Bailways  Advertising  Oa.  ?•  Oarr, 
728.) 

12.  Ck)NTBAOT— OoKBiDBBATiON. — ^A  promiss  ta  perform  a  legal  abliga- 

tioB  is  not  a  suiBcient  eonsideration  far  a  coatraet  baaed  thereoa; 
aelther  is  the  release  of  a  purported  claim  against  oae  apoB  whom 
thara  rests  bo  legal  or  moral  obligation  to  pay  the  same  b  suiB- 
cient consideration  for  a  third  part/e  promise  to  pay  such  bob- 
eaforceable  claim,  unless  it  be  npon  the  eompromiae  af  a  doubtful 
or  disputed  claim.  (Id.) 
18.  Bbmxwal  or  NoTB— Want  or  Oonbibbbaiionw-— A  Bote  gifaa  Ib 
reaewal  for  mm  v<^d  for  want  of  eonalderatioB  is^  like  the  first, 
invalid  and  unenforceable.    (Id.) 

14.  Void  Notb — EteiNsioN  or  Timb  or  Patiibnt  —  Laos  or  Oom- 
8ZDBBATI0M. — Giving  an  aztenaion  of  time  within  which  to  pay  a 
void  note  eonstitutea  bo  eonsideration  for  b  renewed  promise  to 
pay  same.    (Id.) 

15.  CONSIDBBATIOK — ^iMKOaBNV  I^ntOHABIB— iNBTBUOnOK. — ^Ib  BB  BCtiOB 

OB  a  promissory  Bote,  Begotiabia  in  form,  and  payable  to  the 
order  of  the  defendint,  who  indorsed  and  delivered  it  in  pur- 
chase of  certain  corporation  atock,  in  which  sale  the  eeUer  gave  an 
option  to  the  purchaser  of  returning  the  stoek  within  a  certaia 
time,  which  option  it  does  Bot  ^>pear  was  ever  exercised  or  the 
stock  returned  or  offered  for  return,  and  there  is  nothing  in  the 
record  to  show  that  the  note  was  executed  without  consideration 
ar  procured  by  fraud,  it  ia  not  error  for  the  court  to  refuse  to 
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instniet  the  jury  tliat  the  burden  of  proof  rotted  npoB  plaintifl 
to  show  that  he  pnrehaeed  the  note  without  knowledge  that  it  was 
obtained  by  fraud  or  without  eonaideratioB.    (Bobertion  t.  BaUoe, 
711.) 
See  Pleading^  S. 

PUBLIC  LANBa    Bee  Adyerae  PoMeeeton,  8,  4 

PUBLIC  OFFICEBS.    See  OiBee  and  OiBeen. 

QUIETING  TITLE.    See  Judgment,  1,  4;  Water  and  Water  BIghti,  B. 

RAPE.    See  Criminal  Law,  182,  18S. 

beceiveb. 

1.  Appeal  tbou  Obdkb  ov  Apfointhkmt— Becobd — Basis  of  Obdb»— 

pRESxniPTiON. — ^Upon  an  appeal  from  an  order  appointing  a  r^ 
eeiver,  where  there  is  no  bill  of  exceptions  in  the  transcript  er 
other  record  showing  upon  what  evidence  the  court  based  its  order, 
the  presumption  must  be  indulged  in  support  of  the  action  of  the 
court,  that  it  had  before  it  facts  sufficient  to  justify  it  in  making 
the  order,  notwithstanding  the  facts  which  are  disclosed  by  the  com- 
plaint might  not  themselves,  taken  alone,  be  enough  to  warrant  the 
appointment  under  section  564  of  the  Code  of  Civil  Procedure. 
(Uhn  V.  Piather,  92.) 

2.  Dissolution  of  Oobpobation  —  Expiration  of  CHASTn  —  Jxixis- 
DICTION  OF  SuPiBiOB  CouBT. — ^Upou  the  dissolution  of  a  corpora- 
tion by  expiration  of  its  charter,  the  jurisdiction  of  the  superior 
court  to  appoint  a  receiver  is  limited  by  the  provisions  of  section 
565  of  the  Code  of  Civil  Procedure,  as  in  all  other  classes  of  dis- 
solution, to  the  particular  superior  court  of  the  county  where  the 
corporation  carries  on  its  business,  or  has  its  principal  place  of 
business.     (Henderson  v.  Palmer  Union  Oil  Co.,  451.) 

8.  CoNSTBTTcnoN  OF  CoDB  PROVISIONS. — The  provisions  of  section  400 
of  the  Civil  Code  and  section  565  of  the  Code  of  Civil  Procedure 
were  not  intended  to  apply  in  case  of  dissolution  of  a  corporation 
by  and  according  to  any  particular  method.     (Id.) 

4.  Time  of  Dissolution — Effeot  of. — The  provisions  of  seetba  565 
of  the  Code  of  Civil  Procedure  are  not  rendered  inapplicaUo  te  a 
ease  where  the  corporation  has  been  dissolved  for  a  considerable 
time,  because  of  the  use  of  the  words  therein  "upon  the  dissolution," 
as  such  phrase  means  "after  dissolution,"  and  is  net  limited  to  any 
particular  lapse  of  time.    (Id.) 

See  Appeal,  1-5. 
RESCISSION.    See  Sale,  12,  24. 
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BES  JUDICATA.    8m  Appetl,  1;  Diyone,  1,  t;  Fmnd,  9;  Jadgmeiity  Si 

BIGHT  OF  WAY.    8m  AdrerM  PoneaiioBy  %  8;  Biiemwit 

BIYEB.    8m  CriminAl  Law,  €7-701 

SALE. 

1.  Action  bt  8ilxa»— Buagh  ov  OnmAor  fo  Fobobasi  Bottlbb 
— Mbasurx  or  Damages — Sbotion  8358,  Civil  Code.— In  an  action 
hj  a  seller  for  breaeh  of  a  eontraet  tp  pnrchaM  a  certain  specified 
ipiantitj  ef  qnart  bottles,  the  measure  of  damages  is  that  fixed  bj 
Mction  8353  of  the  CiyO  Code,  which  provides  that  in  estimating 
damages  the  value  of  property  to  a  seller  thereof  is  dMmed  to  be 
the  priM  which  he  could  have  obtained  therefor  in  the  market  nearest 
the  place  at  which  It  should  have  bMu  accepted  bj  the  bnjer,  and 
at  such  time  after  the  breaeh  of  the  contract  as  would  have  suificed 
with  reasonable  diligence  for  the  aeller  to  efPect  a  nle.  (Lund  v. 
Lachman,  31.) 

%  EviDEMCB— -Laok  of  Diugbncb  in  Maxdyo  Bales— Nominal  Dam- 
ages.— ^Where,  in  such  an  action,  it  is  shown  that  the  seller,  upon 
the  refusal  of  the  buyer  to  accept  the  goods,  removed  the  same  to 
a  warehouse,  where  they  were  stored  and  insured,  and  from  time  to 
time  sold  at  private  sale  at  varying  prices  for  an  aggregate  sum 
less  than  the  sum  total  of  the  contract  priM,  instead  of  being  taken 
to  the  nearest  market,  where  they  could  have  been  sold  at  an  advance 
ef  tho  contract  price,  the  seller  is  entitled  at  most  to  but  nominal 
damages.    (Id.) 

8.  DuTT  or  Selleb  —  Pbooubing  or  Highest  ICabket  Phcb— Con- 
STBuonoN  OF  Section  8358,  Civil  Code. — ^Under  tho  provisions  of 
■Mtion  8358  of  the  Civil  Code,  it  is  the  duty  of  the  seller,  regardless 
of  his  business  capacity  or  ability  along  the  particular  lino  of  goods 
forming  the  subject  matter  of  the  broken  contract,  to  go  into  the 
open  market  and  obtain  for  the  rejected  goods  ths  highest  obtain- 
able market  priM  therefor.     (Id.) 

4.  Mabkbt  Yalus— Meaning  of. — The  market  value  of  b  Mmmodity 
is  the  highest  priM  in  the  market  where  it  is  ofFered  for  sale  which 
thoM  having  tho  means  and  inclinatioB  to  bnj  bio  wiDing  to  pay 
for  it.    (Id.) 

6.  EvDENOE — ^Pbevaiuno  Mabket  Pbiob. — ^In  such  BB  action  it  is 
not  error  to  permit  evidence  of  the  prevailing  market  priM  during 
tho  period  following  tho  tender  and  rejection  of  tho  bottles.     (Id.) 

6.  Failttbb  to  Aujofw  Nominal  Damages— Insufficibnt  Obound  fob 
Bbvebsal. — ^In  such  an  action,  the  refusal  to  allow  the  plaintiff  at 
least  nominal  damages  will  not  warrant  the  reversal  of  the  judgment 
or  the  granting  of  a  new  trial,  as  such  a  judgment  would  not  eany 
(Id.) 
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7.  Nominal  Damaoxs — Oosts.— Nominal  damagM  lutye  been  defined 
to  mean  merelj  an  inconaiderable,  trifling  aom,  aneli  as  a  pennj, 
one  eent,  six  eenta,  and  to  earrjr  eosts  a  judgment  of  the  tuperior 
court  must  amount  to  the  aum  of  three  hundred  dollars,     (Id.) 

8.  Personal  Propertt  —  Dslivzby  not  Esssntial.— A  ''sale^  is  a 

contract  by  which,  for  a  pecnniarj  consideration,  called  a  price,  one 
transfers  an  interest  in  property,  and  it  may  be  consummated  with- 
out a  delivery  of  the  property  ts  the  yendee.  (Johnson  t.  Dixon 
Farms  Ob.,  52.) 

9.  Deliveet  or  Posbbssion— Bulb  or  ETrnxNOB.-— The  rale  requiring 
the  possession  of  personal  property  to  be  deliTered  to  the  yendee  to 
render  the  sale  Tslid  as  against  the  creditors  of  the  vendor  is  one 
of  evidence  only,  and  in  no  way  enters  into  the  contraet  of  sale 
as  an  element  thereof,  so  far  as  the  parties  thereto  are  themselves 
concerned.     (Id.) 

10.  Action  tob  Pueohabx  Pbigb  of  Hat— Pleadino-^iobsion  to  Axr 
LEGE  DxLivxBT-^nniciBNOT  ov  COMPLAINT. — ^A  Complaint  in  an  ac- 
tion to  recover  the  purchase  price  of  certain  hay  which  alleges  that 
the  plaintiff  on  or  about  a  designated  date  "sold**  to  the  defendant 
such  property,  that  the  latter  promised  to  pay  for  the  same,  and  that 
it  had  defaulted  in  its  promise,  states  a  cause  of  action,  and  no  aver- 
ment of  delivery  is  essential    (Id.) 

11.  Amendmxnt  of  Complaint  —  Showing  of  Dslivbbt— KmrsBBvicB 

OF  Copt— Lack  of  Pxbjxjvicb.— An  order  made  duriag  the  trial 
permitting  the  plaintiff  te  amend  his  complaint  by  adding  words 
thereto  showing  a  delivery  of  the  hay,  and  the  failure  of  the  plaintiff 
to  serve  a  eepy  of  such  amendment  spon  the  defendant,  whieh  was 
not  represented  at  the  trial  and  which  merely  filed  aa  vaverified 
answer  to  the  verified  complaint,  is  not  a  sufficient  ground  of  re- 
versal, in  view  of  the  amendment  of  section  A%  of  article  VI  of  the 
constitution.     (Id.) 

12.  CONTBAOT— EXGHANOB  OF  STALUON  AND  MULS— BbSOIBSION. — ^In  BA 

action  for  the  rescission  of  a  contract  for  the  exchange  of  a  stallion 
for  a  jack  mule,  where  the  court  found  upon  sufficient  evidence  that 
the  exchange  had  been  brought  about  through  certain  statements 
made  by  the  defendant,  which  amounted  to  an  express  warrant 
of  the  foal-producing  qualities  of  the  jack,  and  which  had  proven 
untrue,  the  plaintiff  was  entitled  to  rescind  the  eontract,  where  he 
did  so  promptly.     (Cdats  v.  Hord,  115.) 

13.  FoBM  OF  Judgment— BsTUBN  of  Pbopbbtt. — ^In  such  a  case  ths 
judgment  which,  while  giving  te  the  plaintiff  in  the  form  of  dam- 
ages all  that  the  evidence  showed  the  stallion  to  be  worth,  made  no 
provision  for  the  return  of  the  defendant's  property,  was  erroneous 
in  this  respect,  and  should  be  modified.     (Id.) 

14.  W  AURA  NTT — Essentials. — It  is  not  necessary,  in  order  to  create 
an  express  warranty  of  an  article  of  personal  property,  that  the  word 
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"warrant"  should  be  employed  or  tliat  anj  partleiilar  or  aaj 
formal  words  of  warranty  should  be  used.  Anj  affirmation  made 
at  the  time  of  the  sale  or  exchange  as  to  the  qnalitT  ^'  eondition  of 
the  thing  sold  will  be  treated  as  a  warranty  if  it  was  so  intended, 
and  if  the  other  party  acquired  the  property  on  the  faith  of  such 
affirmation,     (Id.) 

15.  Contract — Sale  of  Bank  Stook — ^Paticent. — ^Where  an  agreement 

for  the  sale  and  delivery  of  a  eertain  number  of  shares  of  the  capi- 
tal stock  of  a  banking  corporation  provides  for  the  sale  and  delivery 
of  the  stock  upon  payment  of  the  price  on  or  before  a  specified  date, 
and  that  payment  shall  be  deemed  to  be  sufficiently  made  to  the 
seller  by  payment  of  the  price  to  the  bank  for  account  of  the  seller, 
and  that  the  stock  shall  upon  such  payment  be  delivered  to  the 
purchaser  on  demand,  the  delivery  by  the  seller  to  the  bank  of  his 
certified  check  for  such  amount  payable  to  the  bank,  or  bearer, 
constitutes  payment  for  the  stock  under  the  terms  of  the  contract, 
and  does  not  amount  to  merely  a  tender  of  payment  conditioned 
upon  deliveiy  of  the  shares  of  stock.  (Bank  of  Bakersfield  t.  Con- 
ner, 153.) 

16.  Action  or  Imikbplbadeb  —  Bvidxngb  —  Fosic  of  CTheck. — ^In  an 

action  of  interpleader  brought  by  the  bank  upon  which  the  check 
was  drawn  to  determine  the  rights  of  the  parties  thereto,  it  is  not 
error  to  refuse  to  permit  the  maker  of  the  check  to  tiestify  why  the 
word  "bearer"  was  left  on  the  check,  or  whether  he  intended  that  it 
should  be  left  thereon  at  the  time  he  made  it.     (Id.) 

17.  Ownership  of  (^bck— EIbction  of  Pubohasbe.— Where  the  pur- 

chaser of  the  stock  elects  to  continue  his  demand  for  performance 
of  the  contract,  he  is  not  entitled  to  recall  the  payment  made  by 
him,  notwithstanding  that  under  the  terms  of  the  contract  the  obli- 
gation of  the  seller  to  deliver  the  stock  and  of  the  buyer  to  pay  the 
price  were  concurrent  eonditioni.     (Id.) 

18.  Delivert  of  Check  lo  Seller.— In  such  an  action  it  is  not  preju- 

dicial error  to  permit  the  cashier  of  the  bank  to  which  the  check 
was  delivered  to  testify  that  he  delivered  it  to  the  seller  on  the  same 
day  that  it  was  received  by  the  bank.     (Id.) 

19.  Sale  of  Intoxicating  Liquors—Beoovert  of  Priob— CbNSPiKACT  to 
Obtain  License — ^Void  Contract. — A  wholesale  liquor  firm  engaged 
in  the  business  of  selling  intoxicating  liquors  which  participates  in 
a  conspiracy  to  circumvent  the  provision  of  a  county  ordinance 
which  prohibits  any  person  engaging  in  the  saloon  business  in  the 
county  who  was  not  a  eitixen  of  the  United  States,  cannot  legaUy 
enforce  the  payment  of  sales  of  liquors  made  by  it  to  the  persons 
to  whom  a  license  for  the  conducting  of  such  business  was  thus 
illegally  issued.     (Scheeline  v.  Pessola,  266.) 
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20.  Ck)NTKAGTS — ^LAWrUL    PUBPOSB    ESBKMTIAIib — ^A.    Mntxaet    miHt   hK99 

a  lawful  purpoBOy  and  transactions  in  violation  of  law  eannot  be 
made  the  foundation  of  a  yalid  contract.     (Id.) 

21.  Illegal  Sale  or  Liquobs— Void  Oont&aot^— Where  the  Olegal  sale 

of  liquor  enters  into  any  contract  as  an  inseparable  part  of  its 
consideration,  or  the  terms  or  conditions  of  the  contract  are  insep- 
arably connected  with  the  illicit  traffic  in  liquors,  it  is  against 
public  policj  and  immoral^  and  therefore  void.     (Id.) 

22.  Breach   or   Ck>NTBAOT   io   Delivkb   Hops — Conteicfobansouslt 

Executed  iNSTBuiiSNTS — SmoLS  Transaction — Parol  Eviosnoi* — 
In  an  action  to  recover  damages  for  the  refusal  to  make  deUvery 
of  a  designated  quantity  of  hops  produced  and  picked  during  the 
season  of  1911  upon  the  ranch  of  the  defendants,  as  alleged  to  haye 
been  required  of  such  defendants  hj  the  terms  of  a  written  con- 
tract, the  defendants  are  entitled  to  show  bj  parol  evidence,  with- 
out violating  the  rule  prohibiting  the  admission  of  oral  evidence 
to  alter,  varj,  or  contradict  the  terms  of  a  written  instrument,  the 
contemporaneous  execution  of  two  other  instruments  calling  for 
similar  deliveries  in  the  years  1909  and  1910,  and  that  such  instru- 
ments with  the  instrument  in  suit,  by  the  terms  of  a  collateral 
contemporaneous  oral  agreement,  constituted  but  one  single  and 
indivisible  contract  covering  a  single  transaction,  but  which  for  the 
convenience  of  the  parties  was  expressed  in  three  separate  instm- 
ments,  and  which  were  executed  by  the  parties  thereto  at  the  same 
time  upon  the  consideration  and  with  the  understanding  and  agree- 
ment that  the  three  instruments  would  constitute  but  a  single  con- 
tract for  the  purchase  and  sale  of  the  same  quantity  of  crops  per 
year  for  three  successive  years  from  the  crops  produced  upon  the 
ranch  of  the  defendants;  and  that  therefore  the  failure  of  the  plain- 
tiffs to  accept  the  full  quantity  for  1910  justified  the  refusal  to 
make  delivery  from  the  crop  of  1911.     (Torrey  v.  Shea,  318.) 

23.  Several   Contracts  —  Single   Transaction  —  Parol  Evii>xnge.— 

While  ordinarily  the  identity  of  the  parties  to  several  instruments 
will  be  disclosed  by  reference  to  the  instruments  themselves,  the 
question  as  to  whether  or  not  such  instruments  were  contempo- 
raneously executed  and  intended  by  the  parties  thereto  to  cover  a 
single  transaction  oftentimes  cannot  be  ascertained  from  an  inspec- 
tion of  the  instruments  themselves,  and  consequently,  if  the  inten- 
tion be  either  not  expressed  or  doubtfully  expressed,  resort  may 
be  had  to  extrinsic  evidence  which  will  show  the  circumstances  under 
which  the  several  instruments  were  made,  for  the  purpose  of  ascer- 
taining the  intention  of  the  parties  concerning  the  scope  and  effect 
of  the  several  instruments.    (Id.) 

24.  Defense  to  Action— BEsassiON—BifORHATiON  not  Essxntxau-^ 

In  such  an  action  the  defendants  are  entitled  as  a  matter  of  law 
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to  defend  af^ainst  the  aetbm  upon  the  theory  that  the  three  inatra- 
mente  constituted  but  a  single  eontraeti  and  that  a  breach  of  one 
eonstituted  a  failure  of  eoneideration  which  entitled  them  to  reednd 
the  whole,  and  are  not  obliged  to  resort  to  the  remedy  giren  bj 
section  3399  of  the  Civil  Code  for  the  reformatio^  of  the  contract 
which  through  fraud  or  mistake  failed  to  express  the  intention  of 
the  parties.     (Id.) 

86.  Damages— Bbkaoh  or  Odntbaot— PMApmo— SuFfioiiNOT  or  Bn- 
DENGE— GsNXBAi*  Yebdiot.— Where  in  an  action  for  damages  for 
breach  of  a  contract  to  purchase  goods  to  be  manufactured  and  deliT- 
ered,  the  complaint  purports  to  state  a  cause  of  action  in  two  countS| 
one  upon  an  oral  contract  and  the  other  on  a  written  contract,  and 
the  evidence  is  amply  suiBcient  to  support  the  finding  of  the  jury  im- 
plied from  the  general  verdict  that  the  defendant  breached  the  oral 
contract,  the  insufficiency  of  the  evidence  to  establish  the  breacfi 
of  the  written  contract  becomes  immaterial.  (Merrill  t.  Kohlberg, 
382.) 

26.  Statute  of  Frauds — SieNmo  or  Memqrandxtm — ^Pabit  Bbobipt. — 
Where  it  is  pleaded  and  proven  that  the  written  memorandum  of  the 
contract  relied  upon  in  the  first  count  of  the  complaint  was  signed 
by  the  defendant  and  also  that  the  defendant  received  and  accepted 
part  of  the  goods,  the  right  of  the  plaintiiF  to  recover  is  not  in- 
hibited by  the  statute  of  frauds.     (Id.) 

27.  Measubb  of  Damaoes— Tbial  upon  Ebbonbous  Thxobt— Afpbal— 

BuLE. — ^Where  the  counsel  for  the  defendant  insisted  over  the  plain- 
tifiTs  protest  that  the  trial  should  proceed  upon  the  erroneous  theory 
that  the  measure  of  damages  was  covered  and  controlled  bj  sec- 
tions 3311  and  3353  of  the  Civil  Code,  which  in  eifect  declare  the 
measure  of  damages  for  the  breach  of  a  buyer's  agreement  to  pur- 
chase personal  property  is  the  difference  between  the  contract  price 
and  the  market  vslue,  he  cannot  insist  upon  appeal  that  the  plain- 
tiff's damages  should  have  been  established  under  section  1512  of 
such  code,  which  in  effect  provides  the  measure  of  damages  in  cases 
of  prevention  of  performance  of  contracts  to  be  the  difference 
between  the  cost  of  manufacture  and  the  contract  price.     (Id.) 

281  CoimACT— Sau  of  Baisin  Cbof— PUBADiNa — ^Amendment  of  Cox- 

FLAINT— BeTUSAL  TO  STRIKE  FROM   FlLBS — SiMOLS   TRANSACnON.-* 

In  this  action,  which  involved  but  a  single  transaction  of  the  alleged 
sale  by  plaintiff  and  purchase  by  defendant  of  a  certain  lot  of 
raisins  at  a  certain  price  per  pound  alleged  to  have  been  delivered 
in  a  certain  number  of  sweat  boxes,  as  to  which  latter  the  only 
dispute  was  whether  or  not  the  defendant  had  appropriated  them  to 
its  own  use  and  benefit  and  as  to  their  value,  it  is  held  that  the 
defendant  was  not  prejudiced  by  the  refusal  to  strike  the  second 
amended  complaint  from  the  files  on  the  ground  that  it  stated  a 
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ii«w  cause  of  Mtion,  ««  tlw  faeto  aU  related  to  one  and  tlie  tame 
transaetion  and  the  relatiTe  righta  of  the  parties  were  fully  exploited 
at  the  trial  upon  such  eomplaint  and  the  answer  thereto.  (Bronge 
T.  Mowat  ft  Go.,  388.) 

89.  QuAUTT  07  Baisinb — SumoiXNGT  ov  EviDBNOX. — It  is  held  herein 
that  there  was  eridence  from  which  the  jury  were  justified  in 
finding  that  the  raisins  were  of  the  quality  called  for  by  the  eontiaet. 
(Id.) 

80.  AppxAii — Finding  on  CONmonNO  Evidsnci. — ^Where  the  evidence 
is  conflicting  and  there  is  substantial  eyidenee  sufficient  to  justify 
the  finding  in  question,  the  reyiewing  court  will  not  disturb  it  even 
though  the  OTidenee  would  have  justified  a  finding  fayorable  to  the 
opposing  party.     (Id.) 

81.  Tuck  ov  Dxlivsbt  —  Suitigiznot  or  Ehdinob. — ^It  is  also  held 
that  considering  aU  the  circumstances,  together  with  the  failure  to 
express  a  definite  date  for  the  delivery  of  the  raisins,  the  jury  were 
justified  in  finding  that  there  was  no  violation  of  the  terms  of  the 
contract  so  far  as  the  time  of  delivery  was  concerned.     (Id.) 

82.  AcGEFTANGB  OV  RAISINS-— SuiTiciiNCT  OV  EviDSNCi.— Where  it  is 

shown  that  the  raisins  were  such  as  were  called  for  by  the  contract 
and  were  delivered  on  time,  it  became  defendant's  duty  to  accept 
and  pay  for  them.    (Id.) 

33.  ACGKPTANCB  OV  FOBTION  OV  lUlSINB— EWECT  UPON  DSUVXaT— IN- 

STftuonoN. — ^An  instruction  **that  the  evidence  is  without  contra- 
diction in  this  case  that  the  raisins  in  question  were  tendered  to 
defendant,  who  thereupon  accepted  a  portion  thereof;  and  if  you 
believe  such  evidence  and  so  find,  then  the  court  instructs  that  the 
defendant  is  estopped  from  daJming  that  such  raisins  were  not 
delivered  on  time,**  is  erroneous,  but  without  prejudice,  where  it  is 
found  on  sufficient  evidence  that  the  raisins  were  of  the  proper 
quality  and  tendered  on  time.     (Id.) 

34.  Salb  ov  Box  Shook— LUBIUTT  ov  Bevbndant— Stjwicixnot  ov  Evi- 

dence.— ^Where,  in  an  action  for  the  recovery  of  a  sum  of  money 
for  the  sale  and  delivery  of  certain  "box  shook,''  it  is  shown  that 
the  factory  of  the  eorporation  in  the  name  of  whom  the  goods  were 
ordered  and  shipped  was  destroyed  by  fire  prior  to  the  time  such 
order  was  given,  and  not  rebuilt,  and  that  at  the  time  of  the  giving 
of  such  order  about  all  that  such  eorporation  had  left  was  its  labels 
and  its  reputation  for  packing,  and  shortly  before  the  giving  of 
such  order  a  new  corporation  was  formed  by  the  persons  interested 
in  the  former  corporation,  which  took  over  its  offices,  made  a  pay- 
ment on  account  of  the  shook,  and  made  resales  thereof  in  its  own 
name,  a  judgment  against  the  new  corporation  is  warranted.  (Coos 
Bay  Mfg.  Co.  v.  California  Selling  Co.,  407.) 
85.  EvDENOB  —  Insolvent  CosPoaA.TioN  —  Bboobd  ov  AotioNw— The 
record  ef  an  aetisai  brought  in  the  year  of  the  transaction  in  q;neB- 
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tion  against  the  corporation  in  whose  name  the  goods  were  ordered, 
bj  one  of  ita  creditors^  and  which  showed  execution  issued  and  re- 
turned unsatisfied,  is  properly  admitted  in  eyidenee  as  tending  to 
show  the  insolvent  condition  of  inch  corporation  at  that  time.    (Id.) 

36.  Witnesses — Right  of  Pabtt  Callino  to  Ikpsach. — ^There  ia  no 
error  in  permitting  the  plaintiff  to  impeach  the  testimony  of  the 
president  of  the  corporation  in  whose  name  the  goods  were  ordered^ 
notwithstanding  he  was  called  as  a  witness  by  the  plaintiff,  where 
it  is  shown  that  such  witness  was  the  vice-president  and  principal 
stockholder  of  the  corporation,  which  was  the  real  beneficiary  in 
the  transaction.     (Id.) 

87.  Withdrawal  of  Objection  to  Ezclitdxd  Evidsnok— Waitbl — ^The 
defendant  cannot  complain  on  appeal  of  the  procedure  of  the  trial 
court  after  submission  of  the  cause  in  admitting  certain  evidence 
offered  by  the  defendant  during  the  trial  and  excluded  upon  ob- 
jection of  the  plaintiff,  where  plaintiff's  counsel  orally  notified 
defendant's  counsel  of  its  withdrawal  of  such  objection  prior  to 
its  request  to  the  court  to  make  the  order,  and  inunediately  there- 
after notified  defendant  of  such  order,  and  the  defendant  took  no 
action  in  the  premises,  notwithstanding  the  cause  remained  undecided 
for  twelve  days  thereafter,  and  defendant  made  no  reference  thereto 
in  its  motion  for  a  new  trial.     (Id.) 

38.  When   not   bt   Sample. — ^Where  an  order  for   goods  was  given 

after  an  examination  or  an  opportunity  to  examine,  and  the  pur- 
chaser then  and  there  paid  part  of  the  purchase  price  and  an 
arrangement  was  entered  into  between  him  and  the  seller  fixing 
a  time  for  the  payment  of  the  balance  and  the  shipment  of  the 
goods,  it  cannot  be  held  that  the  sale  was  by  sample,  although  the 
sellers,  at  the  request  of  the  purchaser,  sent  samples  of  the  goods 
to  the  firm  of  the  purchaser,  this  being  apparently  done  in  order 
that  the  latter  might  solicit  orders  from  the  customers  of  suits  and 
cloaks  to  be  cut  up  from  the  eloth  from  which  the  samples  were 
taken  when  the  eloth  should  arrive.     (Alexander  v.  Stone,  488.) 

39.  Oppobtunitt  to  Examine  Goods — Implied  Wabbantt. — Where  the 

purchaser  had  an  opportunity  to  examine  the  goods  in  such  a  case, 
there  was  no  implied  warranty  aa  to  the  quality,  even  if  the  repre- 
sentative of  the  buyers  failed  to  take  advantage  of  the  opportunity 
for  examination  given  him.     (Id.) 

40.  ExPBBSS  Wabbantt. — ^Where  both  buyer  and  seller  of  goods,  by 

reason  of  their  occupation,  have  expert  knowledge  of  the  kinds  of 
goods  in  question,  an  expression  of  the  latter  at  the  time  of  the 
sale  that  the  goods  are  first  class  is  but  the  expression  of  an  opinion, 
or  what  ia  termed  "puiBngf"  and  not  aa  express  warranty  of  quality. 
(Id.) 
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41.  CoNTBAOT— Sals  or  BiLLUKMrABUBa — ^Dklat  m  DnjvntT— Watheb 
OF  Objection. — In  a  eontnet  for  the  sale  of  billiard-tables,  whore  the 
delivery  of  the  tables  was  to  be  made  ''on  or  abont  the  5th  day  of 
June,  1915/'  and  time  was  made  of  the  essenee  of  the  eontraet,  the 
words  "on  or  about"  are  not  to  be  eonstmed  to  meaa  ''ezaetly,''  but 
delivery  within  a  reasonable  time  after  June  ffth  would  satisfy  the 
condition,  and  a  delay  until  Juno  9th  was  not  an  unreasonable  lapse 
of  time;  and  where  on  the  latter  date  the  purehasers  advised  the 
sellers  of  their  inability  to  reeeive  the  tables  and  requested  that  they 
be  shipped  after  June  20th,  and  on  June  10th,  after  giving  this 
last-mentioned  notiee,  advised  the  sellers  that  th^  might  be  shipped 
on  any  date  that  was  eonvenient,  whereupon  the  latter  immediately 
advised  them  that  th^  would  be  shipped  on  the  17fh  of  Juae,  to 
which  no  objection  was  raised  until  the  latter  date,  when  the  pur- 
ehasers attempted  to  rescind  their  contract,  but  nowhere  in  the  cor- 
respondence complained  of  any  delay  in  delivery,  the  purehasers 
are  estopped  from  complaining  of  delay  in  deUveiy.  (Passow  lb 
Sons  V.  Harris,  659.) 
42.  TsMDEBr— Waives  or. — In  such  a  case,  where  the  purehasers  notified 
the  sellers  that  they  had  revoked  and  countermanded  the  order,  it 
was  not  necessary  for  the  latter  to  make  a  tender  of  the  physical 
property  agreed  to  be  sold  before  bringing  suit  for  the  purchase 
price.  (Id.) 
See  Agency;  Damages;  Fraud,  1-4,  7-0;  Pleading,  7,  8;  Vendor 
and  Vendee. 

SAN  FRANCISCO,  CITY  AND  COXJKTT  OF.    Bee  Ofllee  and  Offieers, 

7,  8;  Partition. 

SPECIFIC  PEBFOBMANCB. 

1.  BUILDIKG  CONTBAOT— 8PEGIFI0  PUIOaiCANOB— WhBH  NOT  EHVOMA- 

ABLB. — Courts  of  eqpdtj  will  not  speeificalty  enforce  building  con- 
tracts where  performance  cannot  bo  consummated  by  one  transactioBy 
and  when  the  contract,  according  to  its  terms,  requires  a  succession 
of  acts  and  a  protracted  snpervisioa,  with  special  knowledge  and 
skill  in  its  oversight  and  management.    (Crane  t.  Boach,  584.) 

2.  Contract  of  Sale— Intebbst  in  Land— When  not  Bniobcbablb^— 

When  a  contract  for  sale  of  real  estate  is  for  any  reason  incapaUo 
of  specific  performance,  It  cannot  form  the  basis  of  a  vaUd  claim 
to  an  interest  therein,  and  when  such  claim  is  asserted,  the  owner 
of  the  real  estate  is  entitled  to  a  deerso  foieting  his  titlo  thoreto. 
(Id.) 

3.  Agreement  to  Ebeot  House  and  Bssell  Pbopiett— Aonov  to 

Quiet  Title  by  Seller— Claim  of  Intbbist  in  Pbopxitt  by  Pun- 
CHASER — FoBM  OF  JuooiiiNT. — In  an  action  in  tlie  usual  form  to 
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quiet  titie  to  a  certain  hotun  and  lot,  hj  one  holding  the  legal  title, 
in  which  the  defendants  by  eroes-eomplaint  set  np  a  contract  between 
plaintiffs  and  defendants,  providing,  among  other  things,  that  in  con- 
sideration of  the  transfer  bj  defendant  to  plaintiffs  of  the  land  in 
question,  and  an  agreement  by  the  former  to  paj  the  latter  a  certain 
balance,  the  plaintiffs  should  erect  a  building  upon  the  land  accord- 
ing to  certain  plans  and  specifications,  the  purpose  of  the  conT^y- 
ance  of  the  land  being  to  secure  performance  of  the  contract  on  the 
part  of  defendant  to  repurchase  the  lot  and  building  thereon,  and 
the  eridenee  showed  that  plaintiffs  failed  to  live  up  to  the  terms  of 
their  contract,  in  that  they  did  not  erect  the  building  according  to 
the  plans  and  specifications,  whereupon  the  defendant  claimed  an 
interest  in  the  real  property  adverse  to  the  plaintiffs,  the  trial  court 
properly  decreed  that  the  plaintiffs  should  keep  the  house  and  lot 
and  pay  to  the  defendant  the  amount  of  her  outlay  plus  the  enhanced 
value  of  the  lot,  the  court  having  found  that  the  defects  in  the  build- 
ing were  irremediable  and  depreciated  the  value  of  the  building. 

4.  PlBADIMO — AdEQUAOT  07  CONBIDEBATION— FaIBNBSB  AHD  REASON- 
ABLENESS OF  AOBESMSNT. — In  snch  a  case,  although  the  answer  and 
cross-complaint  do  not  in  terms  allege  the  adequacy  of  the  con- 
sideration or  the  fairness  of  the  agreement,  where  they  do  in  formal 
allegations  set  forth  the  facts  constituting  the  defense  and  the  cir- 
cunurtances  under  which  both  parties  entered  into  the  contract,  the 
statement  of  facts  is  sufficient,  and  a  demurrer  thereto  is  proper^ 
overroM.     (Id*) 

STATE  LANDS.    See  Adverse  Fdesesrioa,  8,  4 

STATUTB  OP  PBAUDS. 

1.  Pebfosmance  of  Contract  Within  Ysak.— An  oral  agreement  be- 
tween real  estate  brokers  to  make  sales  and  divide  commissions  is 
not  void  under  subdivision  1  of  section  1624  of  the  Civil  Code,  where 
the  employed  broker  could  sell  for  cash  or  on  the  installment  plan 
for  a  sufficient  amount  so  that  his  commissions  could  be  paid  within 
the  year.     (Hellings  v.  Wright,  649.) 

2.  AOBEEMENTS    NOT     PEBFOBMABLE   WiTHIN     YeAE— CONBTftUOTION    OF 

Statute. — ^The  statute  does  not  declare  void  a  contract  which  may 
not  be  performed  within  a  year,  or  which  is  not  likely  to  be  per- 
formed within  that  period,  but  it  includes  only  agreements  which, 
fairly  and  reasonably  interpreted,  do  not  admit  of  a  valid  esaeation 
within  the  year.  (Id.) 
8.  Pebfoemance  of  Contbaot   Within  Ybab  —  Payment  of  Oon- 

BIDEEATION    AFTEE    YEAE — ^INSTTFFIOIENT    DEFENSE    TO   BEOOfBBT.— 

When  a  contract  has  been  so  far  performed  that  notliing  remains 
to  be  done  but  the  payment  of  the  eonsideratiom  for  the  per- 
se Oftl.  App.— 6f 
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fomuuMy  iba  fact  that  the  oontniet  do«  not  nquina  tha  paTineiii 
within  a  ^ear  fimiahes  no  defense  to  an  aetion  for  the  priee.    (Id.) 

i.  Ck>MnuLCRr — Eicplotmknt  of  Bbal  Estate  Brokb — iMPsoPEft 
DnoBiFTiON  OF  Pbofibtt. — A  eontraet  employing  a  broker  to  sell 
real  property  is  not  void  because  the  description  of  the  property 
which  the  broker  was  employed  to  sell  is  insnlBeient  nnder  the  stat- 
ute of  frauds.     (Healy  ▼.  Obear,  686.) 

5.  Pleading. — In  an  action  by  a  real  estate  broker  to  recover  his  com- 
pensation, where  the  defendant  does  not  plead  the  statate  of  frauds 
nor  deny  the  contract  in  his  answer,  but,  on  the  contrary,  lets  up 
the  contract  and  alleges  that  it  was  the  agreement  entered  into  by 
the  parties,  he  cannot  on  appeal  maintain  that  the  contract  was  void 
under  the  statute  of  frauds.    (Id.) 

6.  Denial  of  Contract. — ^It  is  not  essential  that  one  seeking  the  pro- 

tection of  the  statute  of  frauds  must  specially  insist  upon  it  in 
his  pleadings  further  than  to  deny  the  execution  of  the  eontiaet. 
(Id.) 
See  Broker,  6;  Sale,  20. 

STATUTE  OF  LIMITATIONS.    See  Gorporation,  1,  2;  Fraud,  4 

STOCK  AND  STOCKHOLDESa    See  Corporation. 

STBEET  ASSESSMENT. 

1.  Stebit  Law— Impboyxmsmts  in  Town  of  Santa  (Slaea— Bvbal  of 
CHAEma  PE0VI8I0N8  —  Constitutional  Law«— The  prorisioBs  of 
section  18  et  seq.  of  the  act  entitled,  ''An  Act  to  Beineorporate  the 
town  of  Santo  Clara"  (Stats.  1872,  p.  251),  relatinf  to  street  im- 
profements  therein,  and  which  authorized  contracts  to  he  entered 
into  in  advance  of  the  levy  and  collection  of  the  assessmenty  were 
repealed  upon  the  adoption  of  section  19  of  article  XI  of  the  con- 
stitution,  notwithstanding  such  section  in  terms  only  speciAes  dties 
as  eoming  within  its  provisions,  and  not  towns.  (Bansome-Crummey 
Co.  T.  Woodhams,  856.) 

2.  Statutoet  Constkuotion  — Wobd  Given  PAEncuLAB  Mbanino. — 
When  a  word  or  phrase  has  been  given  a  particular  scope  or  mean- 
ing in  one  part  or  portion  of  a  law,  it  is  to  be  given  the  nme 
scope  and  meaning  in  other  parts  or  portions  of  the  law  and  par- 
ticularly of  the  nme  section  thereof.    (Id.) 

8.  Gbneeal  Laws  Apfuqablb  to  Steebt  Imfbovbicbntb.— The  adop- 
tion of  such  constitutional  provision  had  the  effect  of  not  only 
repealing  that  portion  of  the  charter  of  the  town  of  Santo  Clara 
as  permitted  street  improvements  to  be  completed  before  the  assess- 
ments had  been  levied  and  collected,  but  of  repealing  the  entire 
charter  provision  applicable  to  street  improvementa,  and  of  rele- 
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gating  th«  town  to  the  general  Uwb  as  to  iti  aonree  of  anthority  and 
proeednie  in  the  improvement  of  its  pnWe  streets.     (Id.) 

4.  SmiT  Liw— BisournoH  ov  Iotsntiom— DascsiFnoN  or  Wobk— 
BxnBKNOB  vo  Plans  ahd  Spboiix(u.tion8.— In  the  matter  of  street 
improrement  proeeedings  the  law  does  not  require  that  the  resolution 
of  intention  shall  in  terms  deseribe  in  detail  the  work  to  be  done 
thereunder,  but  provides  that  the  resolution  maj  give  that  deserip- 
tion  hj  reference  to  plans  and  speciileatiens  contemporaneously  cre- 
ated and  adopted.     (Biehmond  Construction  Co.  ▼.  Growney,  427.) 

5.  FOBBCSiOSUBB  OF  Lim— GONSTKUOTION   OF  COHPLAINT— DuOBIPnON 

OF  W0U:--BB80Lim0N  OF   INTBNTIOM— BXFBatBNOI   TO   PLANB   AND 

8PX01FIGATI0N8. — ^A  Complaint  in  an  action  for  the  foreclosure  of 
a  lien  for  grading  a  street,  and  for  the  construction  of  gutters  on 
either  side  thereof  and  bridges  at  the  crois-walkSy  which  alleges  the 
passage  of  a  resolution  of  intention,  wherein  it  was  resolved  ''that 
gutters  three  feet  wide,  grouted,  be  constructed  on  both  sides  of  the 
roadway  .  •  .  and  that  wooden  bridges  4  ft.  by  5  ft.  be  constructed 
ever  the  gutters  at  each  end  of  each  cross-walk  place,  ..."  suffi- 
ciently describes,  in  the  absence  of  a  special  demurrer  for  uncer- 
tainty and  ambiguity,  the  work  to  be  done  upon  such  gutters  and 
bridges,  where  it  is  also  alleged  in  a  subsequent  paragraph  of  the 
complaint  ''that  before  passing  the  resolution  for  the  construction 
of  said  work  or  improvement,  plans  and  speeiileations  and  careful 
estimates  of  the  costs  and  expenses  thereof  had  been  required  by  it 
to  be  furnished  to  said  board  by  the  city  engineer  of  said  city  and 
special  specifications  therefor  had  been  furnished  by  him.**    (Id.) 

0.  Btbeit  Law— Pbooiedinos  under  Act  of  1<903— Objscxions  to  As- 

8X8SMINT— KlOLEOT  OF  CLERK  TO  PRESENT  IN  TiME— JXTUBDICTION 

OF  Council. — ^Upon  proceedings  had  under  the  Street  Opening  Act 
of  1908,  where  the  clerk  of  the  city  council,  through  inadvertence 
or  other  cause,  fails  and  neglects,  as  provided  by  section  19  of 
such  acty  to  present  or  lay  before  the  oouncil  the  assessment  and 
objections  filed  thereto  at  the  next  regular  meeting  of  the  council 
after  the  expiration  of  the  time  for  filing  such  objections,  the 
council  has  no  Jurisdiction  by  the  notioe  so  given  to  aet  in  the 
premises,  but  it  does  not  thereby  lose  jurisdiction  of  the  entire 
proceeding,  and  upon  a  republication  of  the  notice,  in  accordance 
with  the  provisions  of  section  18  of  the  aet,  it  has  Jurisdiction 
thereafter,  upon  presentation  of  the  assessment  and  objections 
within  the  required  time,  to  make  an  order  confirming  the  aasees 
ment.    (Bindge  Co.  v.  dtj  Council  of  the  Ci^  of  Los  Angeles,  688.) 

SUMMONa    See  Justice's  Court,  8-10. 

SUPEBIOB  COUBT.    See  Corporation,  8;  County,  t. 

BUBSTY.    Bee  Appeal,  8-10;  Justice's  Court,  1,  6L 
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TAXATION. 

1.  Invalid  Sal»— BnicBuxssiaBMT  of  PuBOHABn^-AifOTniv  ow  Taxes 

AND  Costs.— A  pnrchaaer  of  landi  at  ft  delinqaent  tax  sale  is  not 
entitled,  npon  the  sale  being  dedared  inyaUd,  to  haye  paid  to  him 
bj  the  owner  the  excess  of  the  sum  paid  for  the  lands  orer  and 
above  the  taxes,  interest,  penaltiei^  and  eosts  whieh  were  charge- 
able npon  the  lands  at  the  time  of  the  sale.  (O^BeOly  v.  AH  Per- 
sons, 49.) 

2.  Object  or  Sale.— The  primary  objeet  of  the  state  in  selling  the 
land  is  to  recover  the  taxes,  penalties,  costs,  etc.,  and  whoever  pays 
more  than  the  amount  thereof  does  so  as  a  volunteer,  and  at  the 
risk  of  the  proceedings  being  fonnd  invalid.     (Id.) 

8.  Quieting  Title — ^Evidence — Tax  Deed— Ins ufFXCiENT  Oohflaint — 
Detective  Desguption. — ^In  an  action  to  qniet  title  to  a  lot  of  land 
wherein  the  plaintiff  based  his  title  npon  a  tax  deed,  it  is  error  to 
admit  in  evidence  the  documentarj  proofs  of  the  assessment,  sale, 
and  tax  deed  in  support  of  such  title,  where  the  description  of  the 
land  set  forth  in  the  complaint  with  all  of  its  courses  running  either 
northeasterly  or  southeasterly  is  radically  defective,  in  that  it  can- 
not be  made  to  describe  a  rectangular  piece  of  land,  or  to  include 
more  than  a  small  triangular  fraction  of  the  lot  to  which  the  docn- 
mentaiy  evidence  related  and  which  tiie  findings  of  the  court 
described.    (Ghiselli  y.  Thorstensen,  879.) 

TENANTS  IN  OOMMON.    Sea  Deed,  4^  fil 

TRESPASS. 

1.  PowsB  07  OouET  07  Equitt— Injttnotion.— A  court  of  equity  has 
power  to  compel  cessation  of  a  trespass  irreparable  in  its  character 
and  of  a  continuing  nature^  and  in  the  exercise  of  such  power, 
removal  of  obstructions  placed  by  the  defendant  upon  the  plaintiff's 
property  may  be  enforced.     (Taft  v.  Washington,  197.) 

S.  TsABiNG  UP  Pipes — Injxtnotion.— The  court  has  also  the  power 
to  enjoin  the  defendant  from  tearing  up  or  disconnecting  sewer 
and  drain  pipes,  independent  of  any  easement  right  iHiich  the 
plaintiff  may  have  therein,  as  the  accomplishment  of  aneh  acts 
would  constitute  an  injniy  to  the  inheritaaefti    (UL) 

TRIAL.    SeaPraetiflew 

TRUST. 
L  Oonvxtangb  op  Real  Pbopemt  bt  Wepb  fo  Husband— Natdii  op 

Ck>NTEMPORANEOini    OBAL   UNDERSTANDING  —  LlPB    ESTATE  —  SUPPI- 

oiENOT  OP  Evidence.— In  this  action  to  have  a  trast  declared  in 
certain  real  estate  conveyed  to  the  defendant  by  his  wife  a  short 
time  before  her  death,  it  is  held  that  notwithstanding  the  sharp 
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TBUST  (ContiAiMa). 

and  irreeondlable  eoniUet  ia  the  statements  of  the  raspeethre  par- 
ties as  to  the  nature  of  the  contompoxaneoiis  oral  agreement^  there 
Is  snifieiettt  eridenee  to  snpport  the  findings  to  the  eifeet  that  the 
title  of  the  defendant  was  to  be  in  the  nature  of  a  life  estate,  with 
light  te  the  income  of  the  property  with  the  fee  in  remainder  te 
the  plaintiffs  at  his  death.  (Melntosh  ▼•  Hunt,  779.) 
2.  EviDKNOB— LKmrn— iNsufnoBMV  Bboobd  on  Appeal. — ^In  snch  an 
aetion  alleged  error  in  refusing  the  admission  in  OTidenee  of  a 
letter  written  hj  the  defendant  to  the  husband  of  one  of  the 
plaintiffs  in  reply  te  a  letter  written  hj  the  latter  explaining  the 
nature  and  effect  of  the  escrow  arrangement  in  question,  cannot 
be  con^dered,  where  the  record  contains  no  coj^  of  the  excluded 
letter.    (Id.) 

UNDEBTAEXNG  ON  APPEAL.    See  Appeal,  l-Z,  9-10. 

UNDUE  INFLUENCE.    Bee  Gift»  i. 

VENDOR  AND  VENDEE. 

1.  CoNTRAcv— Sale  of  Land— Oftign  to  Bbtubn—Bexaoh— Bight  to 

Bioovii  PuBGHASi  MoNXT  AND  Intebebt«— Where  on  a  sale  of  a 
certain  interest  in  real  property  the  yendor  executed  a  written  agree- 
ment to  take  the  land  back,  if  requested  by  the  purchaser,  at  any 
time  after  one  year  and  within  two  years,  and  pay  the  purchaser 
ten  per  cent  on  the  investment,  in  an  aetion  by  the  purchaser  for 
a  breach  of  the  contract,  a  finding  in  her  favor  is  sustained,  where 
the  evidence  shows  that  at  or  about  the  expiration  of  one  year  from 
the  making  of  the  agreement,  and  upon  eeveral  occasions  shortly 
thereafter,  plaintiff  notified  the  defendant  orally  and  In  writing 
that  she  accepted  the  option  to  reconvey,  and  upon  each  occasion 
offered  to  execute  a  deed  conveying  to  him  the  lands  upon  the  pay- 
ment to  her  of  the  amount  of  the  original  purchase  price,  and  inter- 
est for  one  year  at  ten  per  cent,  which  defendant  refused  and  finally 
repudiated  the  obligation;  and  the  fact  that  subsequent  to  defend- 
ant's repudiation  of  the  agreement,  and  at  or  about  the  time  of  the 
expiration  of  two  years,  plaintiff  again  tendered  a  deed,  coupled 
with  a  demand  for  an  amount  more  than  that  due,  will  not  over- 
throw the  finding.    (Dean  v.  Hawes,  689.) 

2.  DniNiTiGN  OP  Invisthxntw— The  word  ''investment^  as  conunonly 
employed  has  been  judicially  defined  to  mean  the  putting  out  of 
mon^  on  interest  in  some  form  more  or  less  permanent  so  as  te 
yield  an  income;  and  such  an  agreement  providing  for  the  payment 
te  plaintiff  under  certain  contingencies  of  'Hen  per  cent  upon  the 
investment,''  must  be  construed  as  an  undertaking  te  pay  annual 
interest  at  the  rate  named,  and  not  merely  an  arbitrary  augmented 
tion  of  the  sum  received  for  the  land.     (Id.) 
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ySNDOB  ANT>  VENDEE  (Coatinned). 

8.  FiMDiNOS— Value  or  Land.— A  finding  that  tha  fahw  ef  the  land 
did  not  at  anj  time  after  the  eoaTeyanee  thereof  exceed  the  ram  of 
fiye  hundred  dollars  wae  not  Titallj  defeetiTe  in  falling  to  itate 
that  the  yalne  so  found  wae  the  market  faliia.  The  irord  '^ralae," 
when  applied  to  propertj  and  ae  qoaliilflatioB  ia  exprewed,  neane 
the  priee  which  the  property  would  eommand  in  the  open  market, 
and  therefore  the  word  aa  need  in  the  finding  most  be  held  to  mean 
market  Talne.    (Id.) 

i.  MiAauBi  or  Damaoss.— The  mearare  of  the  plaintifTs  damagee  Is 
the  difference  between  the  mm  f oond  due  vnder  the  agreement  and 
the  market  falne  of  the  land.    (Id.) 

8.  Valub  or  LAin>— Opinion  or  WiTNisa— Wadfik  or  OsjionoN.— * 
Error,  if  any,  in  roetaining  aa  objection  to  the  opinion  of  a  wii- 
neei  concerning  the  yaliie  of  the  land  in  rach  a  cace  is  cored  where 
the  witness  was  afterward  permitted  without  objection  to  give  his 
opinion  of  the  yalue.    (Id.) 

0.  Valub  or  Othb  PBomrr— Whxn  iNADiciaaiBLB.— The  sale  priee 

of  property  other  than  that  in  qnesUon  is  not  admissible  in  such  a 
case  where  it  is  not  shown  to  be  similar  in  character  and  sitaatioa. 
(Id.) 
Bee  Broker;  Ejectment;  Speeiiie  Performaaeti 

VENUE.    See  Place  of  TriaL 

VEBIFIOATION.    See  Pleading,  t-4 

WABBANTY.    See  Sale,  II,  89,  40. 

WATEB  AND  WATEB  BIGHTS. 

1.  Ibuoation  Oobpoeation— OoNSTBUonoH  or  WAsn  Canal— Looa* 
noN— Imfukd  Oonssnt.— Where  a  corporation  organised  for  the 
purposes  of  securing  water  for  irrigation  and  distributing  the  same 
among  its  stockholders  is  requested  by  the  owner  of  a  tract  of  land 
adjoining  the  territory  watered  by  the  irrigation  system  to  con- 
struct a  waste  canal  along  the  southerly  line  of  such  tract,  for  the 
purpose  of  preyenting  the  flooding  of  the  same  from  waste  waters, 
and  the  corporation  in  complying  with  the  request  constraets  the 
canal  diagonally  across  such  tract  instead  of  in  the  place  requested, 
and  the  owner  makes  objection  thereto  prior  to  completion  of  the 
construction,  but  thereafter  notifles  the  corporation  that  she  intends 
to  make  use  of  the  canal  for  the  purpose  of  irrigating  her  own  land, 
such  notification  constitutes  an  implied  consent  to  such  construction, 
and  the  completion  by  the  corporation  likewise  constitutes  a  con- 
sent to  such  user  by  the  owner.  (Imperial  Water  06.  New  1  t. 
Wores,  253.) 
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WATER  AJ^D  WATBB  BIGHTS  (Continued). 
2.  AonoN  TO  QuiBT  TtTLB—lNJUNonoN— Costs. — In  an  action  hj  t^e 
corporation  to  quiet  its  title  or  right  to  the  use  of  the  waste  canal 
across  the  land  of  such  owner^  and  to  enjoin  the  latter  from  main- 
taining any  obstruction  which  will  in  any  manner  interfere  with  the 
free  ingress  or  egress  of  the  plaintiff  for  the  purpose  of  cleaning; 
repairing,  or  inspecting  such  canal,  and  from  obstructing  in  anj 
way  the  flow  of  water  therein,  the  plaintiff  is  entitled  to  its  costs, 
notwithstanding  the  suit  is  in  equity  and  indudfls  the  right  to  as 
injunction.     (Id.) 

WAT.    6ee  Bight  of  Wv« 
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